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ES T. A MS 


(A) Efate in Fee Simple. 
(A. 1.) Of aka Things a man may have it. 


N efate imports the intereſt which a man has in lands. 
As L. 345. a. 

Every one who has an eſtate in land, has the inheri- 
tance, the frechold, or a chattel intereſt, 

Every eſtate of inheritance is a fee ſimple, or a fee tail. 

An eſtate in fee ſimple is, where a man has an eſtate in lands 
or tenements to him and his heirs for ever. Lit. ſ. 1. 

A man may have an eſtate in fee-ſimple of all lands or tene- 
ments, or other things real. Co. L. 1. ö. 

Of lordſhips, advowſons, commons, eſtovers, and all heredita- 
ments. Co. L. 4. a. | 

So a man may have an eſtate in ſee ſimple deſcendible to him 
and his heirs in the ifle of Man; though it be not parcel of the 
realm, but a diſtin territory: for it is grantable by the king un- 
der the great ſeal, and therefore the eſtate in it ſhall he deſcendi- 
ble according to the rules of the common law. &. L. q. a. 

90 he may have a fee-ſimple in things mixt; as in franchiſes, 
liberties, &c. Co. L. 2. 0. 

So if a man grants to another and his heirs all woods, under- 
woods, timber-trees or others in ſuch a part of a foreſt, ſaving the 
ſoil; the grantee has a fee to take in aliens ſolo, R.8 C. 137. be 

So in things perſonal ; as in an annuity. - Co. L. 2. a. 

In a dignity granted to him and his heirs. Co. L. 2. a. 

In a ſwan-mark. 7 C. 17. N 

In a part or ſhare of the new-river- water. Ca. Parl. 207. 

So in the patronage of an hoſpital, or other thing created de 
no, in which there was not a precedent eſtate, a man may have 
a fee to him and his heirs, qualified in a particular manner: As, 
if a queen conſort inſtitutes an hoſpital, and reſerves the patro- 
nage fibi & reginis Anglia ſuccedentibus. R. Ca. Ch. 214. 

But in eſtates in ee before ſuch deſultory inheritance it cannot 
be: as the dutchy of Cornwall limited to the prince & filtis regis 
Angliæ primogenitis, ſhall not be good, except when limited by act 
of parliament, R. 8 G. 16. Vide Roy, (G.) 


Vor. IV. B ; So 
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So a limitation of an advowſon to the queen, and the queens 
her ſucceſſors, thall not be good without an act of parliament : for 
there is no perſon againſt whom a demand may be made. K. Cu. 
(b. 214. 

If a man gives land to A. and his heirs of the part of his mo- 
ther; the words, of the part of his mother, are void: for none can 
create a new inheritance, or deſcent not allowed by law. Co. 


L. 13, a. 
(A. 2.) By what Words. 


A man cannot have a fee-ſimple by feoffment, or grant, with- 
out the words, to him and his heirs. G. L. t. 

And therefore, if he purchaſes to him in per petuwiuwm, he has only 
for life. Lit. /. 1. | 

Or, to him and his aſſigns for ever. Lit. . 1. id. 2 Bl. 
Red. 1185,* 

So if he purchaſes to him and his heir in the ſingular ane}. 
Co. L. 8. l. Cont. per 2 J. 1 Rl. 832. K. 

Jo him or his heirs, in the disjunctive. Co. L.. 8. be 

So, if it be to 4. & B. & Ver edibus, without ſaying, ſic, it 
ſhall be void for the incertainty. G. L.. 8. ö. 1 Rol. 83 3. J. 20. 

Tho' a warranty be added to them & Vredibus ſuis: for this 
cannot enlarge it. 1 Nal. 833. J. 25. | 

So, if by deed, reciting an agreement to convey to A. and his 
heirs, a man grants efovers for eaſement of him and his heirs by 
aſſignment, and if no aſſignment that he and his heir ſhall cut; 

. has only for life, R. 1 Les. 2. 

So, if à natural perſon purchaſes to him and his ſucceſert, he 
has only for life. C. L. 8. 5. 

So, if a body politick takes in its natural capacity: as, a leaſe 
to a dean, c. for 100 years, and afterwards a releaſe to him 
and his ſucceſſors, it gives to him only for life: for he takes the 
leaſe in his natural capacity, G. L. g. 4. 

So, if a corporation ſole, as a biſhop, parſon, &c. purchaſes, 
he has not a fee without the words, ſucceſſors. 1 Ro. 832. 
4. 50. 

But a feofiment to B. & her edibus, without ſaying, ſuis, gives 
tim a fee ſimple. G. J.. 8. b. 

So, to a ſon and the heirs of his fathers Semb. Co. IL. 220. b. 

So, to B. E liberis ſins and their heirs; it he has iſſue, 
it gives them a joint-eſtate in fee, C. L. 9. a. 

Fir lands are ſettled on A. and B. his wife for life, then to their 
child or children, in ſuch proportions, and for ſuch eftates as the 
ſurvivor ſhall appoint, remainder to the right heirs of A. and there 
is but one child, it ſhall have the whole in fee, and A. has 
no power to diſpoſe of any thing in caſe of its dying under ages 
Roe v. Dunt, P. 7 G. 3. 2 Will. 336. 

So, to B. Here 2 fucceſſoribus ſuis, gives a ſce. Co. L.. g. a. 

So a ſeoifment or grant to a mY politick and her fucceſors, 


gives them a ſce ſimple. Cs. L. 8. 
80 
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So a grant to the king in perpetuum gives him a fee, without the 
words, is heirs or ſucceſſors: for he never dies. Co. L. 9. b. 

So a feoffment to a corporation aggregate in perpetuum gives a 
fee : for it never dies. C. L. 9. b. 1 Kol. 832. J. 55. 

Or, to a corporation ſole, to be held in frankalmoigne. Co. 
bo 9. b. I Rol. 833. . To 

So, if A. re-enfeoffs B. adeo plene as B. enfeoffed him, he has a 
fee without the word, heirs. O. L. . b. s 1 Rel. 833. J. 12. 

So a grant to the church of B. gives a ſee without the word, 
heirs, or, ſucceſſors, 1 Rol. 833. I. 3. 

And a limitation 4 the right heirs of B. gives a fee, without the 
words, and their heirs, 1 Rol. 833. J. 16. 

So, by deviſe, a ſee may be given without the words, hrs heirs. 
Co. L. 9. be Vide Deviſe, (N. 4.) 

Or, by fine /ur c:nuzance de drait come ceo, &c. CG. L. g. b. 

Or, by a common recovery. G. L. 9. b. 

So a fee paſſes without the words, Hi heirs, where a man gives 
land with his daughter, Cc. in frank-marriage. Co. L. g. b. 

If a parcener, or joint-tenant releaſes to his companion. 
G. I. 9. be 

If the lord, c. releaſes to the terre-tenant; which enures by 
way of extinguiſhment. Co. L. g. 6. 

If a man releaſes a mere right; as, where a diſſeiſee releaſes 
10 the diſſeiſor all his right. Co. L. g. 5. 

So, if a rent be granted upon partition, for owelty of partition. 
G. L. 9, 10. 

So, if a peer be ſummoned to parliament by writ, he has 
a fee in his dignity, without the word, heirs, Cz. L. g. ö. Vide 
Dignity, (C. 3.) 

80, by the foreſt-law, if the king at a juſtice-ſeat, grants to 
another an aſlart in perpetiuum, without more, he has a fee. Ch. 
I. 10. a. 

So, by cuſtom, a grant of a copyhold, i & fir, or, fibi & 
aſſignalis, may give the inheritance. 4 Co. 29. be Vide Copy- 
hold, (C. 7. 


(A. 3.) By what Means. 


A man takes a fee by deſcent, or by purchaſe. 

When he takes by deſcent, and how it ſhall deſcend. Vide in 
Deſcent, (A.---C. 1, &c.) 

A man may purchaſe a fee ſimple by feoffment. 

Or, by fine, or common recovery; which are of the nature of 
a feoffment upon record, 

So, by grant, or by exchange, releaſe, or confirmation, which 
are in the nature of a grant. 

So, by bargain and ſale. Vide Bargain and Sale, (B. 1, &c.) 

So, by covenant to ſtand ſeiſed. Yide Covenant, (G. 1, &c.) 

So, by deviſe. Vide Deviſe, (N. 4.) 

do a man may gain a fee by wrong: as, by diſſeiſin, abate- 
ment, or intruſion. 
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(A. 4.) When there may be a Tee upon a Fee, 


A man cannot have a more ample, or greater eſtate of inhe- 
titance than a fee ſimple. Lit. ſ. 11. 

And therefore, where a man is ſaid to be ſeiſed in fee, gene- 
rally, it ſhall be underſtood in fee ſimple. Lit. /. 293. 

And eſtates tail, and all other particular eſtates, are derived out 
of a fee ſimple. Co. L. 18. a. 

And therefore, after a limitation in fee ſimple, abſolutely, 
there cannot be another eſtate in fee limited: for if land be con- 
veyed to A. and his heirs, remainder to B. and his heirs, the re- 
mainder is void. Co. L. 18. 4. Pau. 269. 2 Cre. 591. 

So, if two fee ſimples come to one perſon, they are united into 
one eſtate: as, if tenant in tail, the reverſion to the king, be at- 
tainted for treaſon, whereby the eſtate tail is forſcited to the king; 
yet the king has only one eſtate in ſee: for the eſtate forfeited is 
united to the reverſion. C. L. 18. a. 

So, if renant in tail grants his eſtate to the king. C. 
L. 18. a. - 

So, if an eſtate tail be made to a villein, by which the lord 
enters, and grants his eſtate to the donor; the donor has but one 
fee. Co. L. 18. 

So, by a grant executed by the party, a ſee cannot depend upon 
a fee tho' the firſt fee be not abſolute : as, if land be conveyed 
to A. ſo long as B. has heirs of his body, the. remainder 
to C. the remainder is void. Co. L. 18. 4. Dab. Yau. 269. 
Acc. Pl. Com. 29. 5. | 

But two fee ſimples of the ſame land may, by act of law, be 
in ſeveral perſons: as, if a man gives land in tail to a villein, 
the donor has the reverſion in fee, and if the lord enters, he 
has a fee determinable upon the death of the villcin without iſſue. 
. L. 18. a. ; 
$0 a fee may be limitted to another upon a contingency : as, 
if land be to the uſe of A. and his heirs, and if he dies without 
heir in the life of B. then to C. and his heirs; the eftate to C. is 
good. K. 2 Co. 591. | 

So, if a deviſe be to A. ſo long as B. has iſſue of his body, 
and for want of ſuch iſſue to D. and his heirs; the deviſe to D. 
ſhall be good, by way of an executory deviſe, Per Jau. 270. 

So, if a copyhold be granted to A. and his heirs, and if he dies 

within age, and not married, to B. it ſhall be good, 2 Rol. 791. 
J. 40. Vide Copyhild, (C. 11.) 
If A. deviſes to his eldeſt fon and his heirs, and other land to 
his youngeſt ſon and his heirs, charged with legacies, and if 
either ſon dies before entry or legacy paid, it ſhall be to the ſur- 
vivor z it {hall be good to the ſurvivor, Dub. Jon. 17. 
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(A. 5.) When it raay be variable, 


So a fee ought to be fixt. 

And therefore, a grant to the eldeſt ſon of the king, and the 
eldeſt ſons of him and his heirs, kings of England, is not good 
without an act of parliament : for the law does not allow an in- 
heritance to merge and revive, as often as the king has or has not 
an eldeſt fon. R. 8 Co. 17. b. Vide Roy, (G.) 

So a feoffment cannot be to the uſe of A. every Aſenday, of B. 
every Tueſday, &c. 1 Co. 87. a. | 

But an eſtate, certain in quantity, may be variant as to place: 
as, if A. has 12 acres to him and his heirs to be annually allotted 
in a meadow of 80 acres. Co. L. 4. a. 

So it may vary as to the perſon : as, there may be a partition, 
that A. ſhall have the manor of D. for a year, and B. the manor 
of S. and the next year A. the manor of S. and B. the ma- 
nor of D. and ſo alternis vicibus ſor ever. Co. L. 4. a. 

That A. ſhall have from Lammas to Eafter, B. from Eaſier to 
Loammas. Co. L. 4. 4. 


(A. 6.) What ſhall be a Fee Simple qualified or conditional. 


A ſee ſimple eſtate is abſolute, or qualiſied or conditional. G. 
L. 1. &. 

As, if land be given to A. and his heirs, tenants of ſuch a 
manor. Co. L. 27. a. 

To the king and his heirs, kings of England. G. L. 27. a. 

To B. and his heirs, lords of the manor of D. Cz. L. 27. a. 

So, by common law, if a man conveys land to another and 
the heirs male of his body; this will be a fee ſimple conditional. 
Co. L. 19. a. | 

Or, to huſband and wife, and the heirs of their bodies, 
2 Inſt. 333. 8 | . 

But a man cannot create a new eſtate of inheritance : and 
therefore, if a man conveys lands to A. and his heirs male, the 
word, male, ſhall be rejected, and he ſhall have it to him and 
his heirs. Lit. ſ. 31. 

Or, to A. and his heirs female. Lit. ſ. 31. 

If he conveys lands in gaveltind to A. and his eldeſt heirs, the 
cuſtom ſhall not be defcated; for the word, e/de/, ſhall be re- 
jected. G. I. 27. 

Or, lands at the common law to A. and his eldeſt heirs ſemale 
of his body; all the daughters ought to inherit. G. L. 27. 5. 

The grant of the dukedom of Corawal by the king to his 
ſon, & ipfus & heredum ſuorum regum Angliz filits primagenitit 
in regus Anglie ſucceſuris, would not have heen good, if not con- 
by parliament, R. 8 Co. 16. The Prince's Caſe, Co. 

27. 4. 
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be a perfor- 
mance of 
the condi- 
tion, 


(A. 8.) 
The effect 
ef the 
condition 


pertormed. 


Fi de Copy- 
bold, 2 
(C. 8, 9+) 


and tenements. 1 Rel. 838. . 4. 
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Tf an eſtate, at common law, was given to a man and the heirs 
of his body; by having iſſue, the condition was performed, and 
the donee might alien. Co. L. 19. a. 1 Rol. 840. J. 15. 

So, if an eſtate was given to a man and the heirs male of his 
body, the having iſſue a ſon was a performance of the condition, 
Vide Co. L. 19. 4. 

But if an eſtate was given to a man and the heirs male of his 
body, who had iſſue a daughter; the condition was not per- 
formed. Co. L. 19. a. 


If the condition was perſormed, he who had the fee fimple 
conditional, by the common law, might alien his land, Cz», 
£5 04% to 

O5 might charge it with a rent, common, c. Did. 

Or might forfeit it. Bid. 

But tho' the condition was performed by having iſſue, and the 
iſſue inherits, the land does not deſcend to the heir general: for, 
if the donee, or his iſſue afterwards dies without iſſue, the eſtate 
reverts to the donor. Hd. 

So, if he dies without iſue male, where the gift was to him 
and the heirs male of his body. Iii. 


Vide pat, (B. 1, &c.) 
(B) Eſtate Tall. 


(B. 1.) The Commencement of it. 


N eſtate is ſaid to be entailed, when it is aſcertained, what 
iſſue ſhall inherit it. Ly. . 18. | 

By the common law, all eſtates of inheritance were fee ſimple 
abſolute, or conditional. G. L. 19. a. 

But by the . J. 2. 13 Ed. 1. 1. the will of the giver accord- 
ing to the form in the deed of gift manifeſtly expreſſed ſhall from 
henceforth be obſerved, ſo that they to whom the land was given 
under ſuch condition ſhall have no power to alien the land fo 
given, but it ſhall remain to the iſſue or revert to the giver, 
if iſſue fail. | 


(B. 2.) What Tenements may be entailed. 


And therefore, all lands and inheritances corporeal may be en- 
tailed. G. L. 19. 6. | 

So all inheritances iſſuing out of them, or which concern or 
are annexed to lands and tenements, or exerciſeable in land, tho 
they cannot be holden, Co. L. 20. a. 

As, rents, commons, eflovers, &c. Did. 

The nomination to a church. Bid. 

So offices may be entailed, &. L. 20, a, which concern lands 


As, 


ESTATES. 
As, the office of marſhal of England. Co. L. 20. a. 7 C33. 3. 


Ihe office of ſerjcant of C. B. or chamberlain of the excheguer, 
Co. L. 20. a Fon. 111. 
Ihe office of folterſhip, or the cuſtody of a church. Co. L. 20. 
a I Rol. 838. J. 5. | 

The office of ſteward, receiver, or bailiff of a manor. I Re/. 
638. J. 10. 7 Co. 33. be 

So, a dignity: for a baron, Sc. is named of ſome county, 
town, or place. G. L. 20. a. R. 7 Co. 33. b. 1 Rol. 837. I. 55. 

6. 100. 


Uſes. Co. L. 20. . R. 7 Co. 33. be 
So, the dignity of baronet; if he be created baronet of ſuch a 


place. R. 12 C. 81. | 

So a villein in groſs may be entailed : for he is a thing real. 
1 Rol. 8 12. J. 20. 

So, charters. C. L. 20. a. 

But perſonal inheritances, or which concern chattels merely, 
cannot be entailed : as, an annuity. C. L. 26. 4. 1 Rol. 837. 
l. 50. 

Or, the office of maſter of the horſe, hounds. &c, for they are 
merely perſonal. Co. L. 20. a. 

Nor things which do not concern lands or tenements, nor are 
exerciſeable in lands or tenements. 1 N. 837. J. 50. 

And therefore, if a baronet be created to him and the heirs male 
of his body, without mentioning of any place, he thall have a fee 
conditional in his dignity, which will be forfeited for felony. X. 
12 C. 81. 

So a leaſe per auter vie cannot be entailed; and if it be limited 
to one and the heirs of his body, remainder over, the remainder 
may be barred by a ſurrender, without a recovery. Cont. 2 Ver. 
184. KR, acc, 2 Ver. 226. 


(B. 3.) By what Words an Eſtate Tail ſhall be created. 


An eſtate tail ought, regularly, to be limited to a man and the 
heirs of his body begotten. 

And therefore, if it be limited to a man and his iſſuet, he has it 
only for life; for the word, heirs, is as neceſſary as to an eſtate in 
fee ſimple : for all eſtates tail were fee ſimple conditional at the 
common law. Co. L. 20. a. 2 Lift. 334. 1 Rol. 837.1. 30. 

So a giſt to a man & ſemini ſus, does not make an eſtate tail, 
Co. L. 20. 6. 

Or, to a man et exitui or, prelibus de corpore ſuo. G. L. 20. ö. 

Or, to the iſſues male of his body, 1 G. 103. 6. | 

Or, to the ſurvivor having ifſue male, and to the iſſue male of ſuch 
iſſue male. R. 1 Rel. 837. J. 35. 

So a gift toa man and his heirs male, or, heirs female, does not 
make a tail, but ſhall be a fee ſimple : for it does not limit of what 
body the heirs ought to iſſue, G. L. 27. 4. Lit. ſ. 31. Vide 


ina. 
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Or, to a man and his heirs male lawfully begotten. R. Cro. E!, 
478. 17 4 
wo. to him and his heirs of the body of his ſſter lawfully begetten : 

for he cannot marry his ſiſter. R. 1 And. 310. 
Tho' limited by way of uſe. 1 Rel. 837. 1.30. R. M. 424. 
Cro. El. 478. | 
So the ule of a fine to A. and his eldeſt fon and the heirs male of 
the ſon, does not make an entail in 4. R. 1 Leo. 212. Gr. 
El. 220. | 
g So, if he has an expreſs eſtate for life, he ſhall not take a tail 
| by implication : as, if a copyhold be ſurrendered to A. and B. for 
life, and for want of ifſue of B. t D. and his heirs; B. has 
not a tail: for he had an eſtate expreſsly limited for life, &. 
Jen. 342. | | 
But if a man gives an eſtate tail to A. remainder to B. in formd4 
prædictd; B. has an eſtate tail. Co. L. 20.b. 1 Ril. 838. 
425. | 
15 he had given an eſtate to A. and the heirs male of his body, 
with a power of revocation, and afterwards revokes, and gives 
the ſame eſtate to A. and his heirs male, paying 500 J. Sc. 
omitting, F Vis bedy; it ſhall be an eſtate tail. R. 3 Lev. 214. 
So a gift to A. and B. and one heir of their bodies, and one heir of 
fuch heir only, makes an eſtate tail. G. L. 22. a. 39 Af. 20. 
Dr. Perk, ſet. 171, Semb. cont. Pl. Com. 19. b. Semb. acc. Reg. 
Jud. G. 
So, a gift to A. and his heirs, habendum to him and his heirs, and 
rf the doncc dies without i ſue, that the land ſhall revert; 1 Rol. 838. 
J. 45. | | M 
Gr, with warranty, to A. and his heirs, and if he dies without 
heir of his body, remainder to B. R. 1 Rvol. 839. J. 5. | 
Or, to A. and his heirs, and if he dies without iſſue of his body, to 
B. R. 5 Med. 268. R. 3 Le 5. 
So the words, of his body, are not neceſſary, if there are words 
tantamount : as, if a gift be to A. & haredibus de carne ſua, G. 
L. 20. b. | 
| Or, to A. & heredibus de ſo, Co. L. 20. 5. 
*[Lewfully Or, to A. and the heirs male of the ſaid 4,* R. 7 Co. 41. 
begotten. ] Or, the heirs which A. de primd uxore procrearet. Co. Le 20. 3. 
1 Rol. 837. J. 20. 
i Heirs which jivi contigerit. Co. L. 20. b. 
1 The heirs by A. pr-creatis or procreaudis. Bid. 
1 And frocremmcis extends to iſſues born before, as well as pro- 
creatis to iſſues afterwards. Bid. 

To A. for I fe, and afterwards to the heirs of A. procreatis 
or procreandis, and for want of ſuch iſſue to B. ſhall be an eſtate tail 
2, 

[If A. on marriage ſcttles his eſtate to the uſe of himſelf for life, 
remainder to his firſt and other ſons in tail male, remainder to 
truſtees for 1000 years, remainder to his brother C. for life, re- 
mainder to the heirs of his body hereafter to be begotten z and 
then declares the truſt of the tzrm to be, that if there ſhould be no 
it 3 ſons 


z 
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ſons of his marriage, to provide for daughters, by profits, mort- 
gage or ſale; with proviſo, that if father preferred them in mar- 
riage with portions equivalent, or the remainder-man pay them 
portions equivalent, the term to be void; and the wife dics, 
leaving no ſons, but three daughters; C takes an eſtate tail, and 
the words, hereafter to be begotten, take in thoſe born before, 
Hebblethavaite v Cartwright, P. 7 G. 2. C. T. T. 31.) 

[If by articles before marriage lands are limited to A. for life, 
to B. ſor life, and then to the uſe of the heir male of A. begotten 
on B. and by ſettlement (alſo before marriage) declared to be in 
part performance of ſaid articles, the lands are conveyed to A. 
ſor life, and then to the heir male of A. on B. begotten; to B. 
for life, A. has an eſtate-tail. Semb. Warwick v. Warwick, 
H. 1745. 3 Atkyns 291.] | 

So a gift to A. and his heirs, and if he dies without heir of his 
b:dy, that it revert to the donor. G. L. 21. a. 

So a feoffment to the ule of B. and his heirs in perpetunm, and 
in default of iſſue of the bady of B. to the right heirs of the feottor z 
B. has only an eſtate tail: for the uſe ſhall be conſtrued ac- 
cording to the intent, R. Carth. 343. 5 Mid. 257. 

So ſometimes a limitation to the heirs of the body of another, 
makes an eſtate tail: as, to A. and the heirs of the body of his fa- 
ther, tho' his father be dead. Lit. ſ. 30. G. L. 27. a. 

To the grandfather, and the heirs of the bedy of bis fon. Co. 
J. 20. 6. 

But, to the ſon and his heirs of the body of his father, or grand- 

father, is repugnant, and void. G. L. 27. a. 

So a gift to A. and the heirs of her bedy by B. her huſband (then 
dead) begotten 3 tho” A. has it only for life, yet there ſhall be an 
eſtate tail to the heirs of A. by B. and it ſhall veſt in the ſon of 
A. by B. and upon his death without iſſue, ſhall deſcend to his 
ſiſter, as heir of the body of A. by B. Co. L. 26. 6. 

So an eſtate for life, remainder 4 the heirs male of the body of 
his grandfather , the heirs male of the grandfather all take an 
eſtate by way of remainder in tail, Per 3 F. 4. cont. Dy. 156. 
Dub. Cro. El. 109. 2 Lev. 25, 27. Acc. Co. I.. 220. a R. 
acc. Cro. Car. 24. Acc. 1 Med. 226, 237. 2 Mod. 207. 

But if A. has a ſon and a daughter, a gift to the daughter and 
the heirs female of the body of her father, is void: becauſe the is not 
heir. G. L. 26. Vide pſt, (B. 8.) 

So, by deviſe, an eſtate tail ſhall be created by words, which 
are not ſufficicat for it in a grant. Vide Deviſe, (N. 5, 6.) 

Or, by act of parliament, Jon. 105. 


(B. 4.) Tail General, what ſhall be, 


Tenant in tail is in two manners: in tail general, or ſpecial, 
C. L. 19. 6b. | 


Tenant in tail general is, where lands are given to a man and 
the heirs of his body, generally, without reſtriction. Lit. /. * 
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| Or, to a man, and the heirs male, or female, of kis body. Ca. 
I. 25. be 


(B. 5.) Tail Special, what ſhall be. 


Tenant in tail ſpecial is, where the gift is ſpecially reſtrained ta 
ſome heirs of his body, and docs not go to all the heirs of his 
body in general : as if land be given to the huſband and wife, 

end the heirs of their two bodies, Lit. ſ. 16. 
| So if a ſettlement be made on J. S. for life, remainder to his 
heirs on the body of his wiſe A. to be begotten, the male to be 
preferred beſore the female, and the elder before the younger, this 
is an eſtate in ſpecial tail male in J. S. 2 Bl. Rep. 695.* 

Or, to A. and B. (not married) and to the heirs of their tas 
Bodies, is a good tail, for the poſſibility of a marriage between them, 
Ge. L. 20. ö. 25. 6. 

Or, to the huſband of A. and the wife of B. and the heirs of their 
two bodies. Co. L. 20. ö. 1 Co. 120. G. IL. 25.6. 

So, if a gift be to A. and the heirs male of his body, it is a ſpecial 
tail. Lit. ſ. 21. 

Or, to A. and the heirs female of his bedy. Lit. ſ. 22. 

Or, to huſband and wife and the beirs males of their bodies, Lit. 


25. N 
To 4. and bir beirs upen ſuch a wife begotten, Lit. ſ. 29. R 
1 And. 310, 


If a gift be co huſband and wiſe with a limitation to the heirs of 
their bodies equally, both have an eſtate tail. Co. I. 26. a. 
Or, to huſband and wife, and the heirs which the huſband ſboll 
beget upon the body of his wife. Lit. ſ. 28. Lane 17. 
Or, heirs upon the body of the wife by the huſband begotten, R. 
Yel. 131. Vide infra. 
Or, to the heirs of the bedy of the wife and of the bedy of the huſ- 
band, R. Tel. 131. 
But if it be to huſband and wife, and the heirs of the body of the 
hu/oand; he only has a tail, and the wife for life. Lit. ſ. 26, 27. 
Or, to huſband and wife, and the heirs of the body of the wife z 
ſhe has an eſtate tail, and the huſband for life. R. 2 Cro. 475. 
Or, 7 the heirs of the body of the wife by the buſtand begotten, 
Lit. ſ. 28. Dub. Lane 17. ide ſupra. 
Or, the heirs F the body of the wife by the huſband and B. begotten, 
Yel. 131. 
Or, to huſband and wife for life, and afterwards 0 the heirs of 
the body of the wife by the huſband begotten, R. Tel. 131. Vide ſupra. 
Or, 10 the heirs of the body of the huſband upon the bedy of the wife 
begotten ; the huſband only has the tail. R. Hob. 84. 
So, if it be, to the heirs of the huſband de corpore ſus ſuper corpus of 
the wife. Heb. 84. | | 
So a gift to huſband and wife and the heirs of the body of the ſurvi- 
vor, gives a tail only to the ſurvivor. Co. L. 26. a. 
A gift to two hufbands and their wives and the heirs of their bodies 
makes a joint ellate for life with ſeveral inheritances, wiz. of a 
b moiety 


* 
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moiety to one huſband and wife and their iſſue, the other moĩety 
to the other huſband and wife and their iſſue. Co. L. 25. 6. 
So a gift to B. and two women, or vice verſd, makes a joint 


eſtate for life, with ſeveral inheritances to each. Co. L. 25. 5. 


(B. 6.) Gift in Fran- marriage. 


A gift in frant-marriage is, when a man gives lands or tenements 
to a man with his daughter, or other of his blood, in frank-marriage. 
Lit. ſ. 17. 

80 if giſt be to A. habendum in liberum marilagium cum filid 

/ad z fo that the woman is only named after the habendum. G. L. 
21. & 

So, if a gift be to A. in liberum maritagium B. filie, without 
ſaying, cum filid. R. Ow. 26. Godb. 18. 

So a gift to a woman with a ſon in frank-marriage is good. Co. 
L. 21. b. 

90 a giſt aſter marriage, as well as before. G. L. 21. 3. R. 
Codb. 19. 

And a gift to a man with a widow, as well as with a virgin. 
Co. L. 21. 6. 

So the gift ſhall be good, tho' a remainder be limited to a ſtran- 
ger in tail, if the reverſion be to the donor. Godb. 20. 

Every inheritance which lies in tenure may be given in frank- 
marriage : as, lands and tenements, in reverfien, as well as in poſ- 

ſeſſion. G. L. 21. ö. 

A rent- ſervice, charge, or ſeck. Co. L. 21. 6. 

If a gift in ranl- marriage takes effect, it ſhall not be deſtroyed, 
tho' the donor afterwards aſſigns the reverſion. Gedb. 20. 

By a gift in frank-marriage, the donees have an eſtate in ſpecial 
tail to them and the heirs of their bodies begotten, without other 
words. Lit. .. 17. Godb. 19. 

And the donees hold freely of the donor till after the fourth 
degree. Godb. 19. Lit. ſ. 19. Vide Co. L. 21. b. 

And therefore, if a rent be reſerved upon the gift, it does not 
take effect till the fourth degree paſt. Co. L. 21. 6. 1 Rol. 840. 
J. 45. 

But a gift without the word, franl- marriage, is not ſupplied by any 
words tantamount, as, if it be given in connubio ab omni ſervitio ſoluto. 
Co. L. 21. b. 

So, if, /iberum, only be omitted. Per Dy. Geodb. 19. 

So a gift in frank-marriage is not good, if it be not with ſome of 
the blood of the donor. G. L. 21. 6. God. 19. 

Or, if it be of a thing which lies not in tenure. Co. L. 21. 6. 

Or, if the tenure be not of the donor: and therefore, a gift in 
frank-marriage, the reverſion to a ſtranger, paſſes only an eſtate for 
life. Co. L. 21. 5. Godb. 20. 

So, if the reverſion was limited to themſelves. Co. L. 21. 6. 
1 Kol. 840. l. 50s 


80, 
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So, before the ft. 27 H. 28. ceftuy que iſe could not make a gift 
in frank-marriagez becauſe the reverſion was in the feoffees, Co. 
TL. 21.8. | | 

So a gift in frank-marriage cannot be by deviſe ; for there is no 
tenure created, Co. L. 21. b, 


(B. 7.) Iſſue in Tail; How he takes. 


The iſſue in tail does not take by deſcent only; but by the . de 
donis as well as by deſcent, and is in per ſormam doni. | 


(B. 8.) So, if land be given to B. and the heirs female of his body, who has 
— e 2a a ſon and a daughter, the daughter ſhall inherit per formam domi, 
= hs be tho' the ſon be heir. Co. L. 24. b. ; 
not heir. But, regularly, ſuch ſpecial heir ſhall not take by purchaſe, 

where he is not alſo heir — : as, if there be a leaſe for life, 
remainder 2 the heirs female of the body of B. who has iſſue a ſon and 
a daughter, the daughter ſhall not take: for the ought to be heir, 
as well as heir female. Co. L. 24. 0. Hab. 31. 

So, if a remainder be to the heirs male of the body of B. who has 
two ſons, and the eldeſt has iſſue a daughter and dies; the youngeſt 
ſon cannot have the remainder. 1 Co. 95. b. 103. 

So a devile in tail, remainder 1 the right heirs male of him and of 
his name; his brother ſhall not take, if there be a daughter who was 
heir general. R. Hob. 31. 2 Rol. 416.1. 30. 

Vet ſometimes, where there is a particular deſcription, or deſig- 
nation, of the perſon to whom the remainder is limited, ſuch ſpe- 
cial heir ſhall take, tho' there be another heir general: as, where a 
man takes notice by his will, that he has daughters, yet deviſes 
land to his heir male, the fon of his brother ſhall take. Cited 
1 Vent, 381. | 

So a deviſe to his eldeſt ſon and the heirs male of his body, re- 
mainder to the heir male of the deviſor, and his heirs of his body; a 
ſon of the deviſor by a ſecond venter {hall take the remainder. R. 
Cro. Car. 24. 

A deviſe 79 the heir male of the body of his great grandfather ; the 
perſon who is iſſue male ſhall take, tho? there be a daughter who is 
heir general. Per Cowper, 11 Feb. 3 Geo. in Chance. inter Nexwco= 
men and Berkham, But this was in execution of a truſt, Eg. Ct, 
117. (Vide 2 Ver. 729.) | 

So, where a purchaſe is by deed : as, if B. covenants to ſtand 
ſciſed to the uſe of his heirs male upon the body of A. his wife beget- 
ten; a ſon by A. his ſecond wife ſhall take the remainder, tho? 
there be an heir by the firit venter. R. per Hale and Myid, 1 Vent. 
381, Pibus and Mitford. 


. 


Wet (B. 9.) But an eſtate tail to a man and the heirs male of his body ſhall 

| 1 deſcend to him, who can convey his deſcent wholly through heirs 
wholly thro? male: as, if he has iſſue a daughter, who has iſſue a ſon; the ſon 
males, &c. ſhall not inherit by force of the entail, Lit. ſ. 24, 
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So, iſ tenant in tail to him and the heirs female of his body, has 
iſſue a ſon who has iflue a daughter; the daughter ſhall not inherit, 
Co. L. 25, 4. 2 Ver. 409. 

So, if B. has an eſtate to him and the heirs male of his body, 
remainder to him and the heirs female of his body, and he has iſſue 
a ſon, who has iſſue a daughter, who has iſſue a ſon; the ſon of 
the daughter ſhall not inherit to either entail, G. L. 25. 6. 

So, if an eſtate tail be by deviſe ; for that does not alter the na- 
ture of the deſcent, G. L. 25. a. 


(B. 10.) A Reverſion. 


* 


In every giſt in tail, the reverſion of the fee ſimple, without (B. ro.) 


ſaying more, is in the donor. Lit. /. 19. wa hall 
The reverſion is the reſidue of the eſtate continuing in him, who “. 
a x 8 7 Vide Cepy- 
made the particular eſtate, Co. L. 22. b. bold, 


Upon a gift in tail, by operation of the /. V. 2. 1. de Donis, (C. 1.) 
the poſſibility of reverter is turned to a reverſion in the donor. Co. 
IL. 22. a 2 Inft. 335. 

So, upon a leaſe for life or years, the leſſor has the reverſion 
continuing in him. Co. L. 22. b. 

So, upon an extent by ſtatute-merchant, ſtaple, recognizance, 
or elegit, a reverſion is left in the conuſor. G. L. 22. bo Vide 
Statute Staple, (C.) 

So, ſince the ,. 27 H. 8. 10. If a man makes a feoffment to 
the uſe of B. for life or in tail, and afterwards to the right heirs of 
the feoffor ; the reverſion is in him: for the uſe was continuing in 
him, and the ſtatute executes the poſſeſſion to the uſe. Co. L. 22. 
b. Vide Diſcent, (A.) 

Or, to the uſe of himſelf for life or years, and afterwards to B. 
for life, and afterwards to his right heirs ;z the feoffor has the rever- 
fion in him. G. L. 22.b. R. 3 Lev. 406. X. Sul. 591. 

So, if huſband and wife levy a ſine to tlie uſe of the huſband for 
life, remainder to A. for life, remainder to the right heirs of the 
huſband ; the huſband and A. die in the life of the wife; ſhe ſhall 
have it, and not the heir of the huſband : for it was a reverſion, 
and not a remainder. Cnt. per 3 F. but Ch. F. Dy. and Ch. B. 
acc. Dy. 237. b. Wo 

But if a man leaſes land for years, there is not a reverſion till 
the leſſee enters, or the leſſor waives the poſſeſſion. G. L. 46. 5, 

So, if a feoffment be to the uſe of the feoffor in tail, and after- 
wards to the feoffee and his heirs z the feoffee has not a reverſion, 
but a remainder. Co. L. 22.6, 

So, if a grant be of a prebend, donative, hoſpital, &c. no rever- 
ſion remains: for the prebendary, Q. has the whole eſtate, tho? 
upon his death it remains in the patron, R. Ca. Ch. 214, 


A reverſion upon an eſtate tail is of no great account, for it may ( 119 


be docked by a common recovery, Or what 
If account, 


4 


(B. 12.) 
By what 
words it 


palles. 


(B. 13.) 
What ſhall 


de a good 
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If a man grants he reverfion of his lund, that is ſuſſicient to paſs 


his reverſion. 

So, if he grants the /and it/e/f, the reverſion paſſes : for when he 
grants the land, it cannot be intended that he would not grant his 
reverſion. R. 10 Co. 10). 4. D. Vau. 83. Pl. Com. 433. b. 

By a grant of @ rever/ion, fealty paſſes as incident; for it cannot 
be ſevered. C. L. 143. a. 

So a rent paſles ; if it be not excepted, for it may be ſevered. 
G. L. 143. 4. Vide Rent, (C. 5.) 

But if A. reciting a leaſe by his father (which is void as to him) 
grants his reverſion of the ſame land after the end of the former 
leaſe to another for years, his grant is void; for he had n6t the 
reverſion. R. Fon. 355. | | 

So, by the grant of à reverſion, land in poſſeſſion does not paſs. 
R. 10 Co. 107. 5. X. Cro. Car. 400. D. Jau. 83. 

Nor, by the grant of à rever/on and other the premiſes; for that 
cannot be underitcod of the ſame premiſes, of which the reverſion 
as mentioned before. R. Cre. Car. 400. 

Nor, by the grant of a rever/ions habendum the land ; for the Ha- 
bendum does not enlarge it. PI. Gm. 150. Cie. Car, 400. 


(B. 13.) A Remainder. 


So, by conſtruction upon the //. W. 2. 1. de Denis, a remainder 
may be limited upon an eſtate tail. 

A remainder is the remnant of an eſtate in land, depending upon 
a particular eſtate, and created with it. C. L. 49. a. 143. 4. 

As, if a man makes a gift in tail, remainder to another in tail, 
or in fee. 

Or makes a leaſe for life, or years, remainder to another for life, 
in tail, or in fee. ; 

And ſuch remainder ſhall be good without deed ; for it paſſes by 
the livery made for the particular eſtate; for the remainder and the 
particular — make but one eitate to many intents. Co. L. 143. 4. 

So he may give an eſtate to A, for life, remainder to B. in tail, 
and if B. dies without iſſue, to another for years, &c. this eſtate 
for years ſhall be good after the death without iſſue. R. 1 Sid. 102. 

So there may be a remainder for years after a prior term for years. 
Ray. 142. | 

So there may be a remainder of a rent created de novo, Cont. per 
Moentagu, Pl. Com. 35. 4. Adm. acc. Dy. 311. a 4 Mod. 280. 
Md. Ca. 112. K. 1 Sid. 285, X. Sal. 577. R. Mod. 30. 
And it is ſufficient, that the remainder veſts during the particu- 
cular eſtate, or eo inſtante that the particular eſlate determines : as, 
if there be a leaſe for life, remainder to the right heirs of B, or the 
firſt ſon of B. Sc. if B. dies or has a ſon in the life of the leſſee, 


the remainder will be good. P/. Com. 29. 


So, if a rent be granted to B. for the life of C. remainder to the 
right heirs of C. it ſhall be good; for it veſts e in//ante that the 
eſtate of B. determines, Co. L. 298. a. n 
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So, if an eſtate be granted to A. for life, and if ſuch a condition 
be performed, that B. ſhall have it; if the condition be performed 
in the life of A. the remainder will be good. P/. Cam. 27, 29. 

So, if a remainder be limited to a perſon incapable, as a monk, 
Sc. if he becomes capable before the particular eſtate determines, 
it is ſufficient, Pl. Com. 27. b. * 

So if the particular eſtate be to a nen compor, who makes a ſur- 
| 2 "uy his ſurrender is void. R. Sal. 577. (Vide Cemyns's 

6p. 45. 

bo it is ſufficient, if the remainder veſts during the continuance 
of the particular cſtate, tho* there be an alteration of the eſtate, if 
it be not totally merged or deſtroyed : as, if leſſee for life grants 
over his eſtate before the remainder happens ; for the eſtate of the 
grantee ſupports the contingent remainder. Per Wyndh. Ray. zo. 
Pol. go. 

So, if leſſee for life, remainder to A. for life, remainder to the 
firit iſſue of A. remainder to B. in tail, leaſes for years to A. who 
joins with B. in a fine and feoffment; the contingent remainder 
to the firſt iſſue ſtands good: for the eſtate of the leſſee for life 


ſupports it. 2 Rol. 794. J. 5. 
So, if a particular eſtate be to two for life, and one joint-tenant 


releaſes to the other. R. per 3 J. Dalb. cont. Ray. 413. 1 Vent. 


345. 2 Jon. 136. 
Or, to A. for life, remainder to his firſt ſon in tail, remainder 


to A. in fee; tho' the fee be executed, the remainder is not de- 
ſtroyed. Pol. go. 

So, if leſſee for life, Nc. be diſſeiſed: for a preſent right of entry 
is ſufficient to ſupport a contingent remainder. J). 1 Vent. 189. 
Per Halt, M. 9 V. 3. inter Thompſon and Leach. Salk, 577. 1 Co. 
66. b. 138. 5. Semb. Pol. 98. (Vide Comyns's Rep. 45.) 

So, if tenant for life, remainder to his wife for life, remainder 
to B. remainder to the eldeſt ſon of B. makes a feoffment; the 
remainder to the eldeſt ſon is not deſtroyed; for by the feoffment 
the eſtate of the huſband and wife ſhall be loſt, by which B. has a 
preſent right of entry. X. 2 Rel. 796. J. 35. 794. J. 5. 797. J. 5. 
Semb. Pol. 376, 381. 

And tho” the leſſee, who has a preſent right, does not enter dur- 
ing his life, yet the firſt feoffees may enter after his death to revive 
the contingent eſtate, R. 2 Rol. 797. I. 20. Or rather the iſlue 
himſelf. Pol. 395. 

Otherwiſe, if the feoſſres, after the contingency happened, re- 
leaſe their right, or by feoflinent or otherwiſe bar their entry. &. 
2 Rol. 797. I. 40. Semb. cont. Pol. 383. 

So, if chere be tenant for life, remainder to his firſt ſon in tail, 
remainder to B. for life, remainder to his fir ſt ſon in tail, &c. and 
if B. grants by fine to the tenant for life, who has a ſou born, and 
then makes a feoftment ; for the right of the ſon born is ſufficient. 
K. 1 Vent. 189, 2 Lev. 35. 

So it is ſuſſicient, tho? the particular eſtate be once merged or 
deſtroyed, if it be revived before the remainder happens: as, if 


leſlee for life, upon which a contingent remainder is lunited, makes 
a feule 


tte, the 
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a feoffment upon condition, and enters for the condition broken, 


before the contingency happens. Per Holt, M. 9 V. 3. inter 


Thomſen and Leach. Semb. cont, per Hale, 2 Sand. 387. (Vide 
Salk. 577. Comyns's Rep. 45.) 

If leſſee for life, remainder to his wife for life, remainder to ano- 
ther upon a contingency, makes a feoffment, and dies, and his 
wife enters before the contingency happens : for this brings back 
the eſtate of the wife for life, and the contingent uſe alſo. Semb. 
2 Rol. 796. I. 50. Acc. 2 Rol. 797. l. 15, 30. 

So, if the leſſee ſor life be attainted for treaſon, whereby his 
eſtate is veſted in the king; the firſt ſon born before or after the 
attainder ſhall have it : for the eſtate of the wife was ſuflicient to 
ſupport the contingent remainder to the ſon. R. Sal. 576. 

So, if B. after a ſon born, with him in fee, conveys to A. wha 
makes a feoffment, and then B. has another ſon, and the firſt ſon 
dies; the right of entry in the firſt ſon is ſufficient, R. 2 Lev. 35. 

So it is ſufficient if the remainder veſts, tho' tle particular eſtate 
be afterwards defeated : as, if the leſſor diſſeiſes the leſſee for life, 
and afterwards makes a feoffment to the uſe of B. during the life 
of the leſſee, remainder to A. and the leſſee enters upon B. where- 


| wy his eſtate is defeated ; yet the remainder to A. ſtands good. Co. 


298. 3. ; 

So, if a leaſe be to an infant for life, remainder to B. and the 
infant at full age diſagrees; yet the remainder is good. Co. IL. 
298. a D. 1 Sid. 360. 

So, where a remainder 1s limited to a perſon certain and known, 
tho' it takes effect only upon a contingency, yet it ſtands good, 
tho” the particular eſtate be deſtroyed : As, a deviſe to an eldeſt ſon 
for life, and if he does not pay annuities, c. to the youngeſt ſon z 
if the eldeſt fon makes a feoffment, and afterwards fails in pay- 
ment of the annuities, &c. the youngeſt ſon may enter. R. 2 Rol. 
793. J. 45. for it is not like an uſe in remainder. Bid. 

A deviſe to A. for life, remainder to the eldeſt ſon of A. and 
the heirs of his body; if A. dies, his wife privement enſcint with a 
ſon, the ſon ſhall have it after his birth. R. cont, but the judgment 
was reverſed in parliament, 4 Md. 285. 

[If A. ſeiſed of the reverſion of lands ſettled on his ſon B. “s 
marriage, deviſes them on failure of iſſue of B. and for want of 
heirs male of his own body to his daughter 7. and the heirs of her 
body; F. takes nothing, the deviſe being void in its creation, as 
being in too remote a contingency. Per the judges in parliament. 
Lady Lnneſborough v. Fox, P. 6 G. 2. C. T. T. 262.] 

[If lands are limited to A. for gg years, if he fo long lives, and 
from the death of A. or other ſooner determination of the eſtate 
limited to him for 99 years, to truſtees and their heirs during the 
life of A. on truſt to preſerve contingent uſes and eſtates, and after 
the cid, or other ſooner determination, to the uſe of the firſt and 
other ſons of A. in tail male, like remainder to B. to C. and the laſt 


remainderto D. for 99 years, if he fo long live, remainder to truſtees 


as above, and to the firſt and other ſons of D. in tail- male; theſe 
| | "0 limitations 
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limitations to the firſt and other ſons of D. are good remainders. 
Smith v. Packhurſt. Opinion of the twelve judges in the Houſe of 
Lords, 1742. 3 Atkyns 134+] 

If the wife's eſtate be ſettled on herſelf for life, remainder to 

the huſband for life, if any iſſue of the marriage ſo long live, re- 
mainder if the wife die without iſſue, of one moiety to him in fee, 
and of the other to her relations. His remainder in fee does not 
ariſe, unleſs he ſurvive his wife. 1 Bl. Rep. 638.* 
[If a man deviſes lands to B. and his heirs, to the uſe of B. and 
his heirs, in truſt to pay debts, then in truſt for his grandaughter 
C. and the heirs of her body, remainder to B. in fee, on condition 
that he marry C; this remainder is a legal and not a truſt eſtate in 
B. Robinſon v. Comyns, H. 9 G. 2. C. T. T. 164.] 

If a man deviſes his real eſtate to truſtees, and their heirs, to 
the uſe of them and their heirs, upon ſeveral tr u/ts herein-after men- 
tioned ; theſe words are declaratory of his intention, and the legal 
eſtate in the truſtees ſhall ſupport the limitations as contingent- 
remainders. Hopkins v. Hopkins, H. 1738. 1 Athyns.] 

If the truſts are, in truſt for A. only fon of B. (teſtator's heir 
at law) for life, then to the firſt and other ſons of A. and the heirs 
male of their body, and for want of ſuch iffue, then if B. have 
any other ſon, for them in like manner, and for default then for 
the firſt and other ſons of S. eldeſt daughter of B. and ſo of his 
other daughters; and for default then for the ſirſt and other ſons 
of H. in like manner, and other remainders, and remainder to 
teſtator's right heirs, with a proviſo that none of the perſons ſhall 
be in actual poſſeſſion till 21, the truſtees in the mean time to allow 
maintenance, and the ſurplus to go to thoſe intitled thereroz 4. 
dies before the teſtator, B. has another ſon V. born after teſtator's 
death, who alſo dies. The eldeſt fon of H. of full age ſhall not 


have a ſettlement made on him in poſſeſſion by the truſtees, nor 


the ſurplus profits which accrued during JF.”s life, nor ſhall any 
conveyance be made of the eſtate, but it thall remain in the truſtees 
hands, to ſee whether B. or any of his daughters will have a ſon 
of 21; for ſo long there are truſts to be preſerved, and no cui 
que truft till then is to come into poſſeſſion. 151d, ] 


But a remainder cannot be created without a particular eſtate : 
As, if an heir endows his mother, remainder to A. in fee. Pl. 
Cm. 25. 6. | 

Tho' it be by way of an uſe : as, if huſband and wife, ſeiſed in 
right of the wife, levy a fine, and declare the uſes to the heirs of 


(B. 14.) 
What get. 
It it db 
ſupporre: by 
a particie..ct 
eſtate, 


the body of the huſband upon his wife to be begotten. R. 4 Mod. 


15 5. Ca, Parl. 105. Skin. 351. Vide Uſes, (B. 2.—K. 7.) 
So, if a particular eſtate is void in its creation, the remainder 
limited upon it is alſo void: as, if a lord grants his ſeigniory to 
the terre-tenant for life, remainder over; the remainder is void: 
for the ſeigniory granted to the terre-tenant was extinct, Dy. 


140. b, 


So, if a rent-charge be granted to a terre-tenant for years, re- 
mainder over; the remainder is void: for, by the grant to the 
VL. IV. C terre 


I 
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terre-tenant, the rent is ſuſpended at the commencement, 2 Rel, 
415. J. 20. 

ic a lefior conſirms the eſtate of the leſſee ſor life, remainder in 
fee, Pl. Cm. 25. b. 

Or diſſeiſes him and afterwards makes a new leaſe to him for life, 
remainder in fee: for the leſſee is remitted. PI. Com. 25. 6. 

So a grant to a perſon incapable, as to a monk, &c, remainder 
over, is void. 2 Rol. 415. J. 25. Pl. Com. 35. a. 

Or, to a perſon not in rerum naturd, for life. 2 Rol. 415. J. 27. 

Otherwiſe, if a deviſe be to a monk, a perſon not in rerum na- 

turd, &c. for life, for the remainder over ſhall be good. 2 Rol. 
415. J. 30. Vide Deviſe, (N. 19.) 
Zo, if the particular eſtate te only for years, remainder to the 
right heirs of B. it is void : for a freehold cannot be in abeyance. 
R. 1 G. 130. a. 134. ö. 135. 4. Mo. 720. 3 Co. 20. Ray. 83. 
Poph. 4. 

80 a deviſe to A. for 50 years, remainder to the heirs males of 
the body of A. will be a void remainder. R. 4 Mod. 259. 1 Sal. 
226. Skin. 408. 

Or, to A. for 50 years if he ſo long live, remainder to his firſt 
and other ſons, remainder to B. R. Mo. 488. R. Sal. 229. 
Semb. 2 Ver. 131, 372. 

Or, to B. for years, remainder to the right heirs of B. Per 2 J. 
4 Leo. 21. 

Vet a remainder for years, after a term for years, will be good; 
for it may be in abeyance. Ray. 142. 

So a deviſe for 15 years, remainder to the firſt ſon of B. ſhall 
be good: for the law aids him gui eff ingps conſilii. Ray. 83. Vide 
Deviſe, (N. 16.) 


(B. 15.) So, if the particular eſtate be merged or deſtroyed before the 
eee remainder veſts, it never can veſt: as, if tenant for life, remain- 
be dettroyed der to the right heirs of B. or upon another contingency, remain- 
before w der to D. in fee; if D. dies, and his eſtate deſcends to the tenant 
be veltes, for life, whereby his eſtate is merged before the contingency hap- 

pens; the remainder never veſts. 1 Cs. 135. 6b. 

So, in any caſe, where the reverſion deſcends upon the particular 
eſtate, and drowns it before the contingency happens. R. by all 
the judges except Flemyng. 2 Cro. 260. 1 Bul. 61, Per Holt, 2 
Sand. 286. Argo. 

So, tho? the reverſion deſcends upon a particular eſtate, with a 
contingent remainder, created by deviſe z except when it may take 
effect as an executory deviſe, R. 2 C. 260. R. 2 Lev. 202. 

So, if the particular eſtate be merged in the reverſion by the 
ſurrender of the tenant, — 

Or determined by the death of the tenant. R. 1 Sal. 238. 

Or, by the death of tenant in tail without iſſue. 2 Lev. 70. 

Tho' the eſtate was created by deviſe. R. 2 Leo. 70. Moe. 371. 

So, if the particular eſtate be deſtroyed beſore the contingeney 

happens, by the act or wrong of the tenant : as, if tenant for life, re- 
mainder to his right heir in tail, remainder in ſee totenant for life, 
h makes 


” 
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makes a feoffment, or levies a fine,whereby his eſtateforlifeis gone. 
R. 1 Co. 66. 5. R. Cro. El. 630. 1 G. 135. be R. Mo. 545. 

So, if tenant for life be attainted for treaſon, or felony. R. 473. 
815. Semb, Sal. 576; 

So, if there be tenant for life, remainder upon a contingency, 
remainder in tail, and tenant for lite joins with the rem zinder= 
man in tail in a fine; tho? each paſſes only that which he lawfully 
may, the remainder is loſt. Per Hale, 2 Sand. 386. 

$0, if tenant in tail, remainder to the right heirs of F. makes a 
feoffment in the life of B. the remainder never can veſt, 1 Co. 


135. 3. 

85 tho' the act which deſtroys the particular eſtate be voida- 
ble; as, if a feme covert be tenant for life, and the reverſion is 
granted to her and her huſband ; tho* ſhe may afterwards waive 
it, the contingent remainder depending thereon is gone. R. 2 
Sand, 387. 2 Lev. 39. | 

So, if tenant for life be non compos, and makes a ſurrender to 
him in reverſion : if his ſurrender is not void, but only voidable. 
R. M. 9 V. 3. inter Thompſon and Leach. Sal. 576. (Vide Comyns's 
Rep. 46.) | 


So, if an eſtate be to huſband and wife for life, remainder to 


the heirs of the ſurvivor, and the huſband alone makes a feoffment, 
and dies; the remainder is gone, tho' the wife might avoid the 


feoffment eo inſtante that the contingency happens. R. Cro. Car. 


102. Vide 2 Rol. 796. I. 45. But Holt faid that it was à nice caſe. 
M. 9 IV. z. inter Thompſon and Leach. ( Vide Comyn#s Rep. 46.) 

So, if tenant for life makes a feoffment upon condition. Per 
Halt, M. 9 V. 3. (Vide Comyns's Rep. 46.) 

Tho” the condition be broken before the contingent remainder 
happens: for a bare title of entry is not, tho' a preſent right of 
entry is ſufficient to ſupport a contingent remainder. Per Holt, 
VJ. 9 V. z. (Vide Comyns's Rep. 46.) 

'Tho' the particular eſtate be revived after the remainder firſt 
attached; as, by entry for a condition broken, &c. Per Hale, 
be 387. Per Holt, M. 9 . 3. Sal. 577. (Vide Comyni's 

46.) 

So, if a remainder to a perſon in ſ be contingent, becauſe it 
commences after a contingent fee to another not i» ; if by fine, 
Ec. the particular eſtate be deſtroyed before the other comes 1 
, the remainder in eſe cannot take effect. R. 1 Sal. 224, 

So a future right of entry is not ſufficient to ſupport a contingent 
remainder. Dub. 1 Vent. 189. Per Halt acc. MH. 9 V. 3. inter 
Thompſon and Leach. (Vide Comyns's Rep. 46. Sal. th, 

As, if an eſtate be limited to A. for life, and afterwards to his 
wife for life, remainder to the firit ſon of B. Cc. If A. makes a 
feoffment before B. has iſſue, the contingent remainder is de- 
{troyed : for the feoffment by A. paſſes his eſtate and the remainder 
to the wife during the coverture; and ſo no right of entry was in 
him during the coverture. Semb. 2 Rol. 796. J. 45. 

If A. be diſſeiſed, and a deſcent caſt, and five years paſſed by 
which the entry is tolled. Sal. 577. ; 

C 2, So, 
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So, if the freehold be gone, or defeated before the remainder 
upon it veſts, tho a particular eſtate for years remains: as, if a 
feoffment be to the uſe of A. for years, remainder to B. in tail, 
remainder to the right heirs of J. If B. dies without iſſue in the 
life of A. the remainder to his right heirs is void. R. 2 Rel. 
791. J. 50. 

So, if a particular eſtate by deviſe, Sc. be deſtroyed by the 
wrongful act of the tenant before any remainder veſts, the wrong- 
ful eſtate never can be made void but by the right heirs of the 
deviſor. 1 Sal. 224, 5. 

[By flat. 10 C11 W. 3. c. 16. A poſthumous child, born 
after the next rent day after the father's death, is intitled to the 
intermediate profits of 2 ſettled, as well as to the lands them- 


ſelves. Baſſet v. Baſſet, M. 1744. 3 Atkyns 203.] 


(B. 16.) If a remainder be limited to commence upon a contingency, 
bone hug which perhaps will not be before the particular eſtate determines, 
mall be the remainder will be contingent and does not veſt immediately: 
Vils Pow as, if aleaſe be to A. for life, remainder to the right heirs of B. 
(N. 16, 17.) for perhaps A. may die before B. and then the remainder will 

never take eſfect. 3 Co. 20. a. Pol. 56. 

[All contingent remainders may be reduced to two heads; 1ſt, 
Where a remainder is limited to a perſon not in being, who may 
poſſibly never exiſt ; as if an eſtate is limited to A. for life, re- 
mainder to his firſt ſon, when he has no child ; and 2dly, Where 
a remainder depends on a contingency collateral to the continuance 
of the particular eſtate z as if an eſtate is limited to A. for life, 
and after the death of J. S. or after J. S. ſhall come from Rome, 
to B. in fee. Smith v. Packhurſt, Opinion of the twelve judges in 
the Houſe of Lords, 1742. 3 Atkyns 134+] * 

[If A. deviſes to his wife for life, then to ſuch child as ſhe is 
with child of, this is a contingent remainder, though the wife is 

not with child, Gulliver v. Wicket, M. 19 G. 2. Wilſon 105] 

*So, an eſtate made by A. to B. whom he intends to marry, 
and to the heirs of their two bodies begotten, is an eſtate for life 
to B. with a contingent remainder to the iſſue; and therefore if 
the father ſurvive his wife he may bar the remainder to the iſſue. 
2 Bl. Rep. 728.“ 

A leaſe to A. till his full age, remainder to B. It will be a con- 
tingent remainder, K. 3 Co. 20. a. 

A leaſe to A. for life, remainder to B. for life, and if B. dies 
before A. emainder to C. 3 Co. 20. a. 

A feoffment to A. to the uſe of B. for the life of C. and if B. and 
C. die, remainder to D. The remainder is contingent. Lane 22. 

A deviſe to A, for life, and if he ſhall have iſſue male, to ſuch 
iſſue; if he ſhall not have them to B. Semb. 3 Lev. 434. R. 1 Sid, 
47. Ray. 28 

A leale to A. for life, and if B. pays ſo much, remainder to the 
right heirs of B. For perhaps B. will not pay during the life of A. 
Pol. 57. 

— after the death of 4. and C. to B. for perhaps A. ma 
die before C. and the remainder camiot commence till the deat 


of both. R. Pal. 57. ** 
Cale 
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A leaſe for 40 years if A. ſo long lives, remainder, after the death 
of A. to another, is contingent. Ray. 144. Pol. 67. 2 Per. 131. 
To huſband and wife for life, and afterwards to the heirs of 
the ſurvivor. CG. L. 26. a. | 

So, if a remainder commences upon an act, which determines 
the particular eſtate : as, if a leaſe be to A. till his return from 
Rome, and after his return to B. the remainder to B. is contin- 
gent. R. 3 Co. 20. a. 

So, if a remainder commences after a contingent fee, it cannot 
be veſted, but contingent : as, a deviſe to A. for life, and if he 
has iſſue male, to him in fee; if he has not, to B. in fee, the re- 
mainder to B. is contingent. R. 1 Sal. 224. 

[If a man deviſes lands to his daughter for life, then to her firſt 
and other ſons in tail, then provides portions for younger children, 
then deviſes to truſtees, then gives them power to receive the rents 
till ſhe is 21, and lay them out in purchaſes to the ſame uſes, and 
then ſays, —© In caſe my daughter departs this life without iſſue of 
« her body living at her death,” he gives his lands to truſtees till 
A. attains 21, then a continuation of the power to receive and lay 
out rents, then “ I give my lands to the ſaid A. after he ſhall 
cc attain 21, for life, limitation to ſons, limitation to daughters, and 
in default or if A. dies before 21, and without iſſue, then to B. for 
« life, without impeachment, remainder to firſt and other ſons, 
« remainder to C. for life without impeachment, remainder to firit 
« and other ſons, and for default, then, &c. ;” all the limitations 
are limitations to the truſtee, in caſe A. ſhould die before 21, and 
contingent only during his minority; and after he attains 21, his 
remainder and all the ſubſcquent limitations, are veſted remain- 
ders. Lethieullier v. Tracy, M. 1753. 3 Athyns 774. 

CLA. deviſes lands to his ſon for life, then to the heirs male or 
female lawfully begotten of the ſon's body for ever, they paying 
out of the ſame, Sc. it not paid, then to B. till paid, and then to 
return to the ſole uſe of the heir male or female begotten by the 
ſon, and to his or her heirs for ever; if fon dies without iſſue then 
to B, This remainder to B. is a contingent not veſted remainder, 
the remainder to the heirs of the body of the fon being a good 
contingent remainder. Doe v. Holmes. T. 11 G. 3. 3 Will: 237. 
A. 12 G. 3. 3 Will. 241.) 

But there cannot be a remainder for years in contingency : for 
every leaſe for years enures by way of contract. Ray. 151. 

(If a man deviſes all his eſtates to truſtees, their heirs, &-. to 
pay his ſon B. an annuity, and if he has any children, the reſidue 
of the rents during B.'s life for their education, and after B.*s 
death a moiety of truft eſtate to ſuch children as he ſhall 
leave, their heirs, c. the other moiety to the children of C. 
and every other child of his daughter S. their heirs, &c. and if B. 
dies without iſſue, the rſt moiety to C. and other children of S. 
their heirs, &c. and dircAs annual payment to ſuch wife as B. 
ſhall marry ; teſtator dies, B. marries, has iſſue a fon and daugh- 
ter, and dies; C. marries, has iſſue a daughter, and dies; the 
limitation is well ſupported by the eſtate in the truſtees ; and if it 
was not, it would be good as an executory deviſe. The profits 

3 between 
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1 between the teſtator's death and the birth of B. s firſt child go to 
1 his children. f Chapman V. Bliſſet, A. 9 G. 2. EG T. T. I45-] 


1 (B. 17.) But if a remainder be to commence upon a thing caſual but 
10 ax — certain in the event, tho? it be expreſſed that it ſhall not commence 
1 Vide Deviſe, till the caſualty happens, the remainder ſhall be veſted, and is not 
0 (N. 18.) contingent: as, if a leaſe be for years if B. ſo long lives, remain- 
1 der, when B. dies, to D. For it is certain that B. muſt die, and 
5 the words, when B. dies, denote the time when the remainder ſhall 


14 take effect in poſſeſſion. Pl. Com. 33. a. 

if So, a leaſe for life or years, remainder after the death of the 
Ne leſſee, or end of the term, to B. 3 C. 21.a. Cro. El. 450, 
Hy 8 | | 
[i 585. 


Hh A gift to A. and the heirs of his body, and if it happens that 
4; he dies without iſſue, remainder to B; the remainder veſts imme- 
diately. Feb. 30, 31. | | 

A deviſe to A. in tail, and after his death, without iſſue, to B. 
and if B. dies without iſſue, A. not being alive, to C. in fee; the 
remainder to C. is veſted : for the words, A. not being alive, im- 
port nothing but what was implied. R. 1 Sal. 233. 

' Bo, if a fine or feoftment be to A. till he comes back to England, 
and attains his full age, or dies, and aiter his return and full age, 
or death, remainder to B; the remainder veſts immediately: for 
it is of neceſſity that he will do the one thing or the other; for he 
will come back or die. Semb. 1 Leo. 244. Cro. El. 269. 

So, if a leaſe be for 99 years if A. lives ſo long, and after the 

death of A. to B. in fee; the remainder will be veſted : for it 
ſhall not be intended that A. may ſurvive the term. R. Pal. 67. 
7 So, if a reminder commences upon a contingency, which does 
1. not dencte a condition precedent, but the time of the commence- 
| ment of the eſtate : as, a deviſe to A. and afterwards to his 1ſt, 
zd, zd, and 4th ſons in tail, and if the 4th ſon dies without ifſue, 
to B; he ſhall take tho? A. has no ſon. R. Mo. 487. 
Wh So, a deviſe to A. for life, if ſhe does not marry; and if ſhe 
7 marries, to B. in tail, &c, the remainder to B. is veſted, and not 
contingent : for the deviſe to A. was during her widowhocd, and 
the limitation to B. if he marries, was tantamount as upon deter- 
N mination of her gate. R. Ray. 428. | 
15 So, a deviſe to A. for life till he aliens, and then to B. c. 
gh R. Ms. 487. 4 
5 Or, till he diſcontinues, Cc. R. 2 C. 697. Jon. 57. 
So, if a remainder be limited to a perſon in gfe, after a contin- 
1 gent eſtate for life, or in tail, it ſhall be veſted. 1 Sal. 224. 

[If there is a remainder to children by ſettlement or will, it is 
not material whether they are then alive or not; for it veſts in 
difterent parts and proportions, as they come in g. Goodwyn v. 
Goodwyn, H. 1748. I Vezey 226.] h 
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(B. 18.) If an eſtate be granted to huſband and wife for their joint lives, 
W-enan remainder to the heirs of the body of the wife by the huſband 
eh ,, begotten it ſhall be an eſtate tail executed in the wife, tho' the 
ano not jointure is not ſevered, R. Ray. 126. 


remain. 


| So, 
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So, if there be a contingent meſue remainder between an eſtate 
for life, or years, and the limitation of the inheritance, it ſhall be 
executed till the contingency happens : as, if a feoffment be to the 
uſe of B. for life, remainder to the firit ſon which B. ſhall have, 
in tail, remainder to B. and his heirs; the eſtate ts executed in . 
till the ſon be born. Vide 2 Sand. 383. 

So, to B. for life, remainder to the firſt fon which B. ſhall 
have, in tail, remainder to the heirs of the body of B. begotten, 
Sc. an eſtate tail is executed in B. Cort, per 2 F. Cre. El. 316. 
But acc. clearly, 2 Sand. 383, 386. 

So, if it be to B. for life, remainder to his firſt ſon who ſhall 
have iſſue male, and his heirs for ever, and for want of ſuch iſſue, 
remainder to B. and his heirs. R. Cre. Car. 364. 

So a deviſe to A. for life, and after his death to the heirs of his 
body, is an eſtate tail executed. R. Cart. 171. Vide Deviſe, 


(N. f.) 


So a covenant to ſtand ſeiſed to himſelf for life, remainder to A. 
for life, remainder to the 1ſt, 2d, 3d and every other ſon of his 
body, and the heirs male of the bodies of fuch 1ſt, 2d and other 
ſon iſſuing ſeverally and ſucceſſively; provided that if A. dies 
without iſſue male, the covenantor ſhall ſtand ſeiſed to the intent 
to raiſe 100 /. for a daughter, ſhall be an eſtate tail executed in A. 
R. 2 Fon. 114. 

So a feoffment to the uſe of huſband and wile for life, remainder 
to their firſt ſon in tail, remainder to the huſband and wife and the 
heirs of their bodies, is an eſtate tail executed in them. C. L. 28. 
a. R. 11 Co. 80. | | 

But if an eſtate be to A. for life, remainder to the next heir 
male of A. and the heirs male of his body; it is not an eſtate tail 
executed in A. becauſe the remainder is to his next heir male in 
the ſingular number, with words of limitation to his heirs. X. 
1 G. 66. b. Archer. | 

Or, to A. for life, remainder ſenior: puero of his body, in tail. 


K. Mo. 104. 


Tho' the remainder to the next heir be upon a contingency, and 
in abeyance. Semb. Pol. 83, Cc. 

So, if there be a mere remainder in ge, the eſtate ſhall not be 
executed: as, if it be to A. for years, remainder to B. for life, 
remainder to the right heirs of A. it ſhall not be an eſtate executed 
in A. K. 3 Lev. 407. 

Or, to A. ſor life, remainder co his wife, remainder to the right 
heirs which A. ſhall beget upon the body of his wile ; it is not 
executed in A. becauſe of the remainder to the wife. R. Ray, 36. 
1 Sid. 83. K. 2 Lev. 407. 

Or, to A. for life, and afterwards to the wife for life, remainder 
to the heirs of both their bodies. Ray. 36. KR. 1 Lev. 37. 

So a poſlibility may prevent the execution of an eſtate : as, if a 
deviſe be to A. his ſon and heir, and it he dies without iſſue living 
B. to B. and his heirs ; if he has iſſue living at his death, to the 
iſſue and his heirs; this me/ae poiſibili:y prevents the merger of the 
eſtate for life in A. by the deſcent of the fee. 3 Lev. 407. 


C4 So 
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bY So, if an eſtate comes by ſeveral conveyances, it ſhall not be 
Ni executed; as, if by indenture an eſtate is ſettled to A. for life, 
f and afterwards by deviſe it is given to the iſſues of the body of A. 
N Per Helt, Skin. 559+ 


| (B. 19.) Tf any words are uſed by which an eſtate is raiſed depending 
| A remain- . "oe . 2 
| der; by upon a particular eſtate, it is ſuthcient : as, if a man makes a leaſe 
| what words to A, for life, and that aſter the death of 4, the lands redibunt to B, 
115 created. -ud C. and their heirs; it will be a good remainder to them. Pl. 
Com. . a. 6 
If a [aſe be to A. for life, remainder to V. and if I. dies living 
1 | A. that then it ſhall remain to B; 't will be a good remainder 
i to B: for ii does not import that B. {ut have it in the life of A. 
| if J. dies, but that hie ſhall have it in remainder, as V. had it. 
Pl. Com. 29. b. 32 0s 
ſr If a deviſe be to A. for life, and if he has iſſue male, to his ifſue 
male and his heirs; a remainder veſts in the brit ſon, for the iſſue 
male ſliall be taken as a ſingle perſon, R. 1 Sal. 224. 


1 (B. 26.) If a demiſe be to A, for 10 years, and of other land to B. for 20 
101 Wen it years, remainder aſter the determination of thoſe icveral icaſ.s, to 
fi 1 C. when the 10 years expire, the remainder begins in the land 
Fg. | demilcd to 2. for it thall be conſtrued diftributivety. X. 5 Co. 7. 
11 So a deviſe of land to A. for life, of a houfe to his wife for a 

| year alter his death, and that after a year and the death of A. all 
his lands and tenements ſhall go to B; he ſſiall have the houſe at 
the end of the year, tho? A. be then living. R, 1 Lev. 212. 
4 If a limitation be to the uſe of A. for life, and of other land to 
hy the uſe of B. for life, and after the death of A. and F. that the 
1 . whole ſhall go to 1); he ſhall have, after the death of each, the 
ny land limited to him. KR. Pol. 65, 67. 
12 If a deviſe be to his two ſons and the heirs of their hodies, and 
i that his executor {hall have it till his ſons attain their ſeveral ages 
of 21 years; if the eldeſt attains 21 years, he {hall have his part, 
tho' they are joint-tenants. R. 2 Cre, 259. 

But where there are croſs-remainders, or by expreſs words he in 

remainder ſhall not take part till he takes the whole, there the re- 
mainder ſhall not take eifect by parcels : as, if a deviſe be to A. 


HM and B. and their heirs equally to be divided, and if they die without 
548 . . . . * * * , . 
65 iſſue, I give all the lands to D; if A. dies without iſſue, a moiety 
14 does not go to D : for the intent is expreſſed, that he ſhall take the 
15 whole only when both are dead without iſſue. R. Ray. 452. 


15 Fol. 425, 434+ Jide Deviſe, (N. 14, 15.) | 


(B. 21) A Gift in Tail, with a Fee expectant. 


7 

? If a feoftment be to the uſe of A. and a woman whom he intends 

1 to marry, and their heirs, Hue to them and the heirs of their 
1617 bodies, they have an eſtate tail, with a fee expectant. R, 2 Nil. 

g 19, 23. Cut. 8 Co. 15 4, be C. L. 21. a Vide Tait, (E. 9.) 


ESTATES. 25 
Or if a ſeoffment be to A. and the heirs of his body, habendum 


7 to him and his heirs. Co. L. 21. a. 
(B. 22.) Alienation by Tenant in Tail. 
ig By the ff. V. 2. 1. de Donis, it was enacted, quad non habeant 4 
ſe illi quibus tenementum fuit fic datum, (viz. the tenant in tail) pate not bar — 
5. ſalem alienandi, c. iſſue, 
J. And therefore, by common law ſince this ſtatute, tenant in tail 
| could not by fine, feoffment, grant, releaſe, or confirmation, &c. 
g bar the eſtate tail. 2 It. 235. 
er Nor tenant in tail by deſcent, tho' the ſtatute ſays, illi quibus 
4. genomentum fuit datum. 2 Inft. 336. 
t. So he cannot charge the eſtate tail. 1 Re/. 841. J. 52. 
So, if he accepts a fine ſur conzance de droit come ceo, &c. from 
10 another; that does not change his eſtate. R. 1 Vent. 257. 
ie So a ſine by him, without proclamations, does not bar the entail, 
tho' it makes a diſcontinuance. Semb. Jon. 254. Jide Fine, 
(G. 1.) | 
0 
0 If tenant in tail makes a grant of a thing not in , as of a rent (B 239 
d de neo out of land, the grant after his death is void as to the iſſue. 3X ball 
Je Co. L. 327. 6. 3 Co. 85. ö. Pl. Come. 437. I Lev. 168. by 
a So, it he grants the next avoidance, R. 1 Rol. 853. J. 5. 
I 1 Bul. 32, 35. 
it Or be bound in a ſtatute-ſtaple, c. Pl. Com. 437. a. 
So, if tenant in tail in remainder after an eſtate for life, grants 
0 his eſtate to another, it determines by his death. 
e So, if tenant in tail makes a leaſe to commence after his death 
E by expreſs words, it will be void. 1 Sid. 261. 
d But if tenant in tail makes a diſcontinuance by feoffment, Sc. (B. 24.) 
'S this is only voidable by action of the iſſue or him in remainder or 3 
5 reverſion. Co. L. 327. 6. 3 Co. 85. 5. 
So, if by bargain and ſale, covenant to ſtand ſeiſed, leaſe and 
n releaſe, &c. he conveys to a ſtranger, a baſe fee paſſes, which is not 
- avoided till entry of the uſue. Vide pot, (B. 33.) 
. So, if tenant in tail makes a leaſe rendring rent, not warranted 
e by the J. 32 H. 8. it is only voidable, 
y Tho” the leaſe be to commence at a future day, and he dies be- 
e fore the commencement. 1 Rel. 842. J. 50. 843. J. 15. K. P.. 


* 


* Com. 437. 
Or, without rendring rent. R. 1 Sid. 261. 

So, if tenant in tail grants an adrowſon, common, tithes, rent 

in eſſe, or other thing which lies in grant to another in fee; the 

iſſuc in tail may make the grant void, or only voidable, at his 


8 election: for he may by entry or claim make it void, or avoid it by 

r formedon, G. L. 327. be K. 3 Co. 84, 5. 

2 So, if tenant in tail grants a reverſion or remainder, 3 Cs. 85. 
d. 86. a, | 

r Tho the grant was by fine before the /f. 32 H. 8. R. 2 Aud. 1 10. 


So, 


ESTATES, 


, So, if tenant in tail makes a feoffment, tho' he cannot retain the 
ih eſtate or proſits, yet the right to the entail remains in him, which 
| may be barred by ſine or recovery, or, if it be not barred or for- 
feited, ſhall deſcend to his iſſue. R. Hob. 336. 


| Whats). So, by the ff. 4 H. 7.24. A fine in C. B. of lands, tenements 
the iſſue, and hereditaments after ingroſſing ſhall be proclaimed the ſame 
4 = with term and three following terms at four ſeveral days in every term : 
1 and being ſo proclaimed, ſhall be a final bar, and conclude all 
Fide poſt, privies and ſtrangers, except, &c. Vide 1 Leo. 75. | 
(8. 31.) And by the ,. 32 H. 8. 36. Fines with proclamations by per- 
| ſons of full age of lands, &c. before ſuch fine levied entailed to the 
13 perſon levying the ſame, or any of his anceſtors, in poſſeſſion, 
reverſion, remainder, or uſe, ſhall be a ſuſſicient bar and diſcharge 
| for ever againſt them, or any of their heirs claiming only by ſuch 
1 entail, Qc. 
1 And therefore, if tenant in tail levies a ſine of lands to him 


1 entailed with proclamations, the iſſue in tail ſhall be barred by it: 
48 for the /t. 32 H. 8. makes it a bar to the iſſue expreſsly. R. Ray, 
| *0. 3 Co. 84. 
55 Tho the fine was levied of an eſtate tail in reverſion or remainder, 
and not in poſſeſſion. 3 Co. 84. Cre. El. 61e. 
| | So, if tenant in tail be diſſeiſed and afterwards levies a fine with 
| 4 proclamations, the iJue ſhall be barred by it : for the ſtatute does 
I not ſpeak of a ſeiſin at the time of the fine, and the iſſue, being 
Ry privy, is eſtopped to fay, quod partes finis nibil babuerunt. R. 3 Co. 
1 89, 90. Cro. £1. 610. 
15 Or makes a diſcontinuance, and afterwards difleiſes the diſcon- 
4 tinuee, and levies a fine. R. 3 Co. 91. a. Bond. pl. 156. Cv. 
El. 610. 
Tho? the diſcontinuee enters and avoids the fine, before all the 
proclamations paſs. R. 3 G. 91. 4. Cre. El. 610. 
So, if the king tenant in tail levies a fine, &c. the iſſue is barred. 


155 . £6.32» | 

5 if the iſtuc in tail levies a fine, &c. in the life of the tenant in 
F tail, who afterwards dies, the iſſue and all his ifſues are barred ; for 
{4 the ſtatute ſpeaks of lands entailcd to the perſon levying the ſame, or 

| 17 any of his ancefiors. R. 3 Ce. 5 1. a. 90. b. 

15 So, if the iſſue in tail diſſeiſes his father, and afterwards levies 

ils; the fine. FR. 3 Co. go. : 

17 So, if tenant in tail has iſſue two ſons, the eldeſt levies a fine in 


the life of his father, who dies, and afterwards the eldeſt dics with- 
out iſſue z the fine ſhall be a bar to the younger brother: for he 
claims the entail through his eldeſt brotuer. Per Periam, Mo. 25 2. 
Hob. 258. Co. L. 372. a. Fon. 32. 

So, if there be grandfather, father, and ſon, the grandfather 
tenant in tail, the father levies a fire in the life of the grandfather, 
and dies in the life of the grandfather, and then the eftate deſcends 
to the {on ; he ſhall be barred by the fine of his father: for tho' he 
claims from the grandfather, 'yet he derives his title through the 

blood of his father, 3 Co. 99. b. Hob. 333* 
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So, if A. tenant in tail, remainder to the heirs male of his 
father, levies a fine, and dies without iſſue; the ſon of the fa- 
ther by another venter is barred. R. 3 Leo. 10. 
So, if an eſtate tail be deviſed to B. when he attains 24 

of age, and he before ſuch age levies a fine, and after ſuch a 
dies; the iſſue is barred : for the ſtatute ſpeaks of land before the 
time of the fine entailed, Sc. which extends to an entail: in futuro. 
R. Cro. El. 122. 10 Co. 50. 4. 2 Leo, 36. 3 Leo. 211, Cre. 


El. 610. 
So, if huſband and wife be tenants in tail, and the huſband 


alone levies a fine; it bars the iſſue in tail: for he claims as heir 


of the body of both. R. Dy. 351. 6. K. 9 C. 140. Bend. 
pl. 257. Dal. 50. R. 1 And. 39. Sav. 9. 

And if the huſband dies, and his wife afterwards enters and 
avoids the fine (as ſhe may within five years) whereby ſhe is 
ſciſed of an eſtate tail, and the rem linders are reveſted ; yet after 
her death the iſſue is barred. Fob. 257, 259. Dal. 50. 

So, if the huſband, after a fine by him alone, declares the 
uſes to him and his wiſe, by which they are remitted, and the 
remainders reveſted; yet the iſſue is barred : for after the death 
of the wife the remitter ceaſes, and the eſtates are turned again 
to a right. Hob. 260. | 

So, if tenant in tail of a rent iſſuing out of the manor of D. 
levies a fine of the manor, with intent to bor the rent; the iſſue 
ſhall be barred, tho? the rent was not expreſſed in the fine: for 
it is comprized within a fine of the manor out of which it was 
iſſuing. Per 2 J. Hut. cont. 2 Cro. 699. 2 Rol. 500. 

So, if tenant in tail of an office, levies a fine of land belong- 
ing to the office. 2 Rol. 500, | 

If tenant in tail levies a fine and dies before all the procloma- 
tions are paſt, yet the iſſue ſhall be barred if the proclamations 
afterwards paſs. R 3 Co. 86. b. 90. a. Semb. 2 . 112, 

And the iſſue, by entry, or action, or claim, beiore the pro- 
clamations are all paſt, cannot avoid the fine. KR. 3 C. 87. a. 

o. b. 
, And every fine ſhall be intended to be with proclamations, till 
the contrary appears. X. 3 C. 86. b. 

And the ſtatutes which make a fine with proclamations a bar, 
give all incidents to perfect the fine. If it be levicd by him in 
reverſion, &c. a quid juris clamat, Sc. R. 3 C. 86. b. 

If tenant in tail levies a fine, the ifue thall be barred, tho? 
within age, out of the realm, covert, nan comp3s, or in priſon. 
K. 3 Co. 91. a. 

So the king tenant in tail may bar by fine. Co. Car. 96, 7. 

So a fine by tenant in tail not only bars, but extinguiſhes the 
eſtate tail. 4 Mod. 5. 2 Leo. 37. 1 Sal. 338. 

For a fine by tenant in tail is as compleat a bar to the iſſue, as 
a feoffment by tenant in fee. 1 Lev. 85. 

And therefore, it will be as efectual a bar when found by 
verdict, as if it had been pleaded. R. 2 Leo. 37» N 

ut 
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But if tenant in tail makes a feoffment, and the feoffee levies 
a fine, the iſſue in tail is not barred if he claims within five years 
after the death of the tenant in tail. 3 G. 87. 6. 

So, if tenant in tail be difleiſed, and the diſſeiſor levies a fine, 
and tenant in tail, or his iſſue, claims within five years after the 
fine. 3 Co. 87. 5. 

So, if the fine by tenant in tail was not with proclamations, 
but a fine at common law, it is not a bar. 

So, if tenant in tail levies a __ grant & render, the 
iſſue may avoid it, if the father dies before the fine is executed, 
3 Co. 89. 5. 

So, it tenant in tail, upon a fine, grants and renders a rent 
out of the land entailed, the iflue is not bound by it: for the fine 
was not of the land itſelf, but of a rent newly created. R. 3 G. 
90. a. Semb. Dy. 212. b. . Bend. pl. 141. Pl. Com. 435. b. 

So, if tenant in tail has iff. e two ſons, and the eldeſt levies a 
fine, and dies in the life of his father; the youngeſt ſhall not be 
barred z for he does not claim by his eldeſt brother, nor need 
mention him in his pedigree. Per Periam, Mo. 252. K. 2 Cre. 
689. R. Hob. 332. KR. Cro. Car. 434. 2 Rel. gol. Jon. 32. 

So, if there be tenant in tail to him and his wife and the heirs 
males of their bodies, remainder to them and their heirs of their 
bodies, the huſband dies having iſſue a ſon and a daughter, the 
ſon levies a fine, and dies without iſſue in the life of his mother; 
the daughter ſhail not be barred. N. Hob. 332. 

So, if there be three ſons, and the middle one levies a fine, 
and ſurvives his father, but dug without rue in the life of the 
eldeit brother; his fine ſhall not be a bar to iis eldeſt or youngeſt 
brother. Hob. 333. 

So, if the iſſue in tail levies a fine, and afterwards the tenant 
in tail makes a leaſe not warranted by the /f. 32 H. 8. the leaſe 
is good againſt the conuſee, as long as the iſſue in tail does not 
fail. R. 2 Cro. 689. 2 Rol. 498. Bridg. 27. Jon. 60. R. 
1 Sid. 02. 1 Rel. 843. I. 20. Vide Fine, (L.) 

So, if tenant for life, and he in remainder in tai join in a 
leafe to A. for life, remainder to B. for life, and the iſſue' in tail 


accepts the rent of A. and levies a fine. R. C. El. 253. 


So, if tenant in tail makes a leaſe, and afterwards levies a 
fine; the conuſee ſhall not avoid the leaſe. 4 Mod. 6. Dub. 
1 Lev. 168. 

Or, it he and the iſſue in tail join in a leaſe or charge, and 
aſterwards join in a fine. 

Or, if the tenant in tail makes a leaſe, &c, and the iſſue after- 
wards aſſirms it by acceptance of rent, and then levies a fine. 

Or, if the iflue in tail makes a leaſe, and afterwards dies, 
and his iſſue, having then the entail, levies a fine. R. 4 Mod. 5. 
Dy. 5 1. 6. | | 

Otherwiſe, if the leaſe was to commence in futuro, and the 
fine was levied by the iſſue before the commencement. &. 1 Sal. 
338. K. 1 Sid, 260. Shin, 284, 317. i 
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So a fine by tenant in tail of the king's gift, the reverſion or 
remainder to the king does not bar the iſſue, in all caſes where 
by the ff. 34 H. 8. 20. a recovery by him ſhould not be a bar. 
Co. L. 372. 5. K. 8 Ce. 78. a. Vide poſt, (B. 31.) 

So a fine by tenant in tail is not a bar to him in reverſion or 
remainder, if he claims, or purſues his action within ſive years 
after the tail ended. Co. L. 372. a» Vide Fine, (K. 1, 2.) 


So a recovery in a real action, by verdict upon ne dena pas, (B. 26.) 
binds the iſſue. 1 Rel. 840. J. 5. h A bet 9 
So, if tenant in tail forfeits double the value of the marriage N 
to the lord, it binds the iſſue. 1 N. 842. J. 5. 
So, if tenant in tail grants a rent- charge for a releaſe of a right 
to the land, it binds the iſſue, 1 Kol. 842. J. 10. 
Or, in purſuance of a condition annexed to an eſtate tail, 
1 Rol. 84 2. J. 20, 30. 
But if a recovery be by default without voucher, the iſſue may 
falfify. 1 Rl. 840. J. 10. 
Tho? the recovery be in a writ of right. C. L. 373. a. 
So, if the lord recovers in a ceſavit againſt tenant in tail, it 
does not bind the iſſue. G. L. 373. 4. 


So, if tenant in tail ſuffers a common recovery, it bars the (B. 27.3 
iſſue in reſpect of the recompence in value. X. 10 G. 37. 5. A common 


R. Poph. 100. What inter- 
Tho' he dies before execution. 1 G. 106. 2 Rol. 396. I. 10. et ſhall be 
Dy. 374. a. 376. bo Vide Execution, (A. 2, 3.) TE 
And this has always been allowed ſince the . de Denis. 1 726. 
10 Co. 37. 6. Lide in Plæa- 

Tho he had before levied a fine, whereby his eſtate tail is 4, 2 
extinct. R. 1 Rol. 223. Gal be a 


Tho' the recompence in value can never be obtained, R. 2% tenene 
10 Co. 38. a. hag cv 
* en pe, wide in 
Tho' it be erroneous; ſo long as it ſtands in force. R. Reben, 
Popb. 100. | (B. 3:4) 
So, if tenant for life, remainder in tail, ſuffers a common re- 54% C5. 
covery, and vouches him in remainder; it bars the eſtate tail. 
R. 10 Co. 44. 3 G. 60. 5. Go. El. 562, 570. Me. 690. 
And the remainder in fee. R. Ov. El. 562, 5 70. 3 C. 61. a. 
So, if huſband and wife are tenants in ſpecial tail, remainder 
to the huſband in tail general, remainder to B. and the huſhand 
alone ſuffers a recovery; tho! it is no bar to the wiſe and her iſſue 
but for a moiety, yet the huſband having a remainder in tail ge- 
neral, all ſubſequent remainders are barred. KR. 3 Lev. 108, 
90 a common recovery by tenant in tail bars all remainders, or 
the reverſion depending upon it. 2 Rel. 396. J. 7. 6 G. 42. 
And all charges granted by him in reverſion, or remainder, 
R. 1 G. 63. a. Poph. 5. | 
If A. covenants on his marriage to lay out 3000/7. in land, 
and to ſettle to himſelf in tail, remainder to B. and purchaſes 
land, but never ſettles it, but ſuffers a recovery of it, this diſ- 
| charges 


17 
/ 
; 
LH 
: 
* 
* 
1 
. . 
N 
1 
iF — 
Ly * 
$ 
* "4 
i 
* 8 
1 
i 37 
1 
11 
MI , 
I 
3 
; 
* 
* 
93 
8 
4 
4 
1 
+ 
's 
17 
'f 
. 
2 3 
1. 
11 
81 
1 
SY 
- 


ESTATES. 


charges the lien, bars B. of the benefit of the covenant, and of 
the remainder. Mar wood v. Turner, H. 1732. 3 P. V. 163.) 

f tenant in tail charges land with any incumbrance, and af- 
terwards ſuffers common recovery, it lets in all incumbrances. 
Beck v. Welſh, T. 24 G. 2. 1 Wil. 276.] 

So, if he in remainder makes a leaſe for life, upon condition; 
a recovery by tenant in tail bars the eſtate for life, and alſo the 
condition. R. 2 G. 52. ö. | 

So a remainder to the right heirs of B. ſhall be barred ; tho 
it be in abeyance. R. 6 C. 42. a. Per Gawdy, 1 Co. 135. b. 
136. a. 

"So, a remainder for years : for the leſſee cannot falſify. Per 
Twiſd. 1 Sid. 102. 2 Lev. 30. | 

So, a deviſe to another, upon a contingency after the death of 
tenant in tail without iſſue. R. Mo. 73. 

So, if an eſtate tail be granted, and afterwards to the uſe that 
B. ſhall have a rent-charge, remainder over; a common recovery 
by the tenant in tail bars the rent- charge. R. 2 Lev. 29, 30. 

And, this, tho' the recompence in value does not extend to 
the rent: for the ſuppoſed recompence is the cauſe of the bar to 
the iſſue, but the ground of the bar of the reverſion or remainder 


is, that it is a common aſſurance, and guaſi excepted out of the 


ft. de Donis, Per Hale, 2 Lev. 30. 

So, if there be tenant in tail, rendring rent to him in the rever- 
fion, with condition of re-entry for non-payment; a common 
recovery by the tenant in tail bars the condition. 2 Lev. 30. 


* Cont. Sal. 570, 1. 


So, by a common recovery, a power to make a jointure, leaſes, 
Sc. ſhall be barred. R. 2 Lev. 60. Vide Poiar, (D.) 

So a common recovery bars the right of having a writ of error 
to reverſe a fine by tenant in tail. R. Mo. 365. 

So a common recovery bars a collateral condition annexed to 
an eſtate tail: as, if a gift in tail be, upon condition to pay a 
ſum in groſs, and for non-payment to re-enter. Sal. 571, 

Or, upon condition, that if the donee marries any other than 
Searle, the eſtate goes over. R. Sal. 570, 

So, if tenant in tail leaſes for years, acknowledges a judgment, 
Dc. and aſterwards ſuffers a common recovery to make a join- 
ture, &c. the recovery enures for confirmation of the leaſe, &c. 
R. Ca. Ch. 120. 2 And. 111. Vide ante, (B. 25.) 

[If tenant in tai! by purchaſe per formam doni ex parte materna, 
with the reverſion in fee in him ex parte materna, ſuffers.a com- 
mon recovery to the uſe of himſelf in fee, the old uſe is gone, 
and it deſcends to his right heir. Martyn v. Strachan, H. 
16 G. 2. Str. 1179. 1 Wilf. 2. Afirmed, on error. P. 
17 G. 2. Will. 66. 

IIIf lands are limited to A. for 99 years, if he ſo long live, and 
from his «cath, or other ſooner determination, to truſtees and 
their heirs during s life, to preſerve contingent uſes and eſtates, 


| and after the end or ſooner determination, to the uſe of the firſt 


and other ſons of A. in tail male, with other remainders over; 
4 


3. 
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and A. has a ſon B. who attains 21, and A. and B. levy fine to 
make tenant to præcipe, and ſuffer recovery, in which B. is 
vouched, the remainders over are not barred. Smith v. Pack- 
burſt. Opinion of the twelve Fudges in the Houſe of Lords, 1742. 

elf a man deviſe to his daughter an expreſs eſtate tail; but 
afterwards ſay ſuch eſtate ſhall be void as to inheritance of heirs, 
if ſhe die without children, and the eſtate ſhall deſcend to his 
heir male: a recovery ſuffered by the daughter is good, though 
ſhe afterwards die without ifſue, Cup. 379.* 


If the precipe be againſt the tenant in tail himſelf, the eſtate (B. 28.) 
ſhall be barred of which he was actually ſeiſed, and all re- ror 6 ans 


mainders dependant upon it. 

If tenant in tail, in remainder after an eſtate for life, diſſeiſes 
the tenant for life, and ſuffers a recovery with ſingle vcher, the 
entail is barred : for the diſeiſin extends only to the eſtate for life, 
and does not turn the eſtate tail to a right. Cont, Semb. 3 Cs. 
59. & Acc. 2 Rol. 395. I. 10. 

But no eſtate ſhall be barred, which was turned to a right, 
and of which the tenant to the præcipe had not actual ſeiſin, or 
ſeiſin in law. 2 Rel. 394. J. 50. 

And therefore, if tenant in tail makes a feoffment to the uſe 
of himſelf in fee, or in tail, and afterwards ſuffers a recovery, the 
firſt eſtate tail is not barred: for he was ſeiſed only of the eſtate 
raiſed by the feoffment. Pl. Com. 8. a. Manxel. 

So, if he covenants to ſtand ſeiſed to the uſe of himfelf for life, 
and afterwards to his fon in tail, and afterwards ſuffers a reco- 
very with ſingle voucher. R. Tel. 51. 5 

So, if tenant in tail diſcontinues, and takes back an eſtate tail, 
and a recovery is had againſt him. 3 G. 5. 6. 

So, if tenant in tail be diſſeiſed, and the diſſeiſor enfeoffs him, 
and afterwards he ſuffers a recovery with ſingle voucher. KX. 
3 Co. 59. . 2 Rol. 395. J. 5. 

So, if there be tenant for life, remainder to A. in tail, and a 
recovery is pleaded to be had againſt A. tunc tenentem liberi tene. 
menti, (which ought to be intended to be by di, when the 
tenant for life appears by the ſame record to be living, with 
ſingle voucher ; the entail is not barred by it. 3 G. 59. a. 

So, if huſband and wife are ſeiſed in tail, and a recovery is 
had againſt the huſband alone. 3 Co. 5. b. 

So, if A. tenant for life, remainder to B. in tail, joins in 2 
fine ſur grant & render to A. for life, and afterwards to B. in 
fee, and then B ſuffers a recovery with ſingle voucher to the uſe 
of himſelf in fee; the entail is not barred : for tho' the fine did not 
make a diſcontinuance, being by B. not ſeiſed in tail, yet the 
eſtate tail was deveſted by it, ſo that he was not ſciſed in tail at 
the time of the recovery. R. Cro. El. 826. 

If A. tenant in tail leaſes to B. for life, (which is a diſcontinu- 
ance,) and dics, and B. ſurrenders upon condition to C. who 
has the remainder in tail, againſt whom a precipe is brought, and 
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a recovery had; the eſtate tail of C. is not barred; for C. was 


(B. 29.) 
If it de by 
tenant in 
tail as 


diſcontinuee ſuffers a recovery, and vouches the tenant in tail; 


ſhall pray in aid of the patron and ordinary. PI. Cm. 7. a. 


(B. 30.) 
What inter- 
eſt is not 


barred, 


not the eſtate of A. or other precedent eſtates. R. 3 Co. 6. 


Jointly vouched, tho? it be not ſo regular, yet the vouchee ſhall 


ESTATES. 


not remitted. R. Skin. 3, 63. 


If tenant in tail be vouchee in a common recovery, he comes in 
in privity of ſuch eſtate as he ever had, Pl. Com. 8. a. Manxel. 
And therefore, if huſband and wife, ſeiſed to them and the 
heirs of the body of the huſband, make a diſcontinuance, and 
the diſcontinuee ſuffers a recovery, and vouches the huſband ; 
the tail ſhall be barred. R. 3 Co. 6. R. 6 Co. 32. a. 
If tenant in ſpecial tail diſcontinues, and takes back an eſtate 
in tail general, and afterwards takes back an eſtate to him and 
his heirs upon B. begotten, and afterwards diſcontinues, and tlie 


the three ſeveral entails are barred by one recompence : for the 
vouchee comes in in privity of all the eſtates. PI. Com. 8. b. 
G. 6. 1 
: So, if the tenant vouches a ſtranger at firſt, who afterwards 
vouches the tenant in tail; his eſtate ſhall be barred. R. Sal. 571. 
So, if the heir be vouched, he comes in in privity of the eſtate 
of his anceſtor to whom he was heir : as, if tenant in fee makes 
a feoffment, and the feoffee ſuffers a recovery, and vouches the 
heir of the feoffor. Semb. Pl. Com. 7. b. 
So, if tenant in tail in poſſeſſion and he in remainder be 


be barred : for the joining of a ſtranger with him does not preju- 
dice. R. Sal. 571. 

But the vouchee comes in in the ſame degree as he had the 
eſtate at firſt: and therefore, if a recovery would not bar his 
eſtate when he was ſeiſed, it ſhall not be barred if he be a vouchee. 
P J. Com. FO b. : 

So, if a parſon enfeoffs with warranty, and be vouched, he 


If tenant by the curteſy enfeoffs with warranty, and is vouched; 
he ſhall have aid : for he comes in in the ſame plight as when he 
was ſeiſed of the land. P/. Cm. 7. b. | 


But a common recovery does not bar an intereſt precedent to 
the eſtate tail of which the recovery was ſuffered : as, if tenant 
in tail, remainder to A. remainder to B. remainder to C. makes 
a feoffment, and the feoffee ſuffers a recovery, and vouches B. 
his eſtate tail and all the ſubſequent remainders are barred ; but 


*S0, if A. be tenant for years, remainder to B. for life, re- 
mainder to the firſt and other ſons of B. in tail, remainder to B. 
in tail, and if A. and B. join in making a tenant to the præcipe 
by leaſe and releaſe, and ſuffer a recovery to this only bars the 
remainder to B. but not the intermediate remainder to his firſt 
and other ſons. 1 Term Rep, 738.“ 
So, if tenant in tail makes a leaſe, and afterwards ſuffers a 
recovery; the precedent leaſe is not barred. R. Cro. EI. 718. 
Eg. Abr. 257. Vide ante, (B. 25.) 25 ; 

0, 
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go, if an eſtate be granted to B. in tail, rendring rent to him 
in reverſion and B. ſuffers a recovery; the rent ſh. Il not be 


barred. R. Cro. El. 192. Per Hale, 2 Lev. 30. Sal. 571. 
es in So, if tenant in tail makes a mortgage, and afterwards ſuffers 
nxel, a recovery for a collateral purpoſe ; the mortgage thall be con- 
the firmed by the recovery. Eg. r. 257. 

and So, generally, a common recovery does not bar a thing to 

ind ; which the recompence in value does not extend as, if a man be 
not in in privity of the eſtate tail: as, if tenant in tail be at- 

ſtate tainted of treaſon, and the king grants his eſtate to A. who en- 

and feoſfs B. who ſuffers a recovery, in which A. is vouched ; the 

| the eſtate tail is not barred; for A. claims paramount the entail. 

tail; 2 Rol. 394. l. 40. — 

the So, if tenant in tail be attainted of treaſon, and afterwards 

8. 6. ſuffers a recovery; this does not bar the remainder. 2 Kal. 

4. J. 37. 

ards If . — in tail enfeoffs B. who ſuffers a common recovery 

71. without vouching the tenant in tail. Ray. 29. 

ſtate So a mere poſſibility ſhall not be barred by a recovery: as, if 

akes a deviſe be to A. and his heirs, and if he dies without iſſue in 


the So a recovery by a mortgagee, does not bar the mortgagor, if 
his he be not vouched. R. 2 Cro. 593. 
hee. So, if an eſtate be granted to A. and his heirs ſo long as B. 
has heirs of his body; a recovery by A. does not bar the donor: 
he for a recovery by teuant in fee does not bar a collateral intereſt ; 
as a condition, covenant, &. Per Houghton, 2 Gro. 593. 
ed; 
1 he So, by the ff. 34 & 35 H. 8. 20. A common recovery by te- (B. 44.) 
nant in tail of lands, Sc. whereof the reverſion, or remainder at If the rever- 
| the time of ſuch recovery ſhall be in the king, ſhall not bind the — 
| to heirs in tail. R. Dy. 32. 4. in marg. be in the 
ant But in order to be protected by this ſtatute the eſtate tail King. 
kes with reverſion to the king in fee, muſt be clearly of the gift or 
B. proviſion of the king. 1 Bl. Rep. 654.“ 
but So, if there be tenant in tail, remainder in tail, the reverſion 
or remainder to the king; a common recovery by the tenant in 
re- tail does not bar the firſt remainder, any more than the heir in 
B. tail. . L. 372. b. ; 
cipe So if the king, after a gift in tail, grants the reverſion to an- 
the other in tail, the fee to the king; a recovery by tenant in tail 
arſt does not bar the reverſion in tail. R. 8 Co. 77, 8. 
So, if the king procures a ſubject, for money, c. to make to 
8 A B. an eſtate tail, for recompence of ſervice, Sr. remainder to the 
18. king, and this appears upon record; B. by recovery cannot bar 


the life of B. to B. a recovery by A. without joining B. does not 
bar his poſſibility. R. 2 Co. 593. 2 Rol. 394. J. 20. 

But if B. comes in as vouchee, his poſſibility ſhall be barred, 
2 Co. 593. b 

So in all caſes of an executory deviſe, a recovery does not bar 
him who claims by ſuch deviſe. R. 1 Lev. 136. | 


the entail 


. El, 372. b. 2 G. 16, 4. f 
Vol. IV. D : 


And 


34 ESTATES 


And this ſtatute extends to ſubſequent as well as precedent 
gifts in tail by the king. C. L. 373. a. | 

50 a fine does not bar the eſtate tail, where it was given by 
the king, and the reverſion continues in the crown. 1 Sid. 166, 
Acc. Cro. El. 595. 


. [Tf tenant in tail male, reverſion in the crown, ſuſſers com- 
Mi. mon recovery with fingle voucher, before 34 H. 8. recoveror 
kh IM . . . — — 

. gains a boſe fee, determinable on failure of iſſue male, and de- 


ſcendible and alienable till then, the reverſion {till in the crown, 
Neal v. Wilding, P. 23 G. 2. 1 Wilſ. 275.] 

But this /. 34 H. 8. 20. does not extend to an eſtate tail 
made by a ſubject, tho* he afterwards grants the reverſion or re:. 
mainder to the king. Cz. L. 372. b. 2 Rol. 393. J. 50. 396. 
J. 15. K. AA. 195. 2 Co. 15. 5. 1 And. 142. 146. Lut. 848, 

Or, it deſcends afterwards to the king. Co. L. 372. 6. K. 
. 2 Co. 15. 3. 

Ys Or, if the reverſion or remainder be to the king only for life 
8:2 or years. CG, L. 372. b. | 

. Or, if the reverſion or remainder be granted over by the king, 
Fig... before the recovery ſuffered. G. L. 372. 5. Ray. 288. 

| So, if the eſtate tail be created by the king for a valuable con- 
ſideration. Per 3 J. Dy. 32. a. in marg. | 

[A. ſeiſed in fee enteoffs C. (afterwards king) and his heirs 
for ever, who when king, by letters patent reciting, Oc. and 
=. - that he is willing to do what law, equity, faith and conſcience 
| require, grants the premiſſes to B. grandaughter and heir of A, 


- — — 
— — 


1 4 


_ 


— —— 2 "On 
* 7 > TEC FIENNES, I ie — Ss 
— d * * * 8 — 


—— — — 
* 


Ds 
— — — 

- * 
—— — — ie” Bs. aus 


2 
18 to hold to B. and her heirs of the dutchy of Lancaſter, and if B. 
pb dies without heirs, then to revert to the king and his heirs: this 
. is not within the protection of /,. 34 & 35 H. 8. c. 20. the 
FN grant not being a gift or reward but made as an act of jultice, 
11h Perkins v. Sewell, P. 8 G. 3. 4 B. M. 2223.] 
i So if an eſtate tail be varied by a new act of parliament. 
115 | Dub. Ray. 260, 286, 319. | | 
100 If the reverſion, be granted by the king to A. to the intent that 
we there ſhall be a recovery, and that it ſhall be afterwards regranted 
# to the king. R. Hard. 409, _ 
d 1460 Yet where a reverſion or remainder is in the king, a recovery 
140 by tenant in tail cannot bar or deveſt ſuch reverſion, & c. And 
142.6 therefore, if a recovery be by tenant in tail, (which was not by 
wh gift of the king,) the reverſion or remainder to the king; the 
1. eltate tail and all remainders are barred, except the eſtate of the 
11 king. 2 Rel. 394. J. 2. R. Bend. pl. 254. Dy. 32. 4. I. Aull. 142. 
WET So, if a recovery be by tenant in tail, remainder to the king m 
40 | tail, remainder to B. in fee; the eſtate tail and remainder in fee 
114 are barred. 2 Rel. 394. J. 5. Lut. 848. 
60 3 And where a recovery is a bar, a fine with proclamations ſhall 
121 ch be a bar to the entail, tho' the reverſion be in the king. C. I. 
085! 9. 
| TY | 1 a fine ſur grant ©? render. Sa. 106. 
1 So a fine by a diſſeiſcc of an eltate tail of the gift of the king, 
. A | and non-claim for five years, thall be a bar to the tail, C. J. 
1 10 | k | 3/4 B 
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ESTATES: 

$73 2. Dub. Cr. El. 595. aid that it is not law. 1 Sid. b 166. 
Vide Fine, (K. 1, 2.) EY | 

So, a collateral warranty of the anceſtor of the tenant in tail. 
Go. L. 373. 4. 4 „ 

But a fine by tenant in tail, where the reverſion is in the king, 
does not deveſt the reverſion, but paſſes the eſtate to the conuſec, 
during the continuance of the entail. R. 3 Lev. 57. 4 Les. 40. 
Per 3 J. before the ft. 34 H. 8. Dy. 32. a. 

If a reverſion upon an eſtate tail be granted to the king, and 
before the deed is inrolled, a recovery is ſuffered ; the reverſion 
is barred. Dub. Mb. 75 2. 


So, by ff. 32 H. 8. 28. All leaſes by writing indented under 
ſeal, for years, or life, by any of full age, having an eſtate in fee 
tail ſhall be good againſt the leſſor and his heirs, in like fort as if 


ſame tenements for 20 years next before. 

And that the iſſue in tail may have the reverſion, rents, and 
ſervices, and all remedies and advantages after the death of the 
leſſor, in the ſame manner as the leſſor himſelf if living might 
have had. 

But a demiſe by any, not having the eſtate tail, does not bind 
his iſſue : as, if land be given to A. and his wiſe, and the heirs 
of the body of the ſurvivor, and they make a leaſe for 21 years, 
or three lives, purſuant to the directions of the ſtatute ; that 
does not bind the iſſue : for the eſtate tail does not veſt, till the 
time of the ſurvivorſhip, in the ſurvivor. R. 10 Co. 5 1. 4. 

So a demiſe by tenant in tail does not bind his ifſue, if it be 
Vide poſt, (G. 5.) 

If it does not commence from the making, or the day of the 
making. Vide peſt, (G. 5, 8.) 

If it be above three lives, or 21 years. Vide pe, (G. 5.) 

Or, diſpuniſhable for waſte. ide poſt, (G. 5.) 

Or, of lands not moſt commonly letten, or occupied by the 
— thereof, by the ſpace of 20 years next before. Vide pft, 
(G. 5. 

Or. A there be not reſerved during the term the moſt accuſtom- 
able rent paid within 20 years before. Vide poſt, (G. 5.) 


25 


(B. 32.) 
A demiſe 
puriuant to 


Yet if more be reſerved than the accuſtomable rent, it is good. 


Co, L. 44. b. 

So, if the antient yearly rent be reſerved, it is ſufficient ; tho! 
2 heriot, fine upon the death of the tenant, or other caſual profit, 
not annual, be not reſerved. G. L. 44. 3. Jide fe, (G. 3.) 


D 2 So, 


ESTATES: 


So, if tenant in tail demiſes part of land moſt accuſtomably 
letten, and reſerves a rent pro ratd, it is ſuthcient. Ca. IL. 

. b. 
if parceners in tail make partition, and each demiſes her 
part, reſerving a rent pro rad, C. L. 44. b. 

So, if tenant in tail to him and the heirs male of the body of 
his grand-father, demiſes, rendring rent to him and his heirs, and 
dies without iſſue male, having a daughter who is his heir; the 
leaſe ſhall be good: for the rent follows the reverſion, R. Hard, 

Og . 
_ 80 2 demiſe by tenant in tail does not bind him in reverſion, or 
remainder. Ney 6. R. Ov. El. 602. R. 8 G. 34. 4. Cant. 


Dy. 48. 5. But acc. in marg. | . 
So a leaſe by a woman tenant in tail, who takes huſband, and 


the huſband, being tenant by the curteſy, ſurrenders to the iſſue, 
does not bind the iſſue. Ms. 8. g 


If tenant in tail levies a fine, or ſuffers a recovery, the whole 


right of the entail is barred and extinguiſhed. Mob. 337. 
If he levies a fine to him in reverſion ; the entail is extinct, and 


tail operates the conuſee is in in his reverſion. Fon. 33. 
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If he makes a feoffment, the whole eſtate is gone as to himſelf; 
but the right of the entail remains in him, which ſhall afterwards 
deſcend to his iſſue in tail. Hob. 336. 

But if tenaut in tail, in remainder after an eſtate for life, levies 
a fine ſur eonceſſit to the tenant for life, it does not make an altera- 
tion of the entail after the life determined. R. 2 Cn. 40. 

Tho? it be to huſband and wife for the life of the wife who was 
tenant for life ; and it is no diſcontinuance or bar to the entail but 
for her life only. R. 2 Cro. 40. 

If tenant in tail grants 9m fatum ſuum to another; the grantee 
has an eſtate only for the life of tenant in tail; but the eſtate tail 
ſhall be in abeyance. Lit. /. 650. 

So, if he releaſes to a diſſeiſor all his right, the right to the in- 
heritance in tail is in abeyance. Lit. ſ. 649. 

So, if tenant in tail be attainted for felony, and the king, upon 
office enters; the eſtate tail ſhall be in abeyance. Co. L. 345. 4. 

And after a grant of totum flatum ſuum, the tenant in tail 
cannot maintain waſte : for no reverſion remains in him. Ly. 

650. 

7 80 if he grants fotum fatum ſuum, remainder to another, the 
remainder is void: for. nothing remains in him after his whole 
eſtate is granted. R. 2 G. 52. a. | | 
If tenant for life, the reverſion or remainder to the king, grants 
totum ſlatum to A. who dies in the life of the grantor z the king 
ſhall have it immediately. Sav. 62. 

But a grant of his whole eſtate by the king tenant in tail 1 
yoid : for the king is deceived in his grant. 1 G. 46. a. 52. 4. 

If there be tenant in tail, remainder to B. in tail, and B. by 
deed inrolled conveys to the king and his heirs ; nothing paſſes 


but for the life of B. Dub. Gedb. 442. | « 


ESTATES. 


Tf tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf 
for life, remainder to his ſon in tail; this does not make an 
alteration in his eſtate, but he remains tenant in tail as before, 
and his wife ſhall be endowed, Sc. R. Mb. 32. R. Tel. 51. 
es her R. 2 Co. 52. a R. Cre. El. (471.) And tho' theſe books 

ſpeak of an alteration for his own life, yet in reality there is not 
ody of any alteration. R. Tr. 1 An. B. R. inter Machel and Clerk, 
8, and (Vide Sal. 619. Compyns's Rep. 119.) R. Cv. El. 895. Ney 46. 
3 the 1 Brownl. 193. R. 1 And. 291. R. Cro. El. 279. 


Hard, So, if he makes a bargain and fale to B, who re-bargains to 
| him, he ſhall be tenant in tail as before. Ne. 51. 
on, or So, if he grants an advowſon to B. to the uſe of himſelf and 


Cent, his wife and to the heirs male of the huſband ; it ſhall be void as 
to the wife after the death of the huſband, R. 1. Brownl. 161. 
, and Yet it ſeems that to ſome reſpects there is an alteration as to 
ſue, himſeif ; for a recovery afterwards by him with ſingle wucher, 
does not bar remainders depending on the firſt entail : for he was 
not ſeiſed of the firſt eſtate tail. R. Tel. 51, 

But if tenant in tail bargains and ſells to B. and his heirs ; a 
baſe fee paſſes, which ſhall not be avoided till entry of the iſſue. 
Per Holt, Tr. 1 An. inter Machel and Clerk. (Vide Sal. 619. 
Comyn#s Rep. 119.) K. 10 G. 96. a. 

So, if he conveys by leaſe and releaſe to B. and his heirs. 
R. inter Machel and Clerk. (Vide Sal. 619. Comynt's Rep. 119.) 
It is called a freehold deſcendible, 1 Sand. 261. | 

Or, covenants to ſtand ſeiſed to B. and his heirs. Per Flt, 
inter Machel and Clerk. 

So, if he covenants to ſtand ſeiſed to the uſe of himſelf for life, 
remainder to B. and his heirs. R. Tr. x An. inter Machel and 
Clerk, (Vide Sal. 619. Compns's Rep. 119.) 

Or, bargains and ſells to the uſe of himſelf for life, remainder 
to B. and his heirs. R. inter Machel and Clerk. (Vide Sal. 619. 
Gomyns's Rep. 119.) a | 

Or, if he covenants to ſtand ſeiſed to 4. for life, remainder to 
B. and his heirs ; tho' A. dies in the life-time of the tenant in 
tail. Per Holt, inter Machel and Clerk. (Vide Sal. 619. Cunyni's 
Rep. 119.) 

Or to himſelf for years if he ſhall ſo long live, remainder to 
his ſon for life, Sr. Dub. 2 Lev. 84. 
If the bargainee or tenant in tail, &c. enters; his eſtate deſcends 
to his heir, till it be avoided. D. 10 Co. 98. a. 
, the And his wife ſhall be endowed. 24 Ed. 3. 28. 3. 10 G. 
hole 98. a. Cont. per Jau. Cart. 210. D. cont. Cro. El. 805. 
Nor ſhall he be ſubject to waſte or forfeiture. 10 Co. 98. 


rants Cart. 210. 


king And his deviſe is good till avoided, Dy. 253. Cont. Cro. El. 
3 805, Cart. 210. K. that the deviſe is void. 1 Sand. 261. 

ul 15 [Tenant in tail of lands mortgaged, is not obliged to keep 
. 0s down the intereſt, but tenant for life is. Chaplin v. Chaplin, 
. — H. 1733. 3 P. W. 229.) - 
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File ante, 


(C. 1.) 


ESTATES 


(Cc) An Ellate Tail after Poſſibſlity of Jſſue 
extinit. 


(C. 1.0 What ſhall be, 


T ENANT in tail after poſſibility of iſſue extinct is, when 
by the death of one of the tenants in ſpecial tail, there is no 

poſſibility of iſſue inheritable to the ſame entail, the ſurvivor is 
tenant in tail after poſſibility, &c. As, if a gift in tail be to 
huſband and wife and the heirs of their bodies begotten, and one 
of them dies without iſſue. Lit. ſ. 32. 

Or, if they have iſſue, and after the death of one, the iſſue 
dies without iſſue. Lit /. 32. 

So, if a gift be to a huſband and the heirs of his body begotten 
upon A. his wife, and 4. dies without iſſue. Lit. ſ. 33. 

Or, to a huſband with a daughter or couſin in fjrank-marrioge, 
and the wife dies without iſſue 3 the huſband is tenant in tail 


after poſhbility, (Fc. Co. L. 28. b. 
But if there be any poſſibility of iſſue inheritable to the entail, 


the ſurvivor ſhall not be tenant in tail after poſhbility, &c. As, 


if huſband and wife to them and the heirs of their bodies be each 
120 years of age, they are not tenants after poſſibility, Wc. for 
the law does not intend an impollibility of iſſue, G. I. 28. a. 

So donee in tail general can never be tenant in tail after 
poſſibility : ſor there never can be in him an impoſſibility of ifſue 
inheritable to his eſtate. Lit. /. 34. 

Nor, the iſſue of a donee in ſpecial tail. Bid. 

Aud therefore, if a gift be to a huſband and the heirs of his 
body, remainder to him and his wife and the heirs of their bodies, 
tho' the huſband dies without iſſue, the wife ſhall not be tenant 
after poſſibility, &c. for the remainder after the tail general never 
took wffect. Co. I.. 28. 6. 

So no one can become tenant after poſſibility but by the act of 

God: and theretore, if huſband and wife by feoffment take an 
eſtate which is limited to the uſe of them for their lives, and 
afterwards to their firſt iſſue male in tail, and afterwards to the 
heirs of their bodies tho? they have an eſtate in ſpecial tail execu- 
ted, yet if iſſue be born, they become tenants for life only, and 
not tena'its in tail aſter poſlibility, Sc. Co. L. 28. a. 
So, if tenants in ſpccial tail are divorced a winculo, they have 
but an eſtate for life: but neither {hall have the privilege of tenant 
after pollibility, Sc. becauſe the divorce was not by the act of 
God, but ex proviſione hominis, Co. I.. 28. a. 


(C. 2.) In what Reſpects Tenant in Tail after Poſſibility, Ec. 


is regarded only as Tenant for Life, 


Tenant in tail after poſſibility, &c. may make an exchange 
with tenant for hſe : for their eſtates are equal in quantity, tho 
not in quality. C. L. 28. 4. 
| So, 


ESTATES, 


So, if tenant in tail after poſſibility, &c. makes a ſeoſſment, it 
will be a forfeiture. Ca. I. 28. a, Vide Forfeiture, (A. 1.) 

Or, if he otherwiſe aliens in fee. G. L. 28. 5. 

So his eſtate ſhall be merged by a deſcent or conveyance of the 
reverſion, or remainder to him in fee, or in tail : for the fee, or 
the eſtate tail, ſhall be executed. Co. L. 28. 3. 

So, upon his default, there thall be receipt of him in reverſion, 
or remainder. Co. I.. 28. a. 

So, it he cuts down trees, the leſſor ſhall take them, tho? waſte 
does not he againſt him. 4 Co. 53. a. 


(C. 3.) What Privileges he claims above a Tenant for Life. 


But in reſpect of his eſtate, which was originally an eſtate tail, 
tenant after poſſibility, &c. ſhall not be puniſhed for waſte, Co. 
IL. 27. 6. 

Nor compellable to attorn to a grant of the reverſion. Bid. 

Nor ſhall he have aid of him in the reverſion. Lid. 

So a writ of conſimili caſu does not lie upon his alienation 
ner a writ of intruſion after his death. id. 

So in a 'writ of right he may join the m/e in a ſpecial manner, 
Ibid. 

And in a precipe by or againſt him, he ſhall not be named as 
tenant for life. id. 

But an aſſignee of an eſtate after poſſibility, &c. ſhall not have 
any privilege above a tenant for life : for the privity, by the 
aſſignment, is gone; and with it the privileges. Cs. L. 28. 4. 
11 Co. 83. b. 


(D) Tenant by the Curteſy of England. 
(D. i.) Who ſhall be. 


F a man takes a wife ſeiſed in fee, or in tail, by whom he has 

iſſue, he ſhall hold, by the curteiy of England, the lands after 
the death of his wife, for his life, Lit. J. 35. 

So, if the wiſe be ſeiſed of any eſtate which ſuch ifſue might 
inherit, 
| Tho! the wife afterwards dies without iſſue, by which her 
eſtate is determined. R. 8 Co. 34. Paine. 

So, if the wife ever was ſeiſctl, tho? the be afterwards diſſeiſed. 
Co. L. 30. a. 

So, if the wife had only a ſeiſin in law, where a ſeifin in fact 
was not poſlible : as, if an advowlon deſcends to a woman who 


takes huſband, has iſſue, and dies before avoidance, Cz. I. 


29. 1s 
Or a rent deſcends, and ſhe dies before rent incurs. Hd. 
A man thall be tenant by the curtely of lands, or tencments. 


Of rents, advowtons, commons, &. 
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ESTATES. 


The' the rent, common, c. be ſuſpended, when the ſuſpenſion 


is only for years. Co. I.. 29. ö. 


Of an oflice, or dignity. Co. L. 29. a. ö. 

Of e callle, or coput baronie vel comitatus, Co. L. 30. b. 

Of common ſans nombre. Co. L. 30. b. 

So a man ſhall be tenant by the curteſy tho! the eſtate tail, &. 
of which the wife was ſeiſed be determined. Co. L. 30. a. 

[Huſband may be tenant by the curteſy of a truſt, though a 
wife cannot have dower thereof, Chaplin v. Chaplin, H. 1733. 
3 P. I. 229.) 

[If a woman ſeiſed in fee mortgages, marries, has iſſue, and 
dies without redeeming, the huſband is tenant by the curteſy of 
the mortgaged premiſſes, for the land in equity is conſidered only 
as a pledge for the money, and does not alter the mortgagor's 
poſſe ſſion. Cofborne v. Scarfe, H. 1737. 1 Athyns 603.] 

[If by articles previous to marriage a woman grants to her in- 
tended huſband during her life, the intereſt of her money, and 
the rents of her eſtates, to maintain the houſe, Sc. this does not 
abridge his legal rights, but he ſhall have the curteſy in her real 
eſtate at the marriage, and in what came to her afterwards, 
Steadman v. Palling, H. 1746. 3 Atkyns 423.] 

[If lands on which leaſes for years are exiſting, and a rent 
incurred, deſcend to a wife as tenant in tail, and ſhe ſurvives three 
months after rent- day incurred, but makes no entry, nor is any 
rent paid during her liſe, yet this is ſuch a poſſeſſion of the wife 
as will make the huſband tenant by the curteſy. De Gray v. Ri- 
chardſon, P. 1747. 3 Atiyns 469.] 

A huſband ſhall be tenant by the curteſy of money to be conſi- 
dered as land. Cunningham v. A Tocdy. MM. 1748. 1 Vezey 174] 

And if a huſband has iſſue by his wife, it is ſufhcient to make 
him tenant by the curteſy, tho? the iſſue dies immediately: for if 
it be born alive it is ſufhcient, Co. 25 29. 6. 

Tho' it was never heard to cry: for crying is but evidence of 
the life. Co. L. 29. b. | 

Tho? the iſſue be born and dies before the eſtate deſcends to the 
wife. Co. I. 29. (. 8 G. 35. ö. Bro, tenant per Curteſy 12. 

So, by the cuſtom of gavelkind, a man ſhall be tenant by the 
curteſy without having iſſue, Cv. L. 30. a. : 

[Huſband leaving his wife, and living with another woman, 
does not forfeit his tenancy by the curteſy. Sidney v. Sidney, p. 
1734. 3 P V. 269.] OM 

And by having iſſue, the huſband, in the life of his wife, ſhall 
do homage alone. Co. L. 30. a. 

And an avowry ſhall be made upon the huſband alone. Co. L. 

Os a. 

If the huſband after iſſue makes a feoffment, the feoffee ſhall 
hold during the life of the huſband : for his feoffment was not a 
forfeiture. Co. L. 30. a. 

But by the feoffment his title to be tenant by the curteſy was 


extinguiſhed: and therefore, if the feoffment was upon condition, 
and 


ESTATES. 


and he enters for the condition broken; he ſhall not afterwards be 
tenant by the curteſy. G. L. 30. b. 

80, if he levies a fine, which is reverſed after the death of his 
wife; his title to be tenant by the curteſy ſhall be extinct. Semb, 
5 Mod. 67. ] 

Otherwiſe if the fine be reverſed by error in the life of his wife : 
for he has afterwards a new title, 5 Mod. 67, 


(D. 2.) Who not. 


But a man ſhall not be tenant by the curteſy, where the wife is 
not ſeiſed of ſuch eſtate as that the iſſue which her huſband has by 
her may, by poſſibility, inherit the fame eſtate, 

As, if a woman has an eſtate to her and the heirs male of her 
body, and ſhe has iſſue a daughter; her huſband ſhall not be tenant 
by the curteſy. G. L. 29. 5. 

If a woman tenant in tail makes a diſcontinuance, and takes back 
an eſtate in fee, and then takes huſband, has iſſue, and dies; the 
iſſue, by a formeden, may recover the eſtate tail in the life of its 
father: for the was not ſeiſed of the tail during the coverture. 
Co. L. 29. b. | 

If an eſtate be given to two women and the heirs of their bodies, 

and one of them takes huſband, and has iſſue. Cont. Cv. L. 30. a. 
Acc. 2 Rol. go. I. 50. Semb. acc. Co. L. 183. Eg. Ca. 150. 
So he ſhall not be tenant by the curteſy of a ſeifin in law, where 
by poſſibility ſhe might have obtained an actual ſeiſin: as, if lands 
deſcend to a woman who takes huſband, has iflue, and dies before 
entry. G. L. 29. a. 

So he ſhall not be tenant by the curteſy of a bare right or title. 
Bid. 

Nor, of a reverſion, or remainder, expectant upon an eſtate of 
frechold. Mid. | 
4 Nor, of a ſeigniory, rent, or common, &c. ſuſpended for life. 

2. L. 29.6. 

So, if a eſtate of the wife determines with her life by expreſs 
limitation or condition, tho* the wite had a fee by a ſubſequent 
remainder, or by deſcent, the huſband ſhall not be tenant by the 
curteſy : as if an eſtate be limited to the wife for life, afterwards 
to the firſt, ſecond, and other ſons in tail, remainder to the right 
heirs of the body of the wife, remainder to her in fee : her huſband 
ſhall not have it by the curteſy. Eg. Ca. 150. 

[If a man by will directs truſtees to convey a fourth part of his 
freehold lands to the uſe of his daughter P. for her natural life, ſo 
as ſhe alone ſhall take the rents, and her huſband not to intermeddle 
therewith, and aſter her death for the heirs of her body in fee ; 
her huſband is not tenant by the curteſy, it being only an execu- 
tory truſt, and ſhe taking only an eſtate for life. Roberts v. Dix- 
well, M. 1738. 1 Atkyns 607.] 

[If land is deviſed to A. and her heirs, and if ſhe die before her 
huſband, he to have 20 J. per annum for life, the remainder to go 
to her children, the huſband is not tenant by the curteſy. Sumner 
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ESTATES. 


[IF a man gives his real eſtate to truſtees, to permit his daughter 
to take the profits, and to diſpoſe, &c. for her ſeparate uſe, not. 
withſtanding her coverture, her huſband is not tenant by the curte- 
ſy. Hearle v. Greenbank, p. 1749. 3 Atkyns 695. 1 Vezey 298.) 

Or, if a deviſe be to a woman for life, with a contingent 
remainder to her iſſue, by which the fee deſcends in the mean time 
to the woman, being heir to the teſtator; her huſband ſhall not be 


4-24 Part of tenant by the curteſy. R. Eg. Ca. 150. 
> Med. Ca. 


So he ſhall not be tenant by the curteſy, if he has not iſſue born 
alive. 
If the iſſue be ript out of the belly of its mother, tho! it be alive. 
Co. L. 29. be 

If the iſſue be a monſter which has not human form. Bid. 

So, if after ifſue he be attainted for felony, and pardoned ; he 
ſhall not be tenant by the curteſy, if he has not iſſue after the par- 
don, Per Keble, 13 H. 7. 17. a. 


Tenant in Dower. 
Who ſhall be, and who not, Vide in Deer, (A. 1, 2, &c.) 


(E) Tenant fo? Life. 
(E. 1.) Who thall be. 


EN ANT for term of life ſhall be, when lands are demiſed ta 
a man for his life. Lit. /. 56. 

Or, for the life of another. Hid. 

Or, for the life of himſelf and ſeveral others. Co. L. 41. 5. 
Ao. 8. 
So, if tenant for life, by curteſy, or in dower, grants his or her 
eſtate over, the grantee ſhall be tenant per auter vie. G. I.. 41. b. 

So, if lands are demiſed or granted to a man, generally, and 
livery made upon it. Cs. L. 42. a. 

And ſuch demite or grant to another, generally, by tenant in 
fec, ſhall be an eſtate to the leſſee for his own life. Lid. 

By tenant in tail, it ſhall be for the life of the leſſor: for that is 
all which he can lawfully grant. Jbid, | 

50 a demiſe to another tor a time indeterminate, paſſes for life, 
If livery be made; or of things which lie in grant, without livery ; 
as, a leaſe to a man guamdz fe bene gefſerit, Bid. 

To a woman durante vidiitate; or, dum fola. Ibid, 

To huſband and wife, during coverture, bid, 

To A. as long as he inhabits. Lid. 

Or, pays ſuch rent. Lid. 

Or, till he be preferred to ſuch a benefice. Eid. 

Or, till out of the profits Le has paid 100 J. or other ſum. Hid. 

Or, during his exile, if he be abſent from his country; tho? not 
by edict, but voluntarily. K. 1 Vent. 326. a 


So, 


ESTATES. 


80, if the king grants office at will, and a rent for it for his life ; 
he has an eſtate for life in the rent, tho' it determines with the 
ofhce, Co. L. 42. a. 


(E. 2.) What Intereſt he has. 


"Tenant for life has a frechold, as well as tenant in fee, or tail. 
Co. L. 43. b. 

So his life is greater than another's life: and therefore, if he 
leaſes to him in remainder or reverſion for his life; he ſhall have it 
after the death of the leflee : for it was not a ſurrender. Co. L. 

2. a. 
g So, if tenant for life takes huſband, and they leaſe to him in 
reverſion or remainder for the life of the huſband, id. 

And upon ſuch leaſe a rent may be reſerved. Mid. 

So, if tenant for life and he in reverſion join in a leaſe for life, 
they may join in waſte, and he for life thall have /cum voſtatum, 
and he in reverſion, damages. id. 

So, joint-tenants the one for life, the other in fee. Bid. 

So, if A. recovers dower againſt tenant for life, he ſhall haye the 
land after the death of 4. Jbid. 


(E. z.) What Privileges he ſhall have. 


Tenant for life, or for years, ſhall have houſe-bote, plough- 
bote, hay-bote z viz. efloveria edificandi, ardendi, et claudendi. G. 
L. 41. be 

And theſe reaſonable gfovers he ſhall have upon the land demiſ- 
ed, without aſſignment ; if he be not reſtrained, bid. 

So, if the leſſor covenants that he ſhall take e/overs in a wood 
not demiſed ; he ſhall take in both. X. Dal. 4 Mo. 7. 

If he demiſes a manor, (except Þrith-cls/e,) and covenants that 
he ſhall take them ſuper præmiſſa; he ſhall not take them in Fil- 
cloſe. R. 1 Leo. 117. 

Otherwiſe, if the demiſe was (except the trees) and a covenant 
fo; he ſhall take the trees excepted for efloverr, R. 1 Leo. 117. 

Or, if it be averred, that there are no e//overs but in the land 
excepted. R. Cro, Al. 125. 

If a grant be to a leſſee to take 2fovers from time to time in a cloſe 
not demiſed, without ſaying, for what time; he ſhall take them 
during the term. X. As. 7. 
| 98 the leſſee cannot take ſire- bote except of underwood. 3 Les. 
10. 

Or, if fire-bote be expreſsly granted, and there be not ſufficient 
underwood ; he may take it of the greet trees. 16:4. 

Eſiovert may be claimed i» alieno ſolo by grant, or by preſcription. 

If a grant be to a lefſte to take egfovers, he ſhall have them dur- 
ing his term, and his executor after him. R. Dal. 4. 

If there be no timber for repairs, it ſhall be found by the leſſor, 
if there be no default in the leſſce. Per 2 J. Dal. . 

But 
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But a grant of e/-vers to A. gives him a right only for his life, 
Tho' the grant be to A. pro eaſtaments ipfrus & heredum, and 
purſuant to a covenant to convey to him and his heirs. &. 


I Lea. 2. 


(F) Occupaut. 
F. 1.) Who ſhall be. 


IF tenant pur auter vie of lands or tenements dies before the 
ceſtuy que vie, he who firſt enters and takes poſſeſſion of the land, 
ſhall have it during the life of the ce/tuy que vie, as occupant. G. 
boo 41. b. | 
And therefore, if any enters to the uſe of another; he who enters 
ſhall be occupant, R. 2 Rel. 5 1. J. 35. 
If tenant pur auter wie leaſes for years, and dies before the cu 
que vie; the leſſee ſhall be occupant, and his leaſe ſhall be extinct, 
2. Dy. 328. 5. R. 2 Rl. 151. 1. 22, 2 Bul. 11. 
If ſuch leſſee leaſes to B. at will, B. being in poſſeſſion ſhall be 
occupant. R. 2 Cre. 554, K 2 Rel. 151.1 30. 2 Bul. 11. 
Tho? B. claims nothing but as tenant at will, R. 2 Bul. 11. 


2 Rol. 151.1. 30. 2 Oro. 554. 
If tenant pur auter vie leaſes to a feme covert at will, her huſband 


ſhall be occupant. Per T wiſden, 1 Sid. 347. | 

If leſſee at will cuts down trees, which is a determination of the 
will, yet he ſhall c occupant. Per Tw:/der, 1 Sid. 347. 

90, if tenant pur auter vie was diſſeiſed, and dies, the diſſeiſor 
ſhall be occupant. Per Croke, 2 Bul. 12 D. Cont. 2 Leo. 121. 

If tenant for lite levies a inc to the uſe of himſelf and A. and if 
A. dies in the life of tenant for life, to B; A. dies in the life-time 
of tenant for life; by equity it goes to B. 2 Go. 201. 

But he, who claims to be occupant, if he docs not take actual 
poſſeſſion, ſhall not be occupant. Yau. 188. 1 Sid. 347. 3 Leo. 36. 

So, if a man goes croſs the land, without other intent, he thall 
not be occupant. D. Cart. 61. 

If at the death of tenant pur auter vie, his wife and ſon be upon 
the tenements, they ſhall not be occupants without more, for the 
incertainty. D. Cart. 61. 

So, if a man makes a leaſe in truſt for himſelf for life, and 
afterwards for his wife, and enters, and dies; the leſſee ſhall not 
be occupant. Vide 1 Sid. 347. 

So, if tenant pur auter vie makes a leaſe upon the ſame truſt ; 
the leſſee ſhall not be occupant, but the wife, if the enters. R. per 
3 J. Bridgman cont. and affirmed in error. Cart, 57. 1 Sid. 347. 
1 Lev. 202, | 
So, if a leaſe be to A. and his heirs pur auter vie, and A. dies 
his heir ſhall be ſpecial occupant. Co. L. 41. . 2 Rl. 150. J. 
15. 151. J. 40, 50. D. 10 Co. 98. 2. | 

So, if tenant pur auter vie grants a leaſe to commence after his 
death; the leſſee may enter and have it during his term, tho” a 


ſtranger ſirſt entered. Per. 2 J. Co. El. 182. Agreed 1 Leu. 12 
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An eſtate pur auter vie may be limited to A. in tail, remain- 

er to B; for this is only a deſcription who ſhall take as ſpecial 
occupants during the life of ceſtuy que vie. Low v. Burron, P. 17 34. 
32. . 262.] 

[But this does not make an eſtate tail in A. for all eſtates tail are 
of inheritance, to which dower is incident, and within the ſtatute 
de Denis; and this is neither, but a deſcendible freehold only. 13;4.] 

[If an eſtate pur avter vie is limited to A. and the heirs of his 
body, remainder to B. A. by leaſe, or leaſe and re-leafe, may 
bar the heirs of his body, but not B. Bid. Nor by any act. 
 Semb. per Talbot C. Bid. | 

But if an eſtate pur auter vie is deviſed to A. for life, remainder 
to her huſband for life, remainder to their firſt and other ſons in 
tail male, remainder to their daughters in tail, remainder to the 
right heirs of A. and the leaſe is renewed according to theſe limi- 
tations z chancery on a bill by the eldeſt ſon, having a ſon a minor, 
will decree the leafe to be renewed to the uſe of A. for life, remain- 
der to the plaintiff and his heirs : (a fine ſur conceſſerunt being firſt 
levied.) D. Grafton v. Hanmer, 1722. 3 P. V. 266.] 
lf A. ſeiſed of a leaſe to him and his heirs for three lives, by 
ſettlement before marriage limits it to himſelf for life, and to his 
firſt and every other ſon in tail male, a perſon may take ſuch eſtate 
ſo granted in fee, determinable on three lives by way of remainder, 
as a ſpecial occupant. Norton v. Frecker, H. 1737. 1 Atkyns 524.] 

But if a leaſe be to A. his executors or aſſigns, pur auter vie; 
his executor ſhall not have it as ſpecial occupant : for an occupant 
has the freehold, which an executor cannot take. Dy. 328. b. R. 
2 Rol. 15 2. . 5. Tel. g. 

Nor his adminiſtrator: for he is not an aſſignee to ſuch intent. 
R. Cro. El. got. Mo. 664. R. Tel. g. 

Nor ſhall he be ſubject to payment of debts. 1 Ver. 234. 

Yet by the ff. 29 Car. 2. 3. If tenant pur auter vie does not 
deviſe his eſtate, and there be not a ſpecial occupant, it ſhall go 
to the executors or adminiſtrators of the grantee, and be aſſets in 
their hands. 

And this ought to be underſtood, for want of afſets : for the 
executor ſhall not have it if he does not prove ſuch want. X. 
1. Ver, 234. for in it's nature it is an inheritable eſtate and goes to 
the heir. Semb. 2 Ver. 320. 

[By fat. 14 G. 2. c. 20. ff. 9. Surplus of eſtates pur autre 
vie, if no ſpecial occupant, and not deviſed, ſhall go and be 
diſtributed as the perſonal eſtate of teſtator or inteſtate. ] 

And he who enters ſhall be occupant ; but guead creditors he is 


executor de ſon tort, Carth. 166. 


(F. 2.) Of what Things. 


Occupancy ought to be of things of which there may be an 
actual poſſeſſion: as, of land, or fea. Yau. 188, 

But there cannot be an occup int of a rent. Co. L. 41. 6. 
Cro. El. 721, gol. R. Mo, 664. 2 Rob. 150. J. 48. 


Nor, 
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Nor, of a thing, exiſting ſolely by creation of law : as, of an 
advowſon, common, fair, title, dignity, Sc. Yau. 190, 194. 

Nor, of tithes, Oc. Van. 201. | 

Nor, of an uſe before the /,. 27 H. 8. 10. 2 Cre. 201. 

And things, of which there cannot be an occupant, determine 
by the death of tenant for life. Yau. 201. | | 

And if there be a remainder limited upon his eſtate, it com- 
mences immediately. Per Peph. Mo. 664. 

So there cannot be an occupant againſt the king. Co. L. 41. b. 
Sav. 62. 

Yet an occupant may take a common, advowſon, Sc. as 
appendant to land which he occupies. Yau. 190, 196. 

So, if a leaſe be of land and tithes rendring rent, the occupant 
of the land ſhall have the tithes : for the rent is increaſed in 
reſpect of it, tho? it wholly iſſues out of the land. Per Vaughan; 
but judgment was againſt him. Vau. 202. 

An occupant in the nature of the thing has but a bare poſſeſſion, 
which he may take, or leave, at his pleaſure. Jau. 189. 

And therefore, he cannot be ſubject to a tenure, condition, &c, 
Vau. 189. 

But civil conſtitutions may ſubject him : and therefore, by the 
common law, the freehold is caſt upon the occupant. Jun. 191, 
195. 

950 an occupant ſhall be ſubject to a rent reſerved upon the 
leaſe pur auter vie. Jau. 190. Co. L. 41. b. 

So, if tenant pur auter vie leaſes for years to one, who leaſes 
at will ; tho' the leſſce at will be occupant, yet the leaſe for years 
is not extinct. R. 2 Bul. 12. 2 Rel. 151.1. 30. 2 Cro. 5 54. 

Or, if a remainder was upon a leaſe for years, or the leaſe was 
of covin, Sc. it ſhall not be extinct. 

So an occupant ſhall be ſubject to waſte. Co. L. 41. E. 
Vau. 190. 

So, to a forfeiture, condition, &c. Jau. 190. 


(G) Tenant fo? Pears. 
(G. 1.) By what words a Leaſe ſhall be, 


ENANT for term of years ſhall be, where a man lets 
lands to another for a term of certain years. Lit. . 58. 
The uſual words to make a leaſe are, demiſe, grant, to farm 
let, Ce. Co. L. 45. 5. a 
So any words, which amount to a grant, are ſufficient for a 
leaſe.: G. L. 48. be | 
As, it a man covenants, grants, and agrees, that B. fhall have 
fuch land for fo many years, and B. covenants to Fay the rent; it is 
a good Jeaſe for years, R. Ac. 861. Hob. 35. Win. Ent. 119, 
R. 2 Co. 92. R. 1 Rel. 847. J. 40. X. Cro. Car. 207. 
Jen. 231 | 
So, if he covenants, that the covenantee fhall enjoy ſuch land for 
ſuch a time, reridring rent. R. 1 IL.es. 136. 
2 So, 
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So, articles, which ſay, it is agreed that A. ſhall leaſe to B. 
fer ſeven years, provided that B. ſhall render rent amounting bo the 
preſent leaſe 3 tho? it be covenanted to make a leaſe according to 
the agreement. R. 1 Rol. 847. J. 50. Cro. El. 485. 

So, if a man ſays, v ſhall have a leaſe of land in D. fir 21 years 
at 101. per annum, make a leaſe in writing, and I will ſeal it; it 
will be a leaſe by pares/, tho not in writing. Cre. El. 33. 
Als. 8. 

[Parol leaſe 40 commence at a future day is good, ſo it is not to 
hold for more than three years from the mating. Ryley v. Hicks, 
M. 11 C. Str. 651.] 

[A demiſe from Michaelmas for a year, and fo from year to 


year, is a leaſe for every particular year, and good for every year 


jeſſee enters into. Combes v. Cole, T. 9 G. 2. B. R. H. 30;.] 

[If tenant for years agrees with leſſor that he ſhall have the 
premiſſes for the remainder of the term, paying the rent reſerved 
on the original leaſe ; it is a leaſe, and not an aſſignment, tho' he 
has po with the whole term. Poultney v. Holmes, II. 7 G. 
Str. 405. 

But 3 that a flranger ſhall enjoy ſuch land for ſo many 
years at ſuch a rent, does not amount to a leaſe, but a covenant. 
1 Leo. 136. 

So a covenant, that he Hall permit the cavenantee himſelf to hold 
the land for ſo many years, does not amount to a leaſe: for it 
ſounds only in covenant. K. 1 Rel. 848. J. 5. 

So, an article, that he is content A. fhall have a leaſe for fix years, 
that the rent ſhall be 10 l. &c. for it appears to be only inſtructions 
for a leaſe. R. 1 Rol. 848. J. 10. 

So a defeazance of a recognizance, that A. ſhall convey an 
advow/m t B. and that B. hall always quietly enjoy it, does not 
amount to a preſent leaſe. R. G. Ent. 85. a. 

So a covenant 7 levy a fine, upon condition, that if A. Hall pay 
160 J. within 13 years to B. it ſhall be to the uſe of A; and in the 
mean time to the uſe of B. and that B. fhall enjoy it fir 13 wears, 
does not amount to a leaſe to B. iſ the fine be not levied. X. 2 


Cro. 172. 1 Rial. 847. U. 


(G. 2.) By what Perſons. 


Tenant in fee ſimple may make leaſes, without limitation, or 
reſtraint. 
So tenant in tail may make a leaſe for his own life. 

And now, by the /. 32 H. 8. 28. he may make leaſes for 
three lives, or 21 years. ide ante, (B. 32.)—Popl, (G. 4. F.) 
50, by the ſame ft, huſband and wife may make leaſes for three 

tives, or 21 years, &c. Vide Baren and Feme, (G. 3.) 

(Maſter of the Rolls may make leaſes in truſt for lumſclf. 
"itfon v. Sexvell, MA. 7 G. 3. 4 B. M. 1975.] | 
[If tenant for life makes leaſe for years, and leſces, thinking 
he had power, lay out great ſums, and reverſioner lets them go 
on without gieing them notice, à court of equity will decree the 
remainder 
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remainder of the term, after the death of tenant for life, to the 
leſſees. Anon. in Sc. M. 1719. Bunb. 53.] 


So, by the common law, ſpiritual or eccleſiaſtical corporations 
might make leaſes for lives, or years, without limitation, or 


reſtraint, concurrentibus iis que in jure reguiruntur. Co, L. 44. a. 
2 Iiſt. 457- 

So, a maſter and fellows of a college, hoſpital, &c. Co. IL. 
44. as 


An archbiſhop, or biſhop, might make a leaſe, with the con- 
firmation of the dean and chapter. Co. L. 44. 4. 10 Co. Go. a. 
2 Lev. 137. 

i So a dean and chapter, by common conſent under their common 
eal. 

So a prebendary, with the aſſent of biſhop, dean, and chapter, 
Ss 368, | : 

And the biſhop, and dean and chapter may confirm, by ſeveral 
deeds, R. 1 And. 47. 

So, a parſon, or vicar of a church, with the conſent of patron 
and ordinary. Co. L. 44. a. 2 Lev. 61. 

Tho' the leaſe was to commence after his death, it would be 
good againſt the ſucceſſor. Dy. 69. a. Heb. 7. 

So a leaſe by a parſon, or vicar before the /. 13 El. 10. was 
good, being confirmed ; tho' the confirmation was after the 
ſtatute. R. Cro. El. 18. Vide paſt, (G. 5.) 

But a leaſe by an eccleſiaſticai perſon, before he was intitled to 


| poſſeſſion, was void: as, if the king appropriated a church, in the 


life of the incumbent, to a biſhop, &c. and the biſhop made a 
leaſe for 40 years to commence after the death of the incumbent ; 
it would be void : for he had nothing in the life-time of the 


' Incumbent. R. Dy. 244. 


So a leaſe by a parſon, provoſt, Wc. not confirmed, was void 
by his death. Dy. 239. b. 2 H. 4, 5. a. 

Or, confirmed by patron and ordinary, but not by the grantee 
of the next avoidance. For. 454. 

And tho” the grantee preſents, and his preſentee does not avoid 
the leaſe ; the patron in fee may afterwards avoid it, tho' he 


confirmed it : for being once void, it ſhall not afterwards be good. 
R. Fon. 454. 


So, by the ff. 32 H. 8. 28. All leaſes of any hereditaments 


o 2 32 by indenture under ſeal, ſor term of years, or life, by any perſon 


having an eſtate of inheritance in right of their churches, ſhall be 


ſeiſed in fee. 

Provided, not to extend to leaſes of lands in farm by virtue of 
any old leaſe, unleſs ſuch old leaſe be expired, ſurrendred, or 
ended within one year after making of a new leaſe; nor to a grant 


of any reverſion of lands, Sc. nor to a leaſe of lands not moſt 


commonly letten by the ſpace of 20 years before; nor to a leaſe 


without impeachment of wafte ; nor to a leaſe above 21 ay 
3 
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three lives from the day of the making; and that on ſuch leaſe 
be reſerved the moſt accuitomable rent paid for the ſame within 
20 years next before. 

Provided, not to give power to any parſon, or vicar, to leaſe 
lands, &. of their churches, otherwiſe than before. 

By the ft. 1 El. 19. all eſtates made by any archbiſhop, or 
biſhop, (to any bur the queen, and by the Fa I Fac. 3. eſtates 
to the crown, ) and by the „f. 13 El. 10. eſtates, leaſes, &c. by 
the maſter and fellows of any college, dean and chapter, maſter 
or guardian of an hoſpital, parſon, vicar, or any having any 
ſpiritual or eccleſiaſtical living, of any lands belonging to their 
college, church, Sc. ſhall be void, other than leaſes for 21 years 
or three lives from the time ſuch leaſes ſhall be made, whereon 
the accuſtomed yearly rent ſhall be reſerved payable quring the 
ſaid term. : 

Provided, not to make good any leaſe, or grant, by any college 
or collegiate church, for more years than warranted by their 
private ſtatutes. 

Provided, not to extend to any leaſe or ſurrender of a former 
leaſe, or by force of a covenant in a former leaſe then continuing; 
ſo that the new leaſe do not contain more years nor leſs rent than 
the former. ; 5 

And by the ,. 14 El. 11. the ff. 13 El. 10. does not extend 
to leaſes of houſes in any city, borough, town- corporate or market- 
town, or the ſuburbs thereof, made as by the law beſore, and the 
private ſtatutes of any college, Cc. they might have been made; 
ſo as ſuch houſes be not the capital or dwelling houſe, and have 
not above 10 acres of land; and ſo as the leaſe be not made in 
reverſion, and reſerve the accultomed yearly rent, and charge the 
lelſee with reparation, and be not made longer than for 40 

ears. 

Nor to alienations, when before, with, or preſently after, 
aTurance be made to ſuch colleges and their ſucceſſors, c. in 
fee abſolutely of lands, &'c. of as good value, and as great yearly 
rent. 

So, by the ft. 18 El. 11. the leaſes upon the . 13 El. 10. 
{hall be void, if leaſes of lands, &c. whereof any former leaſe is 
in being, not to be ſurrendred or ended in three years next after 
making ſuch new leaſe. 

So, by the /. 18 El. 11. bonds, covenants, Sc. to make or 
renew leaſes contrary to this act, and the . 13 El. 10. are void. 

By the ,. 13 El. 20. noleaſe of any benefice, or eccleſiaſtical 
promotion with cure, ſhall be good, longer than the leſſor is 
reſident, ſerving the cure, without abience above 80 days in one 

car. 

e Provided, that a parſon, having two benefices, may demiſe that 
on which he is not reſident to his curate who ſhall ſerve the cure ; 
but ſuch leaſe ſhall endure no longer than the curate's rclidence, 
without abſence above 40 days in any one year, 
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And by the . 14 El. 11. leaſes by curates ſhall be of no 
better force, than if made by him for whom he ſerves the cure. 

And therefore now, all perſons ſeiſed in right of their church 
are enabled to make leaſes for three lives, or 21 years, obſerving 
the directions of the ,. 32 H. 8. and the reſtrictions of 1 & 13 
El. CG. L. 44. a. 

So, a biſhop ſeiſed in right of his biſhoprick. G. L. 44 5. 

A dean, archdeacon, or prebendary, c. ſeiſed of ſole poſſeſſions 
in right of his deanery, c. for they are ſeiſed jure eccleſie, Co, 
T. 44. b. R. Ov. El. 350. 4 Liao. 51. | 

So, a chancellor of a church, treaſurer, præcentor. R. 
1 Lev. 112. | 

But a parſon, or vicar, are not enabled by the ,. 32 H. 8. Yet 
they are reſtrained by the . 13 El. 10. to make leaſes above 
three lives, or 21 years. Cz. L. 44. 6b. 


(G. 5.) By the ff, 32 H. 8. 28. perſons ſeiſed of an eſtate of inherit- 
What leaſes ance in right of their churches, may leaſe all manors, lands, 
ey tenements, or other hereditaments, whereof they are ſo ſeiſed. 
Natures, And this extends to all perſons ſeiſed in fee in right of their 
and what church: as, to a chancellor of a cathedral church. R. 1 Lev. 112. 


_ Barr, To a prebendary, treaſurer, Cc. 1 Lev. 112. R. Oo. El. 350, 


and Feme, 4 Leo. 51. 
= th K.) A dean, archdeacon, and all others ſeifed in right of the church, 
. 26.) except a parſon, and vicar. £ 
But a leaſe, grant, eſtate, c. is void by the /. 1 El. 19. and 
13 El. 10. made of any manors, lands, &c, or other heredita- 
ments, being parcel of the poſſeſſions of ſuch biſhoprick, college, 
Sc. (or belonging to the ſame, by the /. 1 El.) 
And theſe words ſhall be underſtood of poſſeſſions, Qc. con- 
cerning the biſhoprick. 10 Co. 61. a. 
And therefore, if a biſhop grants a rent-charge, it does not 
bind his ſucceſſor. 5 G. 15. a. 
Or, grants an annuity z tho” it is perſonal : for it is a charge 
in reſpect of the biſhoprick, and his ſucceſſor would be charged. 
5 Co. 14. 6. R. 10 Co. 61. 6. Bridg. 31. 
Or, ſuffers a recovery againſt him in a writ of annuity, by 
verdict or confeſſion. 10 Co. 61. a. 
Or, makes any charge or incumbrance. 10 C. 60. 6. 
Or, makes a confirmation of a leaſe by his leſſee. 5 Cs. 15. a. 
So, if he grants the next avoidance. R. 10 C. 60. ö. Cre. 
Car. 259. R. Cro. El. 440. 5 Co. 15. 4. 1 And. 244. 
Or, makes a diſpoſition of any thing in his power, except by 
leaſe for lives, or years, not reſtrained. 10 Ca. 60. b. 
Or, permits an uſurpation upon a church which belongs to 
him. K. Jan. 46. | | 
So, if he grants new offices, which are not of neceſſity, Cc. 
R. 1 Avid. 244. | 
Or, an antient office with a new fee, R. per 3 J. Cre 


Car. 49. 
| Or, 
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Or, an antient fee, una cum 3 J. per annum : for the grant is 
intire; and therefore, being with a new fee, it is void. Dub. 
Cro. Car. 48. Semb. that it is void only for the new fee. Bridg. 32. 
Ley 71. Vide infra. 

So, if he grants an antient office to two, where it was uſually 
granted only to one. R. 10 Co. 61. R. Cro. Car. 259. R. 

„n. 264. f 
705 grants in reverſion, an office granted only in poſſeſſion. 
R. 10 Co. 61. R. Ov. Car. 259. K. Fon. 264. 

[Biſhops may grant ancient offices, with the ancient fees, in the 
ſame manner as they have been gſually granted before 1 EI. 19. 
and the utility of ſuch office is immaterial. Trelawney v. Bp. of 
Wincheflter, H. 30 G. 2. 1 B. M. 219.] | 

So, if the grant be of things in grant, out of which a rent 
cannot be reſerved : as, of an advowſon, fair, franchiſes, &c. 
Co. L. 44. b. 10 Co. 60.b. R. 5 G. 3. D. Bridg. 30. 

(By f. 5 G. 3. c. 17. leaſes by eccleſiaſtical perſons, of tithes 
and other incorporeal hereditaments only, which lie in grant, and 
not in livery, for three lives or 21 years, are declared good. ] 

[But none ſhall grant longer leaſe than their local ſtatutes 


allow. "SY | 
[Action of debt may be brought for rent 28 days in arrear, on 


ſuch leaſe. ] 

Yet a grant of offices of neceſſity, confirmed by the dean and 
chapter, &c. is not reſtrained by the ff. 1 El. or 13 El. if it be 
with the antient fee : becauſe there is no diminution of the 
revenue; and it is therefore good agairtit the ſucceſſor. R. 10 
Co. 61. 

So a grant of a new office of neceſlity, with a reaſonable fee, 
being confirmed by the dean and chapter, is not reſtrained ; and 
the reaſonableneſs of the fee ſhall be adjudged by the court : as, 
the oihce of keeper of his houſe and gardens, with a fee of 3 /. 
R. Cro. Car. 48. 10 G. 61. b. Bridg. 31. 

The office of parker, and ſteward, R. Cro. Car. 48. Bridg. 
29. Ley. 71. 

The office of commiſſiary, or official, R. Jen. 264. Cre. 
Car. 258. ; 

So a grant of the office of regiſter by the biſhop of Briſfel, &c. 
newly founded, as well as by an antient biſhoprick, it it was 
uſually granted before the /. 13 El. 10. R. 2 Lev. 137. 

So, a grant of an antient office with an antient fee, if by 
another grant a new fee be alſo added, it is void only as to the 
new fee. Vide ſupra. 

So a grant in reverſion is good, where antient grants have been 
in reverſion, Cro. Car. 259. | | 

Or a grant to two, where antient grants were ſo ; tho” they 
were not of late time. 4 Med. 17. 

And uſage ſince the ſtatute is evidence of antient uſage at the 
time of the ſtatute, R. 4 Mod. 17. | : 

So, a confirmation of a leaſe after 13 El. if the leaſe was made 


before the //. 13 El. 10. 5 Co. 15. Vide ante, (G. 3.) 
E 2 | 
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So a leaſe by a biſhop, as truſtee for a charity, is good againſt 
his ſucceſſor ; tho it be not conformable to the ſtatute.» Duke 
139. | 
A leaſe within this ſtatute ought to be by indenture ; and not 
by deed poll, or parol. Co. L. 44. a. 

So it ought to commence from the making. Co. EI. 44. 4. 
Mo. 253. Vide poſt, (G. 8, 9.) 

Or, from the day of the making. Vide the ft. 13 El. 10. G. 
L. 44. a. Cont. Co. L. 45. a. 

Or, a datu ; for that ſhall be conſtrued to be from the delivery, 
ut res magis valeat, R. per 3 J. Treby cont. 3 Lev. 439. Sem, 
Mo. 107. 


And therefore, to commence at a future day, is void. 1 Les. 36. 


3 Leo. 131. . 
So it ought not to exceed three lives, or 21 years. C. I. 
44» b. : : 


And therefore, if it be for four lives, it ſhall be void ; tho' 
one of them dies in the life of the leſſor. 10 Cs. 62. | 

So, if it be for three lives and 21 years alſo, both together; 
for the ſtatute ſpeaks in the disjunctive. G. L. 44. b, X. 
5 Co. 2. Mo. 253. R. Cro. El. 141. | 

But a leaſe for three lives, tho' the lefſee is not one of them, 
ſhall be good. R. 6 Co. 37. 6. 2 Cre. 76. 

So a leaſe for one, or two lives, or for leſs than 21 years, 
Co. L. 44. 3. R. 1 L.. 306. 

Or, for 10 years, and afterwards for 11 years. 1 Les. 148. 

Or, for 20 years from Michaelmas next. 1 Leo. 148. 

SO a leaſe for 20 years, and another for 20 years after the end 
of the former, is good within the /. 14 El, Poph. 9. Cont, Sem. 
3 Keb. 196. 

So it ſhall not be, without impeachment of waſte. Co. I. 
44. b. | | 

And therefore, a leaſe to one for life, remainder to another for 
life, is not good: becauſe waite cannot be puniſhed, Co. L. 44-6. 
Ab. 387. 

So a concurrent leaſe for life ſhal! be void, tho? it be confirmed 
by the dean and chapter, Sg. for the former would be diſpunilh- 
able ſor waſte. Ce. L. 45. a. 

But a leaſe for three lives is good: for the occupant ſhall be 
puniſhable for waſte. Co. I.. 44. b. | 

So it ought to be of lands moſt uſually demiſed, or occupied 
by the farmers of it, for 20 years next before. G. L. 44. 6. 

And the demiſe oucht to be by Lim who has the inheritance : 
for a demiſe by tenant by the curteſy, or in dower, or guardian 
in chivalry, Wc. is not ſulkcient. Co. L. 44. be 

But it 1s ſufficient, if the land has been uſually demiſed, a 
occupied by farmers within 20 ycars, in the disjunctive: and 
therefore, if land antiently demiſed, be purchaſed by a bithop, 
and manured 15 years in his hands, it may be afterwards de- 
miſed. R. per 2 J. 1 Sid. 316, 410. 1 Lev. 213. but 2 7. 
cont. there. Ray. 165. 


C 
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So a demiſe by will, or a grant by copy, is ſuſſiciench- if it be 
for 11 years or more, at one or ſeveral times. Cz. I.. 44. 6. 
R. 6 Co. 37. 2 Gre. 76. R. Mo. 759. 

And the moſt accuſtomable rent, paid for 20 years next before, 
ought to be reſerved annually during the term. G. L. 44. b. 

And therefore, a leaſe of a thing, out of which rent cannotbe 
reſerved, ſhall be void againſt the ſucceſſor : as, a leaſe of a 
fair, franchiſe, or other thing not manurable. X. 5 G. 3. a. 
2 Cro. 111. 

Or, of tithes, &. R. per 3 J. Mo. 778. R. 2 Co. 173. 
112. 

Tho' the antient rent be reſerved : for it is not incident to the 
reverſion, tho' it be good by way of a contract. K. 5 Co. 3. a. 

Yet if the demiſe was for years, for which the ſucceflor may 
have remedy for the rent in reſpect of the contract, it may be 
good. R. 2 Cre. 112. D. 2 Sand. 304. Per Hale, Hard. 326. 

So a leaſe is not good, where part of the lands never were 
demiſed : for then the antient rent cannot be reſerved. Ae. 
I . 

I, a leaſe is not good, which reſerves the rent in ur, which 
was before in gold : for it is not the accuſtomable rent, &. 

Co. 5. be 
, Or, * the antient rent pro ratd. 5 Cs. 5. b. 

Or, joins two farms, and referves the rent of both together, 
Ibid. : 

Or, if two farms were antiently demiſed, and the demiſe is of 
one, rendring the antient rent, without tfaying, what rent. £&, 
Cro. Car. 95. 

Or, if a copyhold be purchaſed in, and the antient rent is 
augmented pro ratd, R. 5 Co. 5. 0. DMs. 199. | 

Or, if two acres, with other lands, are demiſed, and the antient 
rent of the two acres be reſerved for the whole. R. 2 Fon. 111. 

Or, if two acres are demiſed, without an exception of trees, 
which uſually were excepted, reſerving the fame rent. R. 2 
Cro. 458. 

So, by ft. 18 El. 6. no maſter, provoſt, c. of any college, 
Sc. in any of the univerſities, Winchefier, or Eaton, ſhall leaſe any 
the lands, &c. to which any tithes, arable land, meadow, or 
paſture belong, unleſs a third of the old rent be reſerved in 
corn, Oc, ; 

The rent. reſerved upon the laſt leaſe is the accuſtomed rent. 
Hard, 326, 285 wh 

If there be a covenant to pay, which is effectual, it is tanta- 
mount to a reſervation. Hard. 326. 

But if a copyhold eſcheats, or is forfeited, it may be demiſed 
with the manor rendring the ancient rent, with an augmentation 
pro rutd. 5 Co. 5. 6. Mb. 199, 759. 

Or, a partition be made, and the rent of each part be reſerved 
pro rat. Co. L. 44. 6. 
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So it ſhall be good if the rent be reſerved yearly or half-yearly, 
where it was before quarterly, Semb. cont. 5 Co. 5. b. R. acc, 
6 Co. 38. a. 2 Cro. 76. XR. Co. Car. 17. G. L. 44. b. 

Or, if he reſerves eight buſhels of corn, where it was before 
one quarter. 5 Co. 5. b. 

So, if he reſerves the antient yearly rent; tho' an heriot, fine 
upon the death of the tenant, or other profit or caſualty, not 
annual, be not reſerved; for the ſtatute ſpeaks only of — rent. 
Co. L. 44. 6. K. 6 Cs. 38. 2 Cro. 76. R. Mo. 759 

So, if he reſerves the antient rent, tho' part of the lands 
antiently demiſed for it be excepted. R. per 3 J. 2 cont. and 
afterward: 2ffirm'd in B. R. 1 Mod. 203. 2 Mod. 57. 

If reſerved at the antient days of payment, or twenty days 
after: for that is for the benefit of the ſucceſſor. R. 2. Lev. 62, 

30 a leaſe by a college is not void by the ff. 18 EI. 6. tho” no 
rent be reſerved in corn, where land, meadow, paſture, or tithes 
of corn are not part of the demiſe. R. Sav, 68. 

So it ſhall not be intended, that it is not the antient rent, if it 
be not ſpecially found. R. 1 Leo, 306. 

And it need not be ſhewn, that the third part of the rent was 


reſerved in corn, according to 18 El. 6, R. 1 Leo. 306. 


So a leaſe by the ff. 32 H. 8. 28. is not enabled to be made of 
a reverſion, nor if a former leaſe be in eſe, not ſurrendred or 
determined within a year after the new leaſe. Co. L. 44 6. 

And ſuch ſurrender ought to be abſolute, and not conditional, 
Co. L. 44. 5. R. 5 G. 2. 6b. 

[The ſurrender of a prebendary's leaſe, with a condition, that 
if the then prebendary did not in a week after grant a new leaſe, 
the ſurrender ſhould be void, is good to warrant a renewal, 
Wilfon v. Carter, H. 17 G. 2. Str. 1201. Contra Co. L. 44. b. 
R. 5 Co. 2. b.] ; 

[If dean and chapter ſeal a leaſe before the old one is ſurrendered, 
it is invalid; and therefore if they reſeal it afterwards it is = 
eſfectual from that time: nd a canon elected before the ſecond, 
and after the firſt ſealing, is intitled to his ſhare of the fine, tho 
it was paid before the firſt. Winne v. Bamplon. P. 1747. 
3 Athyns 473. 

So a leaſe of a reverſion, in futuro, or concurrent, cannot be 
made within the 14 El. 11. for they are all leaſes in reverſion, R. 


Cart. 14, 15, X. Hob. 269. R. Cro. El. 473, 564. Cont. as 


to a concurrent leaſe within three years of the former leaſe 
expired, per Hale. But R. acc. as to a leaſe in futuro. 3 Keb. 
46, 107, 193, 2 Lev. 61, 2. 

But a biſhop'may make a concurrent leaſe for 21 years, if it be 
confirmed by the dean and chapter, tho' there be a former leaſe 
in eſſe, not determined within a year: for the . 1 El. does not 
reſtrain leaſes, which do not exceed three lives or 21 years; and 
therefore, if it has the circumſtances required by the common 
law, the leaſe ſhall be good, tho” it be not enabled by _ = 
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H. 8. Co. L. 45 4. R. per 10 J. Mo. 108. 1 Les. 148. And 
chis, ſince the 18 EI. 11. for a biſhop is not there mentioned. 

rt. 14» 

38 former leaſe has 4, or more years to come. M. 108. 

So a maſter and fellows of a college, dean and chapter, Cc. 
all reſtrained by the f. 13 El. may make a concurrent leaſe (con- 
currentibus iis que in jure requiruntur) for years, tho' the former 
leaſe be not determined within a year; ſo that, ſince the /. 18 
EL. 11. it be to be ſurrendred or determined within three years, 
Co. L. 45. 4. 

So every leaſe, not enabled by the „. 32 H. 8. nor reſtrained 
by the t. 1 El. or 13 El. ought to be made with the circumſtances 
and conſent required by the common law. Co. L. 45. as 

So a leaſe of a houſe in a city, Cc. not enabled by the f. 14 
El. 11. ſhall be good, if it be not within the reſtriction of the 
13 El. and 18 El. Semb. Cart. 15. | 

So a leaſe of a houſe in a eity, c. purſuant to the ff. 14 El. 
is not within the /. 13 El. or 18 EI. R. Hob. 269. 

So a leaſe by a biſhop, or other ſpiritual corporation ſole, ſhall 
be good againſt himſelf, tho he does not purſue the directions of 
the ſtatutes, tho” the ſtatute ſays, that it ſhall be void to all intents, 
Sc. G. IL. 45.0. K. 3 Co. 59.b. R. 1 And. 244. 

So a leaſe by a corporation aggregate, not purſuant, ſhall be 
good againſt them during the life of the dean, or other head of 
the corporation. Co. L. 45. a K. 3 G. 60. 4. R. Mo. 875. 
R. 1 Leo. 308. | 

But it ſhall be void immediately upon the death or removal, Cc. 
of the biſhop, dean, or other head. X. 10 Co. 62. a. 

And the acceptance of rent by the ſucceſſor, does not make it 
good for his time. Cont. 1 Real. 476. J. 15. Dub. Cre. Car. 95. 
R. acc. 2 Cro. 173. Dub. Cart. 10. 

50 a leaſe by a corporation aggregate, which has not an head, 


ſhall be void as to themſelves. Hard. 326. 


If parceners or joint-tenants join in a leaſe, this ſhall be but 
one leaſe : for they have but one freehold. 2 Rel. 64. J. 20. 

If tenants in common join in a leaſe, it ſhall be ſeveral leaſes of 
their ſeveral intereſts. 2 Kol. 64. J. 15. 

So, if A. the owner of the land and a ſtranger join in a leaſe by 
indenture; it ſhall be the leaſe of A. only, and the confirmation 
of the ſtranger. G. L. 45. a. 

So, if A. and B. join in a leaſe of their ſeveral lands; it ſhall 
be ſeveral leaſes of their ſeveral eſtates, and a confirmation by 
each of the leaſe of the other. Cz. L. 45. a. 

So, if tenant for life, and he in remainder or reverſion in fee, 
Join in a leaſe ; it ſhall be the leaſe of tenant for life during his 
life, and the confirmation of him in remainder or reverſion ; and 
after the death of tenant for life, it ſhall be the leaſe of him in 
remainder or reverſion. Co. L. 45. 4. 
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(8. 7.) 
A leaſe by 


efeppel Sc. 


Efteppel. 


. Cont, 2 Cro. 135. R. acc. 3 Bil, 203. 


ESTATES. 


* But a leaſe, executed by tenant for life, in which the re- 
verſioner who was then under age was named, but which was not 
then executed by him, is void on the death of the tenant for life ; 
and an execution by the reverſioner alone afterwards is no con- 
firmation of it ſo as to bind the leſſee in an action of covenant, 
1 Term Rep. 86.* 

So, if tenant pur auter vie, and _y in remainder or reverſion 
Join ; it ſhall be the leaſe of the tenant for life during the life of 
ceſtuy que vie, and afterwards the leaſe of him in reverſion or 
remainder, and the confirmation of tenant for life. G. I. 


45» 2. 


So, if a ſtranger makes a leaſe by indenture, it ſhall be good 

__ himſelf by 2foppel : for he cannot ſay, nil habet in tenementis, 
0. L. 4 

* 1 . who has right in land, and a ſtranger join in a leaſe; ; 
it ſhall be good againſt the ſtranger, by efoppel. Co. L. 45. a 

So a leaſe by indenture, or fine, ſhall be good by efeppel, tho 
there was another leaſe in ze for the ſame time. Pl. Com. 434. 

So leaſe for years may be good by gfeppel, for part of the 
years, for which there is a former leaſe in eſe; and for the reſi. 
due it ſhall be good in point of intereſt, R. 1 Sal. 275. 

If A. by indenture leaſes for years the land of B. and afterwards 
purchaſes the land, the leaſe ſhall be goad againſt his heir by 
eſtappel. Mo. 20. 


So a leaſe ſhall be good of land in poſſeſſion. 

Or, in reverſion, after an n eſtate for life, years, or an eſtate tai! 
in poſſeſſion. 

So a leaſe to A. for 21 years, and the ſame day another leaſe of 
the reverſion for 21 years, is good, PI. Com. 432. 6. 

So a leaſe of land in poſſeſſion, to commence after a leaſe to 
A. Pl. Gm. 432. 6. 

So A. ſeiſed in fee may make a leaſe to commence after his 
death. Skin. 543» 

So a leaſe for years may be aſſigned for part of the years, 
Shin. 543. 

But a Icfſte for years cannot aſſign his term to commence aſter 
his death: for he has only a poſſibility. Skin. 543. 


(G. 8.) When a Leaſe ſhall commence. 


Every leaſe for years ought to have a certain commencement, 
and a certain end : and theretore, if it be limited to commence 
from the day of the dale, the day after the date the leaſe begins, 
Co. L. 46. 6. X. 1 Rol. 387. 

So, gencrally, it it be a datu : for, a datu, and, a die datus, 
are tantamount. Cz. L. 46. 6. KR. 2 Kol. 5 20. J. 37. R. 


But 


ESTATES. 


But when a leaſe would otherwiſe be void, @ dats, ſhall be 


conſtrued, from the delivery. R. per 3 FJ. Treby cont. 3 Lev. 


439. Sal. 413. f 
So, if a leaſe be made to commence from the date, when it has 


none, or an impoſſible date; it commences upon the day of the 
delivery. Co. IL. 46. b. 

So, if it be made to commence from a former leaſe, when 
there is no ſuch leaſe, or ſuch leaſe is void, or expired, or miſ- 
recited in a materal point; it commences from the delivery. G. 
L. 46. 5. R. Jon. 355. 

So, if a leaſe be made for 21 years, without ſaying, when it 
ſhall commence z it commences upon the day of the delivery. 
Co. L. 46. 6. 

So, if it be made to commence from the making. Cs. L. 46. ö. 
2 Rol. 520. J. 34. 

Or, from henceforth. Co. L. 46. b. | 

Or, from the ſealing and delivery. 2 Rol. 5 20. I. Zo. 

But if it be a die confeFionis, it commences the day after the 
delivery. Co. I.. 46. 6. : 

So, if a leaſe be the 25th of March, to commence abinde for 
one year, rendring rent at Michaelmas and Lady Day; abinde 
ſhall be taken excluſive of the day of the date : otherwiſe, the 
reſervation would be after the term. R. 2 Rel. 521. J. 10. 


(G. 9.) What ſhall be a good Commencement. 


The commencement of every leaſe ought to be fixed and 
determined by expreſs words, or ſuch as may be aſcertained by 
conſtruction of law, or by reference to a certainty. Co. IL. 
45. b, | 

at therefore, if a leaſe mentions a time of commencement at 
a day future or paſt, it ſhall be good. | 

So, if it mentions no time of commencement : for by con- 
ſtruction of law it commences at the delivery. Hide ante, 
(G.8.) 

So, if a termor leaſes for a leſs term, to commence after his 
death ; it ſhall be a good leaſe of ſo many years as remain, after 
his death, of the firſt term. Per Holt, Sal. 413. 

90, if it be limited to commence upon a poſſible contingency ; 
as, when A. pays 20 . Co. L. 45. B. 6 Co. 35. 

(um paſt mortem, ſive per mortem, ſurſum-redditionem, ſeu foris- 
faAuram of a former leaſe for years with a proviſo that the leflor 
might enter if the leſſees died within the term, vacari contingat : 
for it commences at the end of the former term. R. per 3 FJ. 
2 cont. 2 Cro. 71. 6 Co. 36. 

So, if it be to commence upon a disjunctive; it ſhall commence 
if the one part happens, tho' the other does not. Semb. 3 Lev. 99. 

So, if it commences upon the death of ſuch an one without 


iſſue. R. 1 Lev. 35 8 
0, 


ESTATES 


So, if the commencement be defeated by any impediment, 
it may commence after the impediment removed : as, if a man 
leaſes to A. for 21 years, and afterwards to B. the ſame day by 
parol for 31 years; it ſhall not commence immediately, becauſe 
he had not power to leaſe during the 21 years before granted, but 
as a reverſion : yet it ſhall commence after the end of 21 years, 


for 10 years. PI. Com. 432. 
(G. 10.) What ſhall be a good Determination. 


The continuance of a leaſe ought to be certain. 

And it ſhall be certain, where the expreſs number of years is 
named, or by reference, or matter ex poſt facto, or conſtruction 
of law, the years may be reduced to a certainty. 6 G. 35. a. 

As, if the limitation be expreſs, for 10, 20, or other number 
of years. 6 Co. 35. a. 

Or, for ſo many years as A, has in ſuch a manor, who has in it 
10 years. 6 Co. 35. b. | 

As A. ſpall name, and he names in the life of the leſſor. 6 Cz, 

0 3. 

3 leaſe from Michaelmas for 7, 14, or 21 years, 28 leſſee 
ſhall think proper, is a good leaſe, at all events, for 7 years, 
Ferguſon, v. Corniſh, T. 33 & 34 G. 2. 2 B. M. 1023.] 


(G. 11.) When it ſhall be determined. 


If a leaſe be to 4. B. and C. for years, if the ſaid A. B. and 
C. fo long live; if any of them dies, the leaſe determines, Per 
2 Fo Dal. 2. 

Otherwiſe, if it be in the disjunctive, F A. B. or C. fo long live; 
for then it continues during the life of the ſurvivor. 

Or, if A. and B. or any iſſue of them ſo long live. R. Cro. El. 
270. (Vide Co. L. 225. a. 

So, if a leaſe be for years, proviſo that the leſſor may enter if the 

the 


leſſees die within the term; it does not ceaſe by the death o 


leſſees, till the leſſor enters. R. 2 Cre. 71. 

So, if a leaſe be for 21 years, and after the 21 years ended for 
other 21 years, and ſo from 21 years to 21 years till 99 years are 
thence compleat ; the lefſee ſhall have it for 99 years after the firſt 
21 years. R. 2 Lev. 241. 

So, if a leaſe be to A. for one year, & fic de auno in annum, it 
ſhall be a leaſe only for two years. Mo. 372. 8 

[A leaſe for a year, and then for two or three years, as leſſor 
and leſſee ſhall agree, is a leaſe for two years; and after every 
ſubſequent year begun, is not determinable till the end of it. 
Harris v. Evans, H. 23 G. 2. 1 Will. 262.] 


(G. 12.) What ſhall not be a good Determination. 


But it ſhall not be a good limitation of the determination of a 
leaſe, if the reference be to a thing poſſible, or caſual, which has 
2 not 


may enter. Co. L. 46. b. 


ESTATES. 


not expreſs certainty : as, for /o s as an infant en ventre 
fa — all NN gk 20. _ Ye 

Or, for /o many years as till iſſue en ventre ſa mere Hall come 10 
full age. 6 Co. 35. b. 

So, if a leaſe be tl 20 /. be received out of the profits of land, 
which is 205. a year. 6 Co. 35. 6. | 


(G. 13.) When a Leaſe ſhall be void. 


But a leaſe, which cannot take effect in intereſt except by 
poſſibility, if it be not an e/oppe/, ſhall be void : as, if tenant in 
fee leaſes by parol to A. for ꝙ years, and the ſame day to B. for 
9 years, the leaſe to B. ſhall be void. PI. Com. 432. 

But a leaſe by a biſhop, &c. confirmed by dean and chapter, 
ſhall not be void by his death, tho' it be not purſuant to the /. 

2 H. 8. 
; Nor, a leaſe by a parſon, or vicar, if it be confirmed by patron 
and ordinary. R. 2 Lev, 61. 

So, a leaſe to A. for three lives if the leſſor demiſe to FB. for life, 
which term ſhall commence after the death, ſurrender, or forfeiture 
ef the three lives, it ſhall be good, and the words which term, &c. 
rejected. R. Go. El. 269. 

[A leaſe for any term of years may be created by writing without 
deed. Farmer v. Rogers, T. 28 & 29 G. 2. 2 Will. 26. Per 
curiam, on conſideration. Contra, per Clive and Bathurſt only in 
court. Villiers v. Handley, H. 30 G. 2. 2 Wilf, 49. 

(A perſon who has power to grant a concurrent leaſe within 7 
years of the expiration of the old one, may grant a leaſe at any 
time on the ſurrender of the old. Wilſon v. Sewell, M. 7 G. 3. 
4 B. M. 1975.) 

[The acceptance of a new leaſe is an implied ſurrender of th 
old. Bid.) 

[But not if the new leaſe does not paſs an intereſt according to 
the contract and intention of the parties. Daviſon v. Stanley, P. 
8G. 3. 4 B. M. 2210.) 

* A leaſe void in its creation againſt a remainder-man does not 
become valid by his accepting rent and ſuffering the leſſee to make 
improvements after his remainder veſts in poſſeſſion. Deng. 50.® 

But it is otherwiſe of a leaſe voidable only. Id. 57. 58, n.* 


(G. 14.) What Intereſt the Leſſee has before Entry, 


If a leaſe be made to commence immediately, the leſſee has in 
him interefſe termini before his entry, and may grant it to another, 
Ge. L. 40. ö. 270. b, R. Jon. 8. 

So, if it be made to commence at a future day. 

And if the leſſee dies before entry, his executor, or adminiſtrator 
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: » the leſſee or his executor may enter, tho? the leſſor dies before, 
0. L. 46. b. | 

So, if a leaſe be to ſeveral perſons, and one of them dies, his 
intereſt ſurvives. G. L. 46. 6. 

So a releaſe by the leſſor to the leſſee, before his entry, or before 
his term commenced, extinguiſhes the rent reſerved. Co. L. 270. a. 

So, if the leſſor grants the reverſion, and the leſſee, before entry, 
attorns; the grant of the reverſion will be good. R. Jon. 8. 


What intereſt a leſſee for years has by a limitation in perpetuity, 

or upon truſt, Yide in Chancery, (4 G. 2, 5.—4 W. 21.) 
What eſtate of a lefſee determines by forfeiture, Vide in Forfeiture, 

(A. 1.) 

When he ſhall be puniſhed for waſte, Vide in Miſte, A. 2.— 
C. 4» 5.—F. 2.) 

As to Reſervation of Rent upon a Leaſe. 
Vide Rent, (B. 1, &c.) 


How Rent ſhall be recovered by Action. 
Fide Dert, (A. 55 7,—B.—C.—D.—E.—F.)— Rent, (D. I, Kc.) 


How, by Diſtreſs, or Re- entry. 
Fide Diftreſs, per totum,—Condition;(O. 3, &c.)—Rent, (D. 3, xc. 


(icq) Tenant at Will. 
(H. 1.) Who ſhall be. 


T ENANT at will is, when a man lets lands to another 
without limiting any certain or determinate. eſtate, Lit. 


J 68. 


And it may be by expreſs words ; as, if A. lets land to another, 
quamdiu ambabus partibus placuerit. | 

Or, quamdiu the leſſor pleaſes : for by implication of law it ſhall 
be at the will of both: for it cannot be at the will of the leſſor only. 
Co. L. 55. 2. R. Mo. 775. | | 

So, if it be, quamdiu the leſſee pleaſes : for it ſhall be at the will 
of both. Co. L. 55. a. | 

If it be, de ann in annum quamdiu ambabus partibus placuerit; 
after two years it ſhall be at will. 6 G. 35.6. | 

So, if lefſee for years of a houſe grants all his houſe to B. with- 
out more; B. ſhall have it at his will. X. 2 Leo. 78. 

If a man grants the rents and profits of land to B. the grantee 
ſhall be tenant at will. Cart. 60. | 

So, if a man enters and enjoys land by conſent of the owner; 
he ſhall be tenant at will to him, tho' there be not any expreſs leaſe 
at will: as, if A. makes a charter of Icoſfnient to B. and delivers 


the 


Y OM C3 we 


ESTATES. 


the deed to him, but does not make livery, B. ſhall be tenant at 
will: for he entred, and had the land by conſent of A. Lit. /. 70. 
1 Rol. 859.1. 21. Ray. 147. 

So, if A. leaſes for life to B. and does not make livery ; B. ſhall 
be tenant at will. 1 Rol. 859. J. 17. 

So, if tenant in tail covenants upon the marriage of his ſon, to 
ſuffer a common recovery, to the uſe of the ſon in tail, and the ſon 
enters, tho' the common recovery was not ſuffered ; he ſhall be 
tenant at will. K. Cro. Car. 305. 

So, if a mortgagee covenants that the mortgagor ſhall take the 
profits till default of payment; he ſhall be tenant at will to the 
mortgagee. 2 C. 660. 

Or, that the mortgagor and his heirs ſhall take the profits ; the 
heir, after the death of his anceſtor, ſhall be tenant at will. 

So, if the mortgagor demiſes to A. his executors and aſſigns, 
he ſhall be tenant at will to the aſſignee. Skin. 424. 

So, if he demiſes to A. without more, who aſſigns to B. he ſhall 
be tenant at ſufferance to B. Hid. 

So, if tenant in fee makes a leaſe to attend the inheritance, and 
afterwards enters and takes the profit; he ſhall be tenant at will 
to his leſſee. R. 1 Sid. 349, 458. 1 Vent. 80. 

So, if he makes a feoffment to the intent of performing his 
will, and afterwards takes the profits ; he ſhall be tenant at will to 
his feoffee. Lit. /. 462. 

If he makes a feoffment upon truſt for A. who enters; A. ſhall 
be tenant at will to the truſtee. Cart. 60. 

Tho? A. be not a party to the deed. Cart. Go. 

So, if a mortgagor or other who enters by conſent, makes a 
leaſe for years, and the leſſee enters, claiming nothing but his 
leaſe 3 he. is not a diſſeiſor; but, if his rent is paid and accepted, 
he thall be a tenant at will. 2 Crs. 660. R. Co. Car. 306. 

And if the mortgagor enters after the leaſe determined, he ſhall 
be tenant at will again to the mortgagee. R. 2 Oo. 660. 
Bridg. 13. 

So, if tenant for years continues after his term, and his rent is 
paid and accepted as before, he ſhall be tenant at will. Per Rull, 
Al. 4. | 

So, if A. demiſes a tenement to another for years, excepting the 
new houſe for his habitation when he pleaſes to ſtay there, and 
at other times for the uſe of the leſſee; the leſſee has the new 
houſe as tenant at will. R. 4 Mod. g, 12. | 


So, if A. gives licence to B. to take the profits of his land; it 


ſhall be a leaſe at will. Sal. 588. | 

Or, to trade upon his dock; it ſhall be a leaſe of the dock: for 
it is all the profits there. id. 

If A. enters into lands of B. claiming to hold them at his will, 
tho” he enters of his own head, and afterwards B. demands rent 
of him; he ſhall be tenant at will. R. 4 Leo. 35. 

[A man who enters and enjoys under a bid leaſe, and pays 
rent, is a tenant at will, and not a diſſciſor. Denn v. Fearnjide, 


M. 21 G. 2. 1 Wiff. 176. 


br 
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(H. 2.) Who not. 


But if a man enters by colour of a grant or conveyance, which 

was void, and did not ſtand with the rule of law; he ſhall 
be a difſeiſor, and not a tenant at will, R. 2 Co. 55. J. Cre, 
: Bl. 451, 5 35 x 

As, if a feoffment be to A. to the uſe of B. and no livery, and 
A. enters; he ſhall not᷑ be tenant at will: for it was not intended 
to his uſe. 1 Rol. 859. J. 25. | 

So, if B. enters, he is not tenant at will. 1 Noel. 159. J. 30. 

So, if a feoffment be upon condition to re-enfeoff A. and he 
enters without aſſent, he is not a tenant at will. R. 2 Co. 59. 

So, if before the /. 27 H. 8. 10. A. had made a feoffment to 
the uſe of himſelf, and had entred; he was not tenant at will. 
1 Rol. 859. l. 35. 

So, if a man makes a leaſe for life, and makes livery, which 
is void by reaſon of a commencement  futuro; tho' the leſſee 
enters and pays his rent, he ſhall not be tenant at will: for he 
claims a freehold. R. 1 Rel, 662. l. to. Ov. Car. 388. 

So, if a conveyance be of land in the pariſh of D. where it lies 
in the pariſh of B. and the vendee enters; he is not tenant at 
will, K. 3 G. 10. a. ( 

So, if there be a covenant only to make a leaſe, and before 
the leaſe made he enters without aſſent; he ſhall not be tenant 
at will. | 

So, if a mortgagee covenants, that he will not take the profits 
till default of payment, and the mortgagor enters immediately ; 
he ſhall not be tenant at will, but only at ſufferance : for it was 
not agreed that he ſhould take, but that the mortgagee ſhould 
not take. R. 1 Rel. 859. J. 40. 2 Ov. 660, 2 Rol. 242. 
Bridg. 12. 

So, if the mortgagee makes an aſſignment, (which amounts to 
a determination of the will,) and afterwards the mortgagor con- 
tinues in poſſeſſion; he ſhall be only tenant by ſufferance. 
3 Lev. 388. 1 Sal. 246. 3 

So if the mortgagee enters upon the mortgagor, who aſter- 
wards re- enters; che mortgagor is not a tenant at will, but a 
diſſeiſor: for the entry of the mortgagee was a determination of 
his will, and the re- entry was wrongful. 1 Sal. 246. 

So, if the heir of the mortgagor enters, (where the agreement 
does not extend to the heir) his entry is wrongful. 1 Sal. 246. 

So the king cannot be tenant at will of another. Mod. Ca. 248. 


(H. 3.) What Things a Leſſee at Will may do. 


A lefſee at will may take a releaſe of the inheritance, and 


thereby his eſtate is enlarged. 
Or, a confirmation for his life, upon which a remainder may 


be dependant. R. 3 Leo. 15. 
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(H. 4.) What he ought to do. 


A leſſee at will ought to pay the rent reſerved. Lit. /. 72. 
And if he does not, the leſſor may diſtrain, or have debt for 


it. Lit. /. 72. 


(H. 5.) What he need not do. g 

But a leſſee at will need not ſuſtain, or repair the houſes de- | 

" miſed to him. Lit. ſ. 71. 0 

10 And therefore, if his houſe decays, he ſhall not be puniſhed J 

for waſte. Vide Wafte, (C. 5.) i 

5 So, if the houſe be burnt by negligently keeping of his fire, 1 

. an action upon the caſe does not lie againſt him. K. 5 G. 13. 6. 4 
Cro. El. 777, 784. 4 Med. 12. 1 Sal. 19. Vide Action upon 

h the Caſe, (B. 3. — Action upon the Caſe for Negligence, (A. 6.) | 

10 But if a leſſee at will voluntarily burns his houſe, treſpaſs lies } 

9 againſt him. Cro. EI. 784. 


So, if he cuts down trees. Co. L. 57. a. Vide Treſpaſs, (B. 2.) 
(H. 6.) What ſhall be a Determination of the Will. 


Tenant at will may be ouſted by expreſs words, or by implica- (H. 6.) j 
tion. G. L. 55.6. Expreſe, } 
As, if the leſſor comes upon the land, and ſays that the leſſee 


. ſhall not continue over. G. L. 55. b. | 
ö If the leſſor comes upon the land, he may determine his will | 
y in the abſence of the leſſee. Co. L. 55. b. 1 

But words off the land do not determine the will, till notice 5 
x to the leſſee. G. L. 55. b. Vide poft, (H. 9.) i 
«8 So, if the leſſor does a wrongful act it amounts to a determi- (H. 7.) 
4 nation of the will: as if, without conſent of the leſſee, he enters Implied. 1 
* and cuts down the trees demiſed. G. L. 55. 6. ; 
5 Or, puts his cattle into the land. | 
: Or, into a common appendant to a manor demiſed. Co. J. k 
f 55. 5. 1 Kal. 860. J. 45. 


So, if the leſſor grants a rent- charge out of the land, it ſhall 
8 be a determination of the will; otherwiſe the grantee cannot di- 
ſtrain. Semb. 1 Ral. 860. J. 35. Vide poſt, (H. 8.) 

If he makes a feoffment of the land. 1 No. 860. J. 37. 

Or, a leaſe for years, to commence immediately. R. Ray. 
224. 1 Vent. 247. 2 Lev. 88. 

Tho! it be agreed, that the leaſe for years ſhall not take effect 
till after the rent upon the leaſe at will was due; yet the leaſe at 
id will ſhall be ſo determined, that debt does not lie for the rent 

at the day agrecd that the leaſe for years ſhall have effect. R, 
ay 2 Lev, 88. 
So, it the leſſee cuts down trees, pulls down houſes, or does 
voluntary waſte; it amounts to a determination of his will. Co. 
I. 57. 4. 1 Ril. 860. J. 50. 
| So, 
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So, if he grants or aſſigns his leaſe to another. Co. L. 57. a, 


1 Rol. 860. l. ult. 4 Leo. 35. Fon. 316. 
And if tenant at will makes a leaſe for years and the leſſee 


enters, he only ſhall be the diſſeiſor. R. Cre. El. 830. 
| So, if the leſſor or leſſee be outlawed, it amounts to a deter- 
mination of the will. 1 Re. 861. J. 5, 8. 5 G. 116. 5. 
An act of high treaſon, ſhall be an implied determination of 
the will. Denn v. Fearnſide, M. 21 G. 2. 1 Wilf. 116.}] 
So, if the leſſor or leſſee dies. 
Or, if A. having an eſtate deviſed to B. at his age of 24 years, 
till B. attains ſuch age, lets it at will, and B. dies. R. Mo. 775. 
So, if the leſſor dies, and his heir afterwards enters. Did. 


(H. 8.) What not. 


But a Iawful act upon the land by the leſſor, does not amount 
to a determination of the will : as, if he cuts down trees excepted 
out of the demiſe. G. L. 55.6. | | 

So, if the leſſor covenants to make a feoffment, it does not 
amount to a determination of the will, till the feoffment be made. 


1 Rol. 860. J. 37. 
So, if he makes a leaſe to commence at a future day, it does 


not amount to a determination, till tie teaſe commences in point 


of intereſt. R. 1 Vent. 247. Ray. 224. 
So an extent does not determine the will, till the /iberate. 


1 Vent. 248. 

Nor outlawry, till ſeizure. D. 1 Vent. 248. 

So an act by the leſſor which does not diſturb the poſſeſſion, 
does not amount to a determination: as, a grant of a rent-charge. 
2. 1 Rll. 860. 1. 30. 85 2. J. 15. Vige ante, (H. 7.) 

So a grant by the king of an office, after the ſurrender or for- 
feiture of B. who has the ſame office durante bene placito of the 
king; does not determine the will of the king. R. Skin. 446, 5 80. 

Nor an act by a ſtranger; as, if he enters and takes the pro- 
fits. 2 Cro. 660. Per 2 J. 1 Rl. 861. A. 

So, if he enters with the privity of the leſſor, or leſſee, 2 Co. 
660. Per 3 J. Til. 74. 

So, if a woman leſſor or leſſee at will takes huſband; that 
docs not amount to a determination of the will. Co. L. 55. 6. 
K. 5 Cs. 10. | 

Or, if huſband and wife demiſe land of the wife at will, and 
the huſband dies. Cz. L. 55.b. 5 C. 10. b. 

So, if a leaſe at will be made by ſeveral, and one of the leſſors 
dies. Did. | 

Or, if one of the leſſces dies. Co. L. 55.6. Dub. Dy. 269. b. 
Acc. 5 Co. 10. | 

So, if a woman leſſor at will takes huiband, the wife cannot 
afterwards determine the will without her huſband. 5 Co. 10. a. 

So, if huſband and wiſe leaſe at will, or are leſſecs at will; 
the wife cannot determine the will: for ſhe has ſubmitted her 
will to her huſband, 5 Cz. 10. | 
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(H. 9.) At what Time the O»fer ſh: Il be. 


A leſſee at will may be ouſted when the leſſor pleaſes. 

Or his eſtate may be determined when the leflee pleaſes. 

But if the leſſor determines his will by words off the land, it 
is not a determination till the leſſee has notice. Co. L. 55. b. 

1 Vent. 248. ide ante, (H. 6.) 

So, if he does an act inconſiſtent with the eſtate of the leſſee. 
Per Hale, 1 Vent. 247. 

So a leſſee paying rent at Michaelmas and Lady-day, cannot 
determine his will after the commencement of the half year, 
without paying the rent to the next feaſt: for that would be a 
wrong to the leſſor. D, Kel. 65, 6. Per 2 J. Til. 74. Dub. 
1 Rol. 861, B. R. 1 Sid. 339. Per Holt, Sal. 413. 

Or, if rent be payable quarterly, after the commencement of 
the quarter, Per Rall, Al. 4. 

Or, if it be a leaſe de anno in annum quamdiu ambabus partiby 
placuerit, after the commencement of the year: for it is no 
merely at will; for after a year commenced, the lefſee ought to 
have it for the whole year. R. 2 Jen. 5. R. inter Simmens and 
Paſbley, B. R. T. 2 Face 2, Sal. 413, 414. 

So, if the leſſor determines his will after the land is ſown, the 
leflee ſhall have free ingreſs and egreſs to cut and carry away the 
corn when it is ripe, Lit. /. 68. Sal. 413. Vide Biens, (G. 2.) 

So, if the corn be cut, and not carried off the land. G. 
Su . b, 

80 he ſhall have free ingreſs and egreſs for a reaſonable time 
to remove his goods and utenſils out of his houſe. Lit. /. 69. 

go, by the cuſtom of London, a will ſhall not be determined 
without half a year's warning if the houſe be above 4os. a year, 
and, if under ſuch rent, without a quarter's warning. Skin. 649. 

And till that time elapſes, the leſſeg cannot be ouſted by eject- 
ment, Sc. Dub. Skin, 649. 

[Half a year's notice mult be given to any tenant at will, ar 
to his executor, before the end of which ejectment will not lie. 
Parker v. Con/table, M. 10 G. 3. 3 Will. 25.] 

And the {ix month's notice mult expire at the time of the 
year when the tenancy commenced. 1 Term Rep. 159.* 

And in an ejectment by the landlord, if he cannot prove the 
time when the term commenced, and the tenant prove it to be 
different from the time to quit mentioned in the notice, will be 
nonſuited. Id. 161. And there is no diſtinction between houſes 
and lands, as to the time of giving notice to quit, Id. Lid.“ 

*Where a remainder-man, after the expiraticn of an eſtate for 
life gave notice to the tenant to quit on à certain day, and after- 
wards accepted half a year's rent; ſuch acceptance being only 
evidence of a holding from year to year, was held to be rebutted, 
by the previous notice to quit; and the notice ther. fore remained 
good: Coram Blackſtone J. York Sum. 4 1774. cited 1 Term 
Rep. 161.“ | 
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66 ESTATES, 


And a notice to quit at Lach- duy has been held to be prind 
facie evidence of a holding from Laay-day to Lady-day, Per Eyre 
Baron, Sum. Af. at Dorcheſter 1784 cited Id. Vid.“ 


(1) Tenant by Sufferance. 
(I. 1.) Who ſhall be. 


TE NANT by ſufferance is he, who enters by lawful demiſe 
or title, and afterwards wrongfully continues in poſſeſſion; 
as, if tenant pur auter vie continues in poſſeſſion after the death 
of the ceſtuy que vie. Co. L. 57. be 2 Leo. 46. 3 Leo. 153. 

Or, if tenant for years continues after the term is expired, or 
determined. G. L. 57. ö. 2 Leo. 46. 

So, if a deviſee for life, upon condition that if he do, c. his 
eſtate ſhall ceaſe, continues in poſſeſſion after the condition 
broken; he ſhall be a tenant by ſufferance, Per Gawdy, 3 Les. 
153. 2 Leo. 142. 1 | 

So any, who continues in poſſeſſion, after a particular eſtate is 
ended, without agreement. Cart. 64, 


(I. 2.) Who not. 


But none ſhall be tenant by ſufferance againſt the king. G. 
L. 57. 6. 2 Leo. 142. for if his tenant holds over, he thall be 
an intruder. Hard. 25. 

So, if a guardian continues in poſſeſſion after the full age of 
the heir; he is not a tenant by 1ufferance, but an abator. Cz, 
L. 57. 3. 271. a. | | 

So, if a cuſtom is alledged, that a leſſee for years ſhall con- 
tinue half a year after his term; it will not be a good cuſtom, 
Aſo. 8, | 

So now, by the ff. 4 Geo. 2. 28. if tenant for life, or years, or 
in poſſeſſion under, or by colluſion with him, hold over after de- 
mand and notice in writing for delivering poſſeſſion hy the leſſor, 
Sc. or his agent, he ſhall pay at the rate of double his rent for 
the time he ſo continues poſſeſſion ; to be recovered by action of 
debt, on which ſpecial bail ſhall be required, and no relief in 
+[By the f. equity. | 
11 C. 2. 19. 

Tenants giving notice to quit, and not delivering poiſeſſion at the time contained in ſuch notice, 
ſhall pay double rent. ] 


(K) Eſtates undivided. 
(K. 1.) Joint-tenants, 


N 1.) SLATES are ſeveral, or undivided. | | 
Vide Chan. Eſtates undivided are by deſcent only, as eſtates in copar- 
cery, cenary; de quo, vide Parceners, (A. 1, &c.) 

(3V-3) Or, by purchaſe only upon a joint title, as eſtates in joint- 


tenancy. Co. L. 188, ö. 8 


ESTATES. 


Or eſtates in common; which may be by deſcent, purchaſe, 
or preſcription. Go. L. 188. 3. 

Joint-tenants are, when a man enfeoffs or otherwiſe conveys 
lands or tenements to two or more jointly, Vide Lit. ſ. 277. 

And if the conveyance be to them and their heirs; they are 
joint-tenants in fee, Co. L. 180. a. | 

So, if ſeveral make a diſſciſn, to the uſe of themſelves; they 
are joint-tenants. Lit. . 278. 

So, if ſeveral abate, intrude, or uſyrp upon another; they are 
joint-tenants, Co. L. 181, a, 

So, if A. diſſeiſes another to the uſe of ſeveral perſons, who 
agree to it. G. L. 180. b. 

If an eſtate be to A. and the heirs of his body, remainder to 
the right heirs of B. who has two daughters, and dies; the 
daughters take jointly, and not as parceners: ſor they take by 
purchaſe. R. 3 Leo. 14. 

If a conveyance be to ſeveral for life, or pur auter vie; they 
are joint-tenants for life, Co, L. 180. a. 

And tho' there be ſeveral determinations of their eſtate, yet 
they may be joint⸗tenants: as if a rent be granted to A. and B. 
till 4. marries, and B. be advanced to a benefice, 

Or habendum to them, viz, to A. till marriage, and to B. till 
advancement z they are joint-tenants in the mean time: and if A. 
. dies before marriage, the rent ſurvives; if after, it ceaſes for a 
Ye moiety. O. L. 180. 5. 

For tho' there be a ſeverance by the viz. or habendum ; for that 
of will be repugnant : as if two acres be granted to A. and B. ha- 
2 bendum the one to H. and the other to B. Hab. 172. 1 Sal. 391. 

| Vide poſt, [K. 2.) 

No So if a rent of 40/, be granted to A. and B. equally to be di- 
n. vided, viz. 20 J. to cach for life. R. 1 Sal. 390. 

g So they may be joint-tenants, tho? there be not an equal bene- 
or fit of ſurvivorthip ; as a grant to A. and B. for the life of B; if 


& A. dies, the eſtate ſurvives z not if B. dies; for it is determined. 
r, Co, L. 181. 6. 

or So tho? the eſtates commence at ſeveral times: as if A. diſſciſes 
of another to the uſe of ſeveral, who agree to it, oue at one time, 


in another at another. G. L. 188, a. Pol. 373. 
If a feoffment be to the uſe of himſelf and ſuch wife as 
he ſliall afterwards marry, for life; they are joint-tenants. Co. 
"wy L. 188. a. 

So, tho” there be ſeveral inheritances; as if a conveyance be 
to two men and the heirs of their bodies; they have a joint eſtate 
for life, for the words, 20 them, are joint; tho” the inheritance of 
necelſity ſhall be ſeveral, becauſe they cannot have one, but ſe- 
veral heirs of their bodies. Lit. /. 28 3. Vide paſt, (K. 2.) 

Or to two women and the heirs of their bodies. Lit. /. 284. 

Or to two men and a woman and the heirs of their ies; or 
e contra, Co. L. 184. a. 

So if it be to a man and à woman who cannot intermarry: as, 
to 4. and his mother, or 2 or aunt, Sc. C. L. 184, a. 
Or 2 
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ESTATES. 
So if land be conveyed to A. and B. and the heirs of B. they 


are joint-tenants for life. Lit. ſ. 285. R. Cro. El, 470. 
2 Co. 60. b, 

Though it be to A. and B. habendum ſucceſſive, R. 
1 Leo. 318. 11. | 

So there may be joint-tenants of the inheritance, though the 
eſtates in poſſeſhon are ſeveral: as if joint-tenants make ſeveral 
leaſes, or gifts in tail, and afterwards grant the reverſion to two 
and their heirs ; they are joint-tenants of the reverſion in fee, G. 
L. 183. b. | 

So if a man conveys to A. and B. and the heirs of their bodies, 
remainder to them and their heirs ; they are joint-tenants of tl 
fee: for they take the remainder as a new purchaſe. C. 
5 a 184. as : 

If a copyhold be ſurrendered to huſband and wife and the 
ſurvivor, and after the death of the ſurvivor, to the right heirs of 
both, this veſts a fee- ſimple in the huſband and wife by intireties, 
and the huſband cannot alien or deviſe any part of it, but on his 
death the whole ſurvives to the wife. 2 Bl. Rep. 1211.“ 

So there may be joint-tenants of a chattel; as if a man leaſes 
to ſeveral perſons for years. Lit. /. 281. | 

So if a man gives an horſe, or other goods and chattels to d. 
vers perſons; they are joint-tenants of them, and the ſurvivor 
ſhall have the whole. Lit. ſ. 281. 1 

Tho' they are cheſes in action : as if a man makes an obligation, 
covenant, or other contract to divers; they are joint-tenants of 
the debt, or duty. Lit. ſ. 282. 

Tho? a chattel real or perſonal be given to a man in a natura 
capacity, and to another who has a politick capacity, as a biſhop, 
abbot, &c. for he takes chattels in his natural, and not his poll 
tick capacity. Cz. L. 190. a. Vide paſt, (K. 2.) 

Or, if a chattel real be given to a feme covert and another, 
R. Pl. Cm. 418. ö. Vide peſt, (K. 2.) | 

So there may be joint-tenants of a right : as, if joint-tenants 
are difſeiſed, they remain joint-tenants of the right. G. L. 188.5 

If two women take huſbands, who alien in fee, and die, thc 
women are joint-tenants of the right. C. I.. 188. a. 

If two joint-tenants within age make a feoffment, and ons 
dies; the ſurvivor may enter, or have a dum fit infra ælatem fo: 
the whole. Co. L. 337. b. | 

And a right of entry and of action may ſtand in jointure : 25 
if huſband and wife and A. are joint-tenants, and the huſband 
aliens the whole, and dies; this was a diſcontinuance to the wife, 
and ſhe had only a right of action, and a diſeiſn to A. who ma) 
enter: yet the wife and A. are joint-tenants of the right. C. 
L. 188. a. Vide paſt, (K. 2.) 


And joint-tenants of a right ſhall be joint- tenants again, if the) ; 
recover. OG. L. 188. a. } 
Tho' they recover by ſeveral actions: as, if women, join - 


tenants of a right, recover by ſeveral writs of cui in vita. G 
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ESTATES. 


being ſummoned and ſevered) recovers a moiety by one aſſiſe, 
and the other by another aſſiſe. Co. L. 188. a. | 
If joint-tenants and to the heirs of one of them, being diſſeiſed, 
one of them recovers by writ. 
If they loſe by default, and one of them recovers by writ of 
right, the other by quzd ei deforceats Co. L. 188. a. 


But if any have lands or tenements by ſeveral titles they are 
tenants in common, and not joint-tenants; or if they are ſeiſed 
in ſeveral rights: as, if lands be given to two corporations and 
their ſucceſſors. | x 

Or, to two corporations ſole, regular or ſecular, as two abbots, 
b:ſhops, &c. for each is ſeiſed in right of his abbey, biſhoprick, 
tc, Lit. ſ. 296. 

Or, to two parſons and their ſucceſſors; and each is ſeiſed in 
right of his ſeveral church. | 

So, if they be given to a man in his natural, and to another in 
his politick capacity: as to A. and ſuch an abbot, biſhop, parſon, 
Sc. Lit. ſ. 297. Vide ante, (K. 1.) 

To the king and a ſubject. C. L. 190. a. 

So, if an obligation, &'c. be made to A. and a corporation; it 
does not ſurvive if A. dies. Ley. 82. a 

If a chattel perſonal be given to A. and a feme covert. Pl. Com. 
418. bo Vide ante, (K. 1.) 

So, if lands be given to two and the heirs of their bodies; the 
inheritance in tail is ſeveral, and not joint: for of neceſſity they 
muſt have ſeveral heirs. Lit. /. 283, 284. Vide ante, (K. 1.) 

So, if land be given for life, remainder to the right heirs of 
A. and B. their heirs are not joint-tenants. (Y. L. 188. a, 

So, if a remainder be to the heirs male of A. and B. they have 
ſeveral eſtates tail. R. Cro. El. 220. 1 Leo. 212. 

So, if a corody be granted to two and their heirs; this, being 
uncertain in it's nature, ſhall amount to a grant of a ſeveral co- 
rody to each. G. L. 190. a. 

50, if a man enfeoffs another of a moiety, third part, Sc. of 
bis land, without limiting any part in certain; the feoffee ſhall 
have it with him in common. Lit. / 299. 

So, if lands given by joint words, are aſterwards ſevered in 
the habendum ; as, a gift to A. and B. babendum a moiety to one 
and his heirs, and the other moiety to the other and his heirs, 
they are tenants in common. Lit. ſ. 298, Vide ante, K. 1,) 

So, a leaſe for life, or years, to two, habendum a moiety to 
one, and the other moiety to the other. Co. L. 183. 5. 

Or, habendum to the uſe of one for life, and afterwards to the 
uſe of the other. Semb. 1 Leo. 318. 

So, if a man covenants to ſtand ſeiſed to A. and B. equally te 
be divided, and their heirs; they are tenants in common of the 
inheritance, as well as of the eſtate for life. 2 Vent. 365, 6. 

If an eſtate be limited to A. and B. equally divided, or, 
equally to be divided, it is all one; for they are tenants in common. 


2 Vent, 366. 
F 3 CIf 


If joint-tenants being diſſeiſed, one of them (his companion | 


(K. 2.) 
Who are 
not. 

Vide 5 
(K.8$. 
Chaneery, 
(3 V. 4.— 
Deviſe, 


(N. 8.) 
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(K. 4.) 
When a 
Joint eſtate 
lurvives. 


ESTATES. 


[Tf A. ſeiſed in fee conveys to truſtees to uſes, to the uſe of 
his children and their heirs, egrally to be divided among ft them, it 
is a tenancy in common, as well as in a will. Goedtitle v. Stabes 
H. 26 G. 2. 1 Wilf. 341.) 

If a copyhold be ſurrendered to five to be equally divided, and 
their reſpective heirs; they are tenants in common. R. per 2 J. 
Holt. cont. H. 12 V. 3. inter Fiſher and Wigg, 1 Sal. 391. 

If a deviſe be to his younger children ſhare and ſbare alike, R. 
Ca. Farl. 210. . 

If a copyhold be granted to three, habendum ſucceſſive, Semb. 
1 Leo. 318. 

So, if a parcener or joint-tenant conveys his part to A. he and 
the other parcener or joint-tenant are tenants in common; for 
they claim by ſeveral titles. Lit. /. 292, 294, 295, 309. 

Be the conveyance in fee, in tail, or for life. Lt. ſ. Zoo, 

OI, 302. 

8, if both parceners, or joint · tenants convey, Sc. the feoffees, 
or grantees, are tenants in common. Lit. f. 295, 3000. 

So, if there be divers joint-tenants, and one of them releaſes 
his part to one. of his companions; he is tenant in common for 
that part with his other companions. Lit. J. 304. 

So a man may preſcribe for him and his anceſtors, to hold in 
common with . and his anceſtors. Lit. ſ. 310. 

So an eſtate of freehold or inheritance cannot ſtand in jointure 
with -a term for years; and therefore, if lands are given to A, 
and B. habendun to one for life, to the other ſor years; they are 
not joint-tenants. Co. L. 188. a. 

It a deviſe be to 4. till B. attains full age, and then to A. and 
B. there cannot be a term for years in A. and a freehold to B, 
and therefore the term thall be merged, and they are joint-tenants 
immediately. Seb. Cro. El. 5 32. | 

$0 a right of action, or entry, cannot ſtand in jointure with a 
freehold, or mheritance, in poſſeſſion: and therefore, if huſband 
and wiſe and A. are joint-tenants, and the huſband aliens, and 
dies; the wife and A. are not joint-tenants. Co. L. 188. 4. Pide 
ante, [K. 1.) 

50, by the cuſtom of merchants, if they, as joint-merchants, 
have chattels perſonal or chgjes in action; they are not joint-tenants 
of them. Co. I.. 182. a. 2 Brownl. gy. 

And this extends to thopkeepers, as well as other merchants ; 
for there are four ſpecies of merchants, and all within this cuſ- 
tom; wiz. merchant-adventurers, dormant, travelling, and reſi- 


dent. 2 Brownl. 99. 


If there are joint-tenants in fee and one dies; the ſurvivor ſhall 
have the whole in fee: for it is the nature of joint-tenancy, 
that the ſurvivor ſhall take the whole if the jointure continues, 
Lit . 1. 280. 

IIf a joint eſtate is aſſigned in truſt, and one of the cefuy que 
truſts dies, the truſt ſurvives for the benefit of the ſurviving ce/uy 


que. tru/?, againſt the creditors of the. deccaſed, in equity as well 
2s law. Rex v. Williams, H. 1735. Bunb, 342.] 

So, if there are joint-tenants for life, and one dies; the other 
ſhall have the whole by ſurvivorſhip. 

Tho” there are ſeveral inheritances limited upon the eſtate for 
life. Lit. ſ. 283. 

So, if one joint-tenant enters into religion, which is a civil 
death; the other ſhall have the whole by ſurwivorſhip. Co. 
L. 181. 6. | 
And the ſurvivor ſhall take, tho' the other deviſes his part; ſor 
the deviſe does not take effect till the death, of the teſtator ; and 
immediately upon his..death, the land ſurvives, Lit, /. 287. 
Vide Deviſe, (N. 8, 21.).. "EPY 

If a woman joint-tenant takes huſband, and dies; her eſtate 
ſurvives, and does not go to the huſband, Co, L. 185. 6. Fide 
Barm and Feme, (F. 2.) 

So, the ſurvivor ſhall take, tho' the jointure was ſevered by a 
diſcontinuance, a leaſe for life, &c. if it be afterwards recon- 
tinued, &c. before the deatli of any of the joint-tenants. Co. 
L. 193. a. 


But ſurvivorſhip is the peculiar privilege of joint-tenants, Co. (K. 4.) 
L. 181. 4. 0 . 
And therefore, an eſtate in parcenary, or in common, does 
not ſurvive. i 
Tho' a leaſe was expreſs to A. and B. and the ſurvivor of 
them, and afterwards 4. grants his part to D. who is thereby 
tenant in common with B. for expreſſi2 ecrum, que tacite inſunt, 


nibil aperatur. . 191. 4. 


So a bare truſt, or authority, does not ſurvive. Vide Co. 
L. 181. . 


go there. never ſhall be a ſurviyorſhip, if the eſtate does not (K. 5.) 
continue in jointure, at the death of him who dies firſt, Cz, If the join» 


ture does not 


L. 188. a. 193.4. ; continue. 

And therefore, if one joint-tenant conveys his part to a ſtranger, what ſhall 
or releaſes to his companion; the jointure is ſevered, and the 3 en. 
eſtate does not ſurvive. What not. 
Tho' they are joint-tenants, in fee, and one of them conveys Vd Chan- 
only for life: for the freehold being ſevered, the reverſion upon {/,% 
oY | Pon (3 V. 5.) 
it is alſo ſevered, Lit. /. 302. 
Tho' his conveyance was only for his own life, which deter- 
2 at his death, when the ſurvivor ought to take. Semb. G. 

193. 4. | | 

So, if joint-tenants in fee join in a leaſe to 4. and a corpora- 
tion ſole for life: for now the reverſion, depending upon ſeveral 
freeholds, is ſeveral. Co. L. 191. 5. Vide ante, (K. 2.) 

So if a wife joint-tenant takes huſband, who makes a feoff- 
ment, Q. the jointure is ſevered during the continuance of the 
lliſcontinuance: for a right of action cannot ſtand in jointure 
with a freehold, or inheritance in poſſeſſion, Vide ante, (K. 2.) 
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ESTATES. 


So, if joint-tenant for life makes a feoffment, or grant in tal, 
or leaſe pur auter vie, which amounts to a dein, and deveſts the 
reverſion; the jointure is ſevered. G. L. 191.6. And this ſhall 
be a forfeiture. Vide Forfeiture, (A. 1.) 

So, if a joint-tenant within age; makes a feoſſment; the join- 
ture is ſevered, tho? the ſeoffment was voidable. G. IL. 337. 

So, if one joint-tenant levies a fine of the whole; tho? it be to 
the old uſes. Moll. Ca. a5. | 

do, if there be two joint-tenants for life, and the one levies 2 


fine ſur conceſſit to & and dies; his moiety dots not ſurvive, but 


goes to him in reverſion, R. Jon. 55. 

So, if a leaſc be to two for their lives; and by another convey. 
ance, the leſſor grants the reverſion to them and the heirs of their 
bodies; the jointure is ſevered : for the eſtate is executed, and 
they are tenants in common in tail in poſſeſſion. Co. L. 182.6, 
Vide ante, (B. 18.) 

So, if a reverſion be granted to one of the leſſees, in fee, or in 
tail: for tlie reverſion is executed for a moiety. Co. L. 182. b. 

90, if a reverſion be granted to a leſſee and ſtranger, and theit 
heirs. Co. L. 182. 6. | 

So, if a reverſion deſcends to a joint-tenant. R. 2 And. 202. 
Cro. El. 743. R. Cro. El. 470, 481. 2 Co. 60. b. 

So, if there be a leaſe for life, and the leſſor grants the reverſion 
to two in fee, and the leſſee grants his eſtate to one of them; the 
jointure is ſevered, and the eſtate executed for a moiety, G. I. 
183: 6, 

Or, if the leſſee grants to one of them and a ſtranger, Co. IL. 
182. 4. ; 

So, if there be joint-leſſees of a term, and one of them aſſigns 
part of his term to the other ; it ſhall be a ſeverance of the jointure 
for the whole. Crs. El. 33. 

So, if one of them mortgages his part. R. 1 Sal. 1 58. 

So, if there be two joint-tenants of an advowſon, and they agree 
to preſent by turn, and that one ſhall have one moiety, and the 
other the other moiety, and this is executed by a preſentation by 
each; the jointure is ſevered. R. Carth. 500. | 

So, if there be joint-tenants for life, and one leaſes for years it 
ſhall be a good ſeverance during the term. Dy. 187. 2 Cre. 417. 

So, if he leaſes his part to commence at a future day. 2 Gro. 91, 

Or, to commence after his death, during the life of his compa- 
nion. R. 2 Cre. 91. Mo. 776. 2 Kol. 89. J. 5: E 

So, if he leaſes for years, if he or his companion live ſo long. 
R. 2 Cro. 377. Bridg. 43. | 

If huſband and wife and A. be joint-tenants, and the huſband 
and wife make a leaſe for years, if they or A. live ſo long; tho 
the leaſe is voidable by the wife, yet if the huſband and wife die 
without avoiding it, it ſhall be good againſt A. ſurviving : for the 
ſeverance continues. R. Bridg. 43. 

But if one joint-tenant makes a leaſe for years, this does not 
lever the jointure as to the frechold, Cz. L. 185. as * 


it, So, if two joint-tenants in fee make a leaſe for life, and the 
he leſſee ſurrenders to one of them: for this enures to both. G. IL. 
all 192. 4. 


If a woman joint-tenant takes huſband, it is not a ſeverance of 
in- the jointure. R. Pl. Com. 418. 6. | 

Otherwiſe, where a woman joint-tenant of a perſonal thing 
to takes huſband. id. | 

Yet if a joint-tenant for years makes a leaſe for a leſs term; 


3 2 that ſevers the jointure, and the term does not ſurvive. G. Lit. 
dut 192. a. | | 
ey Joint-tenants are ſeiſed per my & per tout. Lit. ſ. 288. 1 a) 
cir When huſband and wife are ſeiſed by moieties, or by entierties, Jt nn 
nd Vide Baron and Feme, (D. 2, 3.) ſeiſed. 
. But joint-tenants have a tight only to a moiety. Vide C. L. 
186. Qs : 
in And therefore, if one makes a feoffment, gift, or demiſe of his 
| part; only a moiety paſſes. C. L. 186. a. 
ei! So if one bargains and ſells his lands, and before inrolment the 


other dies; yet only a moiety paſſes. Co. L. 186. 4. 2 Oo. 53. 
52. Cro. Car. 217. Me. 776. 
If a leaſe be by all, rendring rent to them, and one does not ſeal 


on it; only a moiety paſſes. 1 Vent. 136. | 
the If all join in a feoffment, each gives but his part. Co. L. 186. a. 
I. And thereſore, if a feoffment be upon condition, that upon 


breach one ſhall enter into the whole; yet he ſhall enter only into 

I. his part. Bid. _ 5 : | 
And if one feoffor dies, the feoffee cannot plead the feoffment 

zus of the ſurvivor: for each gave only his part. Co. L. 186. 


ure So every joint - tenant loſes, or forfeits only his part. If one be 
an alien, the king, upon office, ſhall have only a moiety. G. L. 
186. a. 25 | 
Tee If one be a villein, the lord ſhall enter but into a moiety. Bid. 
the 90 the one may demiſe his part for years, or at will, to his com- 
by panion. Ibid, | 
Or make his companion his bailiff of his part. Bid. 
zit And maintain account againſt him in ſuch caſe. Co. L. 186. a. 
17. Vide poſt, (K. 8.) 
if 
bh So, if one joint tenant does a thing which gives to another an (K. 7.) 
eſtate, or right in the land, it binds the ſurvivor : as if a joint- 3 bind 
ng. tenant in fee, or for life, makes a leaſe for 40 years. Lit. /. 289. the — 


So, if he leaſes to commence in futuro, and dies before the com- YideChan- 
and mencement. id. 5 GY. * 


tho So, if he leaſes for years the veſture or herbage of the land: 

die ſuch leſſee has a right to the land. Co. L. 186. 5. 

the And the ſurvivor ſhall not have the rent upon a leaſe for years, 
tho' he has the reverſion. G. L. 185. a. 

not So, if he acknowledges a ſtatute, recognizance or judgment, 


and execution be ſued in his life-time z that binds his companion 
800 Who ſurvives. Co. L. 184. ö. 5 
, 
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the ſurvivor. 


ESTATES, 


Bo, if there be 2 recovery againſt him, tho execution be not 
ſued in his life-time. C. I.. 185. a. 

But if a joint-tenant grants a rent-charge, and dies; this does 
not bind the ſurvivor : for he claims paramount the charge, and 
may plead a feoſſment to him, without ' naming his companion, 
Lit, /. 286. | 
So, if he grants common, eftovers, a corody, Sc. G. L. 185. 4. 

So, if he acknowledges a ſtatute, recognizance, or judgment, 
and dies before execution. Co. L. 184. 5. 

Or, be indebted to the king. Co. L. 185. a. 

So, if he contracts to make a leale for years; that does not bind 


Or grants, that if 4. pays ſo mock at Michael mas, he ſhall have 
it for years. Co. L. 185. a 
So, if he takes a leaſe, by indenture, of his own wad, from a 
ſtranger ; the ſurvivor is not bound by this efoppel. Ibid. 

So, if a joint-tenant grants the part of his companion, it ſhall be 
void, tho” he ſurvives; for it was in em. ann R. 2 Gro, 91. 
41s. 7576. ; | 

But if a joint-tenant grants a rent-charge, c. and afterwards 
releaſes to his companion; he ſhall hold ſubje& to the charge, tho 
he ſurvives ; for he does not claim by ſurvivorſhip, but under the 
grant. Co. L. 185. 4. 

How a conveyance enures by one joint-tenant to another, Vide 
Releaſe, (B. 4.—D. 1, &e.) 


(K. 8.) Tenants in Common. 


Tenants. in common are thoſe, who claim by ſeveral titles, or 
in ſeveral rights tho' by one title, aud have their poſſeſhon 1 in com- 
mon. Co. L. 189. Vide ante, (K. 2.) 

And they may be by deſcent, purchaſe, or preſcription. 0. I. 
188. 5. 

If tenant in tail to him and the heirs of the body of his wife, 
has iſſue a daughter, and afterwards another res by another 
venter, diſcontinues, and diſſeiſes the diſcontinuee, and dies; bis 
daughters are tenant in common by deſcent : for the eldeſt is re- 
mitted to a moiety; and therefore they are not parceners ; for they 
claim by ſeveral titles. G. L. 349. 6. 

Tenants in conimon have a ſeveral right to the freehold, and 
inheritance, 

And therefore, in an action real, or which concerns the title, 
they ought not to join, except it be for an intire thing. Vide 
Abatement, (E. 10.) 

So they have a ſeveral right and title to a moiety of the things 
which they hold in common : and therefore, if one dies, his moie- 
ty does not ſurvive, but goes to his heir; or if it be a chattel, to 
his executor or adminiſtrator, 

.And one of them my enfeoff his companion of Ws part, Co. 


. 200. 6. 
3 If 


ESTATES, 


ff one levies a fine, makes a feoſfment, Sc. of the whole; his 


moiety paſſes. 
Tenants in common cannot make a joint leaſe, Heatherly v. 


Weſton, P. 4 C. 3. 2 Wilf. 232.] 

If one actually ouſts his companion of the poſſeſſion, the other 
may maintain an ejectment againſt him. Lit. ſ. 322. 

Confeſſion of leaſe, entry and ouſter, is ſulkcient on an eject- 
ment, in the caſe of a tenant in common, without = of actual 
ouſter. Oates v. Brydan, P. 6 G. 3. 3B. M. 1 

So, if one ouſts the other of his ward, or other = real, the 
id other ſhall have ejectment of ward againſt him. Lit. he 323. 

So, if one tenant in common deſtroys the flight of a dovecote 
the other ſhall have treſpaſs. Co. L. 200. a. 


A Or deftroys all the deer in their park, &c, Co. L. 200. J. 

. Or removes the mereſtones pro metis & bundis terrarum ſuarum., 
Cs. L. 200. b. 

* If one diſturbs the other in the ſetting up of hurdles for their 


foldage. G. L. 200. 6. 

So, if one tenant in common of a wood, turbary, piſcary, &c. 
* does waſte againſt the will of che other; he ſhall have waſte againſt 
him. C. L. 200. 6. 

If one corrupts the water, thi other ſhall have an action upon 
the caſe, Cp. IL. 200. 6. 

If one will not repair their houſe, mill, &&c. the other ſhall have 
u writ de reparatione fecienda. Co. I. 200. ö. F. N. B. 127. 

If one makes the other his bailiff of his part, as he may, he ſhall 
have account againſt him. Q. L. 200. b. Vide ante, (K. 6.) 

But their occupation is in common per my & per tout: and 
therefore, the one ſhall not have ejectment againſt the other, with- 
garen actual oyfer. Co. L. 199. b. R. Cv. El. 220. 1 Les. 212. 
D. I Sal, 391, 2. 

So the one cannot diſſeiſe the other, without an actual oer. 


„E. 1 8 292. 
| 80, if the one takes an entire chattel real, as the body of his 
is ward, villein, &c, the one may take him back, but ſhall not have 


remedy by action. Co. L. 200. a. 

So, if the one takes a chattel perſonal intire, or not intire; the 
other may retake it when he has an opportunity, but has no remedy 
7 by action. Co. L. 200. a. 

So, if an eſtray, or other thing belonging to a manor, which 


d they have in common, happens. 

So, if A. has a ſhip in common with B. and diſpoſes the whole 
7 to another; no remedy lies by action againſt 4. R. 1 Lev. 29. 
n When partition ſhall be made between joint-tenants, and tenants 


in common, and how, Vide Perceners, (C. 1, &c. 6.—Pleader, 
(3F. 1, &c.) 

When — ſhall join in a ſuit or be jointly ſued, and when not, 
Vide in Abatement, E. 9, 10.—F. 5, 6,—Chancery, (3 V. 1, &c.) 
What words in a deviſe, &c. make an eſtate in common, ide 


ae, K. 2.) —Deviſe, (N. 8.)—Chancery, (3 V. 4) 
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(A) Eſtoppel; Mhat ſhall be. 
( (A. 1.) By Matter of Record. 


A* Eftappel is, when a man is concluded, by his own ac ot 

acceptance, to ſay the truth. Co. L. 35 2. a. 

1 And it may be by matter of record, of writing, or in pais. Ct, 
5 3 52. . 
By matter of record; as, if the king by his letters patent grants 

lands to B. claiming nothing in the freehold; B. cannot after. 

wards ſay againſt the king, that he was enfeoffed by A. 1 Ra. 

864. J. 6. 

So, if a man levies a fine, or ſuffers a recovery to A. of the land 
of B. in the name of B. it ſhall be an eſtoppel to B. and he cannot 
avoid it without a writ of diſceit; for he cannot aver againſt the 
record, 1 Rel. 863. J. 17, 20, 22. 

If a man acknowledges a deed to be inrolled in court, and it is 
inrolled of record; he cannot afterwards ſay, non eft factum. R. 
39 H. 6. 32.b. 1 Rol. 862. J. 12. | 

Tho? it be acknowledged by his attorney for him, and not in 
perſon. R. 39 H. 6. 32. 5. 

Tho! the attorney had no ſpecial authority to do it. K. 39 
H. 6. 32. . | | | 

If 7 levies a fine of the land of another, he ſhall be eſtopped to 
ſay, partes finis nihil habuerunt. Jon. 459. N 

So a man may be eſtopped, by pleading upon record: as, if: 
ſcire facias be upon a judgment in Trinity term, and nul tiel record 
is pleaded, and judgment thereupon ; the defendant cannot after- 
wards ſay, that the judgment was in Michuelmas term. R. 
1 Sal. 276. | | 

So, if A. by deed be bound that he will not ſue B. and a breach 
is aſſigned, that he ſued an original, and at the return in bank, 
obtulit fe verſus B. in placito pred? ; he cannot plead, that he did not 
ſue modo & forma: for he is eſtopped by the record. 1 Rol. 863. 
J. 30. 
waſte againſt a leſſee of the demiſe of the plaintiff, if the 
defendant abates the writ by plea, that the demiſe was by the plaintif 
and another; in another action by them he ſhall be eſtopped to ſay, 
that the leaſe was only by one. 1 Ra. 8. a. I. 10. 

If a man by plea confeſſes a tenure in capite, and then alledpes 
licence of alienation z he cannot ſay upon another alienation, that 
he does not hold in capite. 4 Inft. 111. 

If in a nuper obiit, or rationabili parte, by one parcener againſt 
another, the defendant diſclaims in blood, and claims by purchaſe, 
the plaintiff ſhall have a writ of mortd anceflor for the whole. G. 
L. 164. 5. c 

90 a man may be eſtopped by an imparlance, or continuance 
upon record. Co. L. 352. a. 


Or, 


ESTOPPEL 


Or, by any confeſſion or admillion upon record. Co. L. 352. a. 

Sg a man may be eſtopped by a verdict upon record: as, in 
treſpaſs, if the defendant preſcribes for common, and the plaintiff 
traverſes the preſcription, the defendant may ſay, that in a former 
action by the plaintiff againſt the defendant, the ſame preſcription 
was found againſt the plaintiff, Semb. Sho. 28. | 

So a man may be eſtopped, by not denying a matter alledged 
upon record: as, if A, be ſeiſed in fee, and B. brings waſte againſt 
him, ſuppoſing him in of his demiſe ; tho' A. pleads, no <vafte 
dine, and it be found for him, he ſhall be eſtopped to ſay, that he 
is not in of the demiſe of B. 1 Rol. 864. J. 15. 

If a prior prays in aid of his patron, and the plaintiff ſays, that 
he has a convent and common ſeal ; if he does not deny it, but demurs, 
whereby he is ouſted of aid, he cannot afterwards ſay, that he has 
no convent or common ſeal, when he did not deny it before. 
1 Rol. 864. J. 40. 

If the defendant prays in aid of the reverſioner, and the plain- 
tiff ſays, that he is ſeiſid in fee, which he does not deny, whereby 
he is ouſted of aid; he ſhall not afterwards ſay, that he is tenant 
for life. 1 Rel. 864. J. 45. 

And matter of eſtoppel in a count (tho! it be but by way of ſup- 
poſal) after judgment, concludes the parties in another aCtion, 
Co. I. 352. 5. Vide poſt, (E. 5.) 

So a matter expreſsly alledged in a plea, replication, or other 
pleading, after nonſuit, as well as after judgment. Co. L. 352. B. 

But after a nonſuit, a matter of ſuppoſal in the count, does not 
eſtop. G. L. 35 2. 6. 

If the eſtoppel appears on the record, it need not be replied, 
but advantage = be taken of it on a general demurrer. Palmer 
V. Ekins, A. 2 Us 2. Str. 817. Lad. Raym. 1550. 


(A. 2.) By Matter of Writing, 


So a man may be eſtopped by matter of writing, which is not of Ni. EB 


record: as, if a condition in a bond recites, that there are divers (6. 7:1 
ſuits in B. R. the obligor is eſtopped to ſay, that there are no ſuits 
there, R. Cro. El. 756. 17 | 

If a condition be, 1% perform the covenants in an indenture; he 
ſhall be eſtopped to ſay, that there is no ſuch indenture. R. 1 Rl. 
408, 1 Rol. 872.1. 30. „ | 

So, in all caſes, where the condition of a bond has a reference 
to any particular thing, the obligor ſhall be eſtopped to ſay, that 
there is no ſuch thing: as, if a condition be, zo pay all ſums which 
T. is bound to pay to the children of B. according to the will of D ; he 
ſhall be eſtopped to ſay, that T. is not bound to pay, &c. 1 Rel. 
872. J. 50. Dy. 196. a. 

If a condition be, to releaſe all the right aubich he has in B. for his 
life; he cannot fay, that he had no right in B. for life. Per Tanf 4, 
1 Rel. 85 3. 1.5. Pide infra. 

If a condition be, to pay money for which he is bound in ſuch 4 


particular 


(A. 3.) 
By accept- 
ance of an 


eſtace, &c. 


ESTOPPEL. 


particular recognizance ; he cannot ſay, that there is no ſuch recog. 
nizance, R. 1 Rol. 873. I. 10. g 

So he cannot plead, that he was bound in ſuch an one as ap- 

ars to be no recognizance. R. 1 Rl. 873. /. 15. | 

If it be, to give part of the goods which A. deviſed ts him; he can- 
not ſay, that A. did not deviſe. R. 1 N 873, l. 20. 

If a condition be, that A. and his wife ſhall appear in B; he can. 
not ſay, that he has no wife, R. 1 Na. 873. J. 25. Al. 13, 

If a condition, reciting that A. carried 1200 billets to D. be, 
that he ſhall pay ſo much a hundred ; he cannot ſay, that he did not 
carry 1200. K. Al. 52. 

It a leaſe be by indenture ; the leſſee ſhall be eſtopped to ſay, 
no demiſe. 1 Leo. 156. ; 

If a leaſe be by huſband and wife; after the death of the huſband 
the leſſee ſhall be eſtopped co ſay, that the wife had nothing, K, 
1 Rol. 872. l. 45. 

So a man may be eſtopped by any indenture, or deed poll, Cz, 
L. 352. a. . 

by an acquittance or defeazance by indenture or deed poll. Co, 
L. 352. a. | 

*So, in general the grantor is eſtopped by his deed, to ſay he 
bad no intereſt, 2 Term Ich. 171.* 

*But this principle does not apply, where the grantor is a truſtee 
for the public, eſpecially if deriving his authority under a public 
act of parliament he grant that which he is not empowered to 
grant by the act. 2 Term Rep. 171.“ | 

If the condition of a bond contains a generality to be done, the 
party ſhall not be eſtopped to ſay, that there was not any ſuch 
thing; as, if a condition of a bond be 1 perform all agreements et 
down by A. the obligor may ſay, that no agreement was ſet down 
by A: for the condition is general, R. 1 Rol. 872. Il. 25. 

If a condition be, 79 carry atvay all the marle in ſuch a claſe; he 
may ſay, that there was no marle there, R. 1 Rel. 872. I. 35. 

[A lefſee by indenture is not eſtopped by the deſcription of the 


lands in the leaſe ; but may try the fact, whether the land called 


L. 's meadow, be mcadow or not. Shipwith v. Green, M. 11 C. 
Str. 610.] | 
So, if it be, 79 releaſe all his right in B; he may ſay, that he 
has not any right there, Per Tanj4. 1 Rel. 872. l. 37. Vide 
upra. X 
18 a deed poll does not eſtop a leſſee, grantee, &c. for it is the 
deed of the leflor, grantor, c. only. Co. L. 363. . 


(A. 3.) By Matter in Pais. | 


So a man may be eſtopped by matter in pair, which is not in 
writing: as, if an huſband, ſeiſed in right of his wife, enfeofts 4. 
who afterwards demiſes to the huſband and wife for life ; tho? the 
wife be in her remitter, and A. has not any reverſion, yet in walte 
againſt the huſband and wife the huſband is eſtopped to ſhew ſuch 

5 | remitter, 


ESTOPPEL 


A. tho' it was not in writing, Lit. /. 666, 667. 
So, if a wife brings dower, and recovers, ſhe ſhall be eſtopped 
afterwards to claim land ſettled upon her for her jointare, 
Tho' the had entred clandeſtinely into the land ſettled for her 
jointure, before the writ of dower brought. 1 Kol, 862. J. 20, 25. 
Hs 5 / 
; oh man may be eſtopped by acceptance of rent. G. L. 
252. 4. 


80 by entry, or livery, &c. G. L. 352. 4. 


(B) Wiho are bound by an Eſtoppel. 


A N eſtoppel is reciprocal, and binds both parties. Co. El. 
352. 4. (Vide Cre. El. 700.) Vide 1 Term Rep. 86. 

All parties and privies are bound by an eſtoppel. Pol. 61. 
Jen. 460. 

( 80 a privy in blood, as the heir, ſhall be bound by an eſtoppel. 
Co. L. 352. a. 

As, if a contingent remainder be to A. in fee, who makes a 
leaſe by fine, or indenture, and then dies before the contingency 
happens; his heir ſhall be eſtopped by the leaſe. X. Pol. 
61, 66, 

lk che eldeſt ſon of tenant in tail levies a fine, and then his 

father dies, and afterwards he dies without iflue, his younger 
brother thall be eſtopped by the fine: for he mult derive his title 
as heir to him. Pol, 61, 

Tho' there was no intereſt at the time of the eſtoppel created, 
but the intereſt accrued afterwards to the anceſtor. R. Pol. 66. 

But if the heir apparent of a copyhlder in fee ſurrender in the 
life-time of his anceſtor, and ſurvive him, the heir of ſuch 
ſurrenderor is not eſtopped by that ſurrender of his anceſtor from 
claiming againſt the ſurrenderee. 3 Term Rep. 365.* 

So, a privy in eſtate : as, if A. demiſes the manor of D. by 

indenture, for years, and afterwards purchaſes the manor, and 
ſells it to B. the vende? ſhall be bound by the eſtoppel to ſay, 
— A. had not any thing in the manor at the time of the leaſe, 
18 26. 
So, if jadgment be in a cire facias upon a judgment in Trinity 
term after nul tiel record pleaded, where in truth the judgment 
Was in AMichaelmas term; the party to the judgment, and 
1 claim under him, ſhall be bound by this eſtoppel. R. 
I dal. 276. 5 8 
So, a privy in law : as, the lord by eſcheat. Co. L. 
352. 4. | 
Lvery one, who claims under another by act of law, or in the 
N. Co. L. 352. ö. 


Tenant in dower, or, by the curteſy. Pol. 61. Co. I. 
352. a. 


burt and jury are bound by it: as, if the plaintiff in ejectment 
makes 


remitter, againſt his feoffment and acceptance of an eſtate from 


50, where the title of the plaintiff is made by eſtoppel, the | 
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makes title by a judgment in a ſcire facias upon a judgment in 
Trinity term where it was in Michaelmas term; the jury cannot 
find that the original judgment was in Michae/mas term, R, 
1 Sal. 277. 
So, if a woman ſues, or be ſued, as ſele, and judgment is 
againſt her as ſuch, tho” ſhe was covert; the ſhall be eſtoppel, 
and the ſheriff ſhall take advantage of the eſtoppel. 1 Sal. 310, 
K. 1 Rol. 869. J. 50. Vide paſt, (D.) 

If an executor or adminiſtrator admits affets, tho? he has then 
not; the ſheriff may return a Devaſiavit, N. 1 Sal. 310. 


(c) Who not, 


B UT, generally a ſtranger ſhall not be bound by, nor take 
advantage of an eſtoppel. Co. L. 352. a. 

So a woman ſhall not be eſtopped, after coverture, by a 
admiſhon upon record by her huſband and her, during coverture, 

As, if huſband and wife admit B. to be a mulier; in another] 
action by B. after the death of the huſband, the wife may plead 
that he is a baſtard. 1 R/. 865. J. 10. | 

If huſband and wife plead a feoffment; the wife, aſter the 
death of her huſband, may ſay, that nothing paſſed by the feof: 
ment. 1 Rel. 865. J. 5. | 

If huſband and wife make a leaſe, where the wife has nothing; 
after coverture, ſhe ſhall not claim by eſtoppel. Cv. El. oo 
Vide poft, (F.) 7 1 | 

So an heir, who claims as heir of his father, ſhall not h: 
eſtopped by an eſtoppel upon him as heir to his mother: as, itz 
woman, who had an eſtate for life, recovers in a cui in vi 
againſt the donee of her huſband, ſuppoſing that ſhe had a fes, 
and afterwards makes a feoffment, and dies, and the donee dia 
without iſſue; the heir of the father ſhall recover againſt toe 
feoffee of the mother, tho' heir alſo to her, and ſhall not be 
eſtopped by the record of the judgment in the cui in vita, lich 
affirmed the mother to have a fee. Co. L. 365. b. 

90, if a ſon be eſtopped by his pleading upon record, and 
dies, his uncle and heir ſhall be bound; but if he dies, and tht 
land deſcends to the father, he ſhall not be bound by the eſtoppe 
of his ſon; for he cannot be heir to him, G. L. 12. g. 

So, if the heir docs not claim the land from him who made tit 
eſtoppel, but by his own purchaſe, or by another anceſtor, Is 
ſhall not be bound by the eſtoppel, Jon. 460. 

Tho” he derives his blood from the party to the eſtopyt 

on. 460, 1. | | 

So, if the plaintiff does not rely upon the eſtoppel, the coun 
and jury ſhall not be bound by it; but the jury may find tit 
matter at large, and the court ſhall give judgment according! 
as, in debt for rent upon a leaſe by indenture, if the defendil 

leads nil habuit in tenementis, and the plaintiff replies, quod Hulu 


1 Saf. 277: Vide Pleader, (S. 5.) 


Deſens 
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[Defendant in treſpaſs for meſne profits is not eſtopped by a 
judgment, in ejectment againit the caſual ejector, on which no 
writ of poſſeſſion has ifſued, if he was not a defendant in the 
ejectment. Fefferies v. Dyſon, H. 7 G. 2. Str. 960. 

-A. afſerting that he had a right to a patent machine cove- 
12373 with B. that B. ſhall have the liberty of uling it in a 

.rt:icular manner; in conſideration of which B. covenants that 
he will not uſe it In any other; in an action by A. cn the cove- 
nant B. is not eſtopped by the covenant from pleading in bar to 
the action, that the invention was not new, or that the patentee was 
n:t the inventar; but he may thus ſhew that the patent was void, 
and confequently that there was no conſideration to him. 3 Term 
Rep. 438.*˙ : 

But if the patentee himſelf aſſign the patent, and afterwards 
infringe the right of the allignec, he is eſtopped from pleading, 
to an action by the aſſignee, that the invention was not new. 


Id. 439, 441.“ 
(D) Mho ſhall take advantage of an Eſtoppel. 


[VERY one, who claims under an eſtoppel ſhall take advan- 

tage of the eſtappel : as, a woman, who claims dower, ſhall. 
take advantage of an eſtoppel by deed between her huſband and 
his tenant. 1 Rel. 868. J. 47. 

If A. demiſes by indenture to B. for life, and afterwards by fine 
grants the reverſion ; the conuſee ſhall eſtop B. in a guid juris 
clamat, to ſay that H. had nothing. 1 Rel. 868. J. 50. 

If a man recovers a rent-charge againſt B. out of his land, who 
afterwards ſells the land to another; the vendee thall be eftopped 
by the recovery, and the recoveror ſhall take advantage of its 
i Rl. 868. J. wt. 

The purchaſer of the reverſion of lands demiſed ; for the eſtop- 
del runs with the land. Palmer vs £kins, M. 2 G. 2. Str, 817. 
Id. Raym. 15 50.] 

So an officer, in the execution of proceſs, ſha!l take advantage 
of an eſtoppel vpon record in the ſame action: as, if a feme covert 
be ſued as a feme ſele; the ſheriff ſhall take her in execution, tho? 
ſhe be the wife of another, and hath another name. R. 1 Nel. 86g, 
„ 50. Vide ante, (B.) 

Ita man be ſued as a knight and baronet, tho? he be not a baronct, 


and the ſheriff takes him in execution; he ſhall not have an action 


againſt the ſheriff, R. 1 Rol. 869. J. 45. 

So the king ſhall take advantage of an eſtoppel, tho' he be not 
party to the record; for he is always preſent in court. 2 Inf. 39. 

So, every perſon {hall take advantage of a diſability, which ap- 
pears by record; as, outlawry, excommunication, attainder, c. 
tho' a ſtranger to the record. G. L. 352. b. 129. b. 

So, of baſtardy, mulierty, certified, c. Co. L. 352. 5, 

But a ſtranger ihall not take advantage of the niir of any 
one upon record ; for hie is not bound by it. Aid. 

Vol. IV. G So, 
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So, a tranger fhall not have advantage of villenage confeſſed, ot 
found; but the lord only. Co. L. 128.6, 


(E) What hall not be an Eſtoppel. 
(E. 1.) A Record caram nom Fudice. 


B U Ta man {hall not be eſtopped by a record, which was coram 
nan judice : as, by record of an action in the marſhalſea, where 
neither party was of the king's houſehold. 1 Kc. 863. J. 50. 
Nor, by the record of a f5rmedon ſued in B. R. 1 Rel. 863. J. ult, 
The plaintiſf᷑ in equity cannot be eſtopped by a verdict at law; 
for there is no ſuch thing as an eſtoppel in a court of equity, 
Pierce v. Fences, P. 1717. in Sc. Bunb. 11. ] 


(E. 2.) Where the Truth appears by the ſame Record. 


So a man ſhall not be eſtopped, where the truth appears by the 
fame record. G. L. 352. 5. 

As, if a fine be levied, or concord made upon an original up" 
which a retraxit is entred ; tho? the parties are eſtopped to {ar, 
when the fine is pleaded, that it was not upon an original (for 
ſhall be intended well levied, till reverſed by error) yet, if by th: 
{ame record it appears that a retroxit was entred upon the origine, 
then the parties are not eftopped to ſay it; for it appears by tl: 
record itlelf, Eid. 

[If defendant is ſued by a wrong addition, and enters into ball. 
bond pront the writ, as he mult, and then puts in bail above by 
his right addition, 2059 vas arreſted by the name and addition, he 1; 


If an impropriation be to a biſhop of a rectory after the death of 
the incumbent ; and by indenture, ſhewing that matter, the billy 
demiſes the rectory for years in the life of the incumbent, and thc 

eaſe is confirmed by the dean and chapter; the bithop is no! 
eſtopped by tie indenture of demiſe : for it appears by the fame 
deed that he then had nothing in the rectory. Co. L. 35 2. b. 


(E. z.) Where the Thing is conſiſtent with the Record. 


So a man ſhall not be eſtopped to aver a thing conſiſtent wit 
the record, writing, &c. as, if A. B. ſerior and A. B. junior ae 
bound by an obligation, that e A. B. ſhall not reſert to fuchs 
evomang, ec. it may be averred, that A. B. junior was intended. 
Semb. 3 Med. 216. 

If a decd, releaſe, c. be inrolled upon record, the defendant 
way plead, that nothing paſſed by the deed, or, not ſeiſed at the tum 
Sc. for theſe pleas ate conſiſtent with the record. 1 Rol. 802 
J. 35» ; 

Do, if an obligor, being warned in detinue brought for the cb. 
ligation itielf, pleads conditions not performed; he may after ai 
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pleal to debt againſt him upon the obligation, a ſpecial nen ft 
faftum. Semb, 1 Rol. 862. J. 45, o 

If a man purchaſes a charter for licence to alien his land ; he 
may afterwards traverſe the tenure of the king. 1 Rl. 864.1. 3. 

It A. demiſes two cloſes called Lane's Meadows, the leſſæe Mall 
not be cſtopped to ſay, that they are arable, and not meadow. 
R. 2 Iod. Ca. 312. | | 

If a demiſe be made of premiſes in We/minſeer, late in the 
occupation of A. particularly deſcribing them, part of which was a 
yard, this will not paſs a cellar ſituate under that yard which was 
then in the occupation of B. another tenant of the leſſor. Aud the 
leſſor in an ejectment brought to recover the cellar is not citopped, 
by his deed from going into evidence to ſhew that the cellar was 
not intended to be demiſed. 1 Term Rep. 701.8 


(E. 4.) Where the Allegation is uncertain. 


So an eſtoppel ought to be certain to every intent. Cs, L. 352, 
b. 303. a. 

And therefore, if a thing be not direAly and preciſely alledged, 
it ſhall not be an eſtoppel, Co. L. 352. b. $ 

As, if a defendant pleads, within age, viz. atis 14 & nor: 
amplius, and after judgment brings error within 7 years, and 
aſhgns error by attorney, he ſhall not be eſtopped to fay that he 
was of full age at the time of the error aſſigned; for the alle- 
gation after the viz. that fuit ztatis 14 & non amplius, is not 
poſitive. R. 2 Jon. 170. (Vide Kay. 456.) 

So, if a man pleads a licence or pardon of alienation, he is not 
thereby eſtopped to ſay, that he docs not hold in capite upon ano- 
ther alienation : for the licence ſays, gue tenentur de nabis in capite, 
ut dicitur, and the plea is not more poſitive. 4 I. 111, 

So, if it be alledged by way of argument, or inference, G. L. 
352. ö. Pal. 396. 

So, if it be by way of recital. Co. L. 35 2. b. 


(E. 5.) Or only a Suppoſal. 1 


So, if a thing be alledged only as a ſuppoſal in a count, it ſhall 
not be an eſtoppel. G. L. 35 2. 6. Vide ante, (A. 1.) 

As, if in a ſcire facias upon a fine, the plaintiff makes himſelf 
heir by lineal deſcent, he may vary in his deſcent in a ſecond ſcire 


facias if the ſirſt was miſtaken. 1 Kal. 864. J. 27. 


(E. 6.) If it is not traveriable, or material, 


So, if the thing alledged be not traverſable, or material, it ſhall 
not be an eſtoppel. Co. L. 35 2. ö. 
As, in debt upon an obligation alledged to be made at J; in 


other action upon the ſame obligation, he may ſay that it was 


made at B. 1 Rel. 864. J. 25. 
If in error upon a judgment 20 Car. 2. it be aſſigned for error, 
that the defendant was within age, vis. ælatis 14 anneram; tho' the 
2 EITOT 
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error was aſſigned 26 Car, 2. and in both caſes the defendant 


appears by attorney, the judgment ſhall be reverſed : for the ma- 
terial part of the plea is, that he was within age, and the words 
after the viz. 14 annorum do not conclude him to be now within 
age. N. Ray. 456. (Vide 2 Fon. 170.) 

So, if upon a diſtreſs for rent, the tenant prays in aid, alledging 
that he has a leaſe for ten years; he is not eſtopped afterwards to 
ſay, that he has a leaſe for 60 years; for in aide prier it is not 
material, for what term, if he be a leſſee. Ray. 457. 

In reſcous upon a diſtreſs for rent, out of a houſe and one acre, 
the plaintiſf ſhall not be eſtopped, becauſe he at another time 
avowed for the ſame rent iſſuing out of a houſe and five acres, 
Lid. 

So, if A. claims by a deed to B. and C. and the heirs of their 
bodies, remainder to D. and that upon the death of C. without 


iſſue B. aliened to A. and D. entred, and iſſue is joined that at 


the entry of D. C. was alive, and this is found by verdict; after 
the death of C. D. may plead that nothing paſſed by the deed, and 
tall not be eſtopped. id. 


(E. 7.) 80 an Eitoppel may be avoided where an Act in pais is 
done by him, who had not Power to do it. 


So acceptance of rent, &. by him, who then had uo title, ſhall 
not be an eſtoppel. Cz. L. 352. b. 


(E. 8.) If an Intereſt paſſes, tho' not pro tanto. 


So, if any intereſt paſſes from the party, there ſhall be no eſtop- 
pel : as, if A. be tenant for life, remainder to B. in fee, and A. 
and B. join in a leaſe, if the lefſee brings an ejectment upon the 
demiſe of both, in the life of A. he ſhall not recover; for it was 


only the demiſe of A. and the indenture ſhall not be an eſtoppel 


to them; for an intereſt pailed from both. Cz. L. 45. 4. 

If leflee for the life of B. leaſes for 21 years, and afterwards 
purchaſes the fee, and B. dies: he ſhall avoid his leaſe for years 
tho” it was by indenture; becauſe an intereſt paſſed by his leaſe for 
the life of B. C. L. 47. bo Mo. 20. 

If A. demiſes to B. the herbage of his own land by indenture; 
B. is not eſtopped to ſay, that A. had nothing in tlie land: becauſe 
the leaſe was not of the land. C. L. 47. b. 


(E. 9.) If there be an Eſtoppel againſt an Eſtoppel. 


So an eſtoppel againſt an eſtoppel ſets the matter at large: as, if 
A. claims coiumon by grant, and, in another action againſt the 
fame delendant, claims it by preſcription, and the defendant 
admits it; A. who was eſtopped by his former claim to alledge 
preieription, by the admitflien of the defeutant thall be now at 
liberty to do it, 1 X/. 874. J. 30. 

80, 
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So, if a defendant pleads joint-tenancy with B. and the plaĩntiſf 
traverſes that he is ſole tenant; the defendant may vouch as ſole 
tenant : for the plaintiff is eſtopped to gainſay it. 1 Rel, 875. J. 5. 


(E. 10.) If the Truth be found by Verdict. 


So, if the jury find the truth of the fact, the court will give 
judgment accordingly without regard to the eſtoppel. ide ante, 
(C.)—Pleader, (S. 5.) 

And therefore, if a leaſe be by indenture by A. to B. and aſter- 
wards B. brings an ejectment for lands demiſed againit A. and 
upon not guilty the jury find that A. having nothing in the land 
demiſed to B. by indenture rj, there ſiuall not be judgment for 
B. Dub. Sav. 99. 

If by confeſſion in a court of record, by livery ſued, Sc. tenant 
in tail be eſtopped to ſay, that he does not hold of the king; upon 
a diem clauſit extremum the jury ſhall find the truth, and thereby the 
heir ſhall be relieved. 1 HFH. 4, 5.6. 

But where an eſtoppel binds the eſtate, and converts it to an in- 
tereſt, the court will adjudge accordingly ; as, if A. leaſes land to 
B. for ſix years, in which he has nothing, and then purchaſes a 
leaſe of the ſamc land for 21 years, and afterwards leates to C, for 
10 years, ang all this is found by verdict; the court will adjudge 
the leaſe to B. good, the? it was fo only by concluſion, | 

So, if A. leaſes for years, having only a contingent remainder 
not veſted, and after the contingency levies a fine to B. in fee, aud 
the whole is found by verdict ; the leaſe for ycars ſhall be adjudged 
good. R. Pol. 68. 

So, if A. be diſſeiſed, and during the 4/74 common recovery 
is hall againſt him as tenant, to the uſe of B. tho? the recovery 
was void for want of a good temint to the proecipe, it ſhall be good 
by eſtoppel againſt A. his heirs and ath;zns. N. ibn a ſpecial 
werdi, 1 Rol, 855. J. 15. Ov. Car. 389. 1 Kl. 868. J. 35. 


(F) When an Eſtoppel determines. 


N O an eſtoppel determines by cr of the aA, deed, &c. which 
made the citoppel; as, if a man takes a leaſe for years by in- 
denture of his own land; if the leaſe determines, it ſhall be a 
determination of the eſtopprl. Co. I., 47. 6. 

(If tenant for life makes leafe for years by indenture, during his 
life and the continuance of the leaſe, the tenant is eſtopped to ſay 
he has not the reverſion in him; but he being dead, he is not 
eſtopped, but may conſeſs the leafe, and avoid it on covenant by 
the heir, for not repairing. N. en demzrrer, Brudenell v. Roberts, 
T,2G. 3. 2 Vin 143. 

If A. accepts a leaſe from B. and his wife, where the wiſe has 
nothing ; after the death of the huſband, the eſtoppel ceates, and 
that ſhe hod nathing may be pleaded in bar of an action by the wile, 
R. Cre. El, 700. Vive ante, (C.) 
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E S T RAT. 
Vide Wife (F.) 


ESTREA To 
Vide Prerogative, (D. 575 59.) 


S TREPEM ENT. 
Vide Mate, (B. 2.) 


E VES QU E. 
Vide Certificate, (A. 1, &c.) —Ecccigſiaſtical Perfone, (C. 2.)— 
Eſgliſe, (H. 11, 13.) Ireland, (E.) —Pleader, (3 I. 9, 12.)— 
Viftor, (A. 8.) 


EVE DENCE 


(A. 1.) What Things ore offowed ko; Evidence; 
Matters of Recozd. 


VIDENCE imports matters of record ; as letters patent, 
F fines, recoveries, &. writings under, or without ſeal; as 
charters, deeds, court-rolls, accounts, & teſtimony of witneſſes, 
and other proof given to a jury. Cz. L. 282. a. | 

Aud therefore, letters patent may be produced in evidence. 

[A commiſſion of inquiry under the exchequer ſeal, and an 
inquiſition taken thereon, is admiſſible, but not concluſive evi- 
dence of lands having bcen part of a priory, tho? party to the ſuit 
was no party under this commiſſion, Tozker v. D. Beaufer!, 
H. 30 G. 2. 1 F. A. 146.] 

A fine, or common recovery. 

A judgment, ſtatute, recognizance, or other matter of record. 

So, a judgment and recovery in Wales, in a quid ei def+rceat, 
R. Hur. 118. 

Letters patent of land in a county palatine under the ſeal of the 
dotchy. 4 I. 209, 

do, the pope's bull. Vide paſt, (A. 2.) 

So, by the . 29 Car. 2. 8. a giauc of augmentation to 2 
vicaraye, regiſcred, exa: nined, and atteſted by the biſhop, &c. 
; rd. 

record of a criminal conviction can be given in evidence 
' fue, for it might have been on the evidence of a pariy 
in che civil fuit. Gitfn v. M Carty, T. 9 G. 2. 

#1. 311.3 
[Therefore 


erefore, if A. convicted of forging a note from B. to him- 
ſelf, ſues for other notes from . to his inteſtate, and reads a 
depoſition of a dead witneſs to prove B.'s owning the notes in 
queſtion, and the ſame witneſs has ſworn to B.'s owning the 
forged note, yet the record of conviction ior iorgery cannot be 
read, but the forged note may, a1 the marks of forgery ſhewn. 


Bid.) 


(A. 2.) What ſhall be ſaſhcient Proof. 


If the record itſelf be produced, it ſhall be read without other (A. 2.) 
The record, 


roof, 
or exempli- 


So letters patent under the great ſeal ſhall be read without other gcation 
roof, 
| 80, by the ff. 3 (or 3 © 4) Ed. 6. 4. and 13 El. 6. patentees 
and all claiming under them may make title, . by ſhewing the 
exempliſication, or coat of the roll. 

And theſe ſtatutes extend to all the king's patents which 
concern land, privilege, or, other thing, granted to a ſubject, cor- 
poration, or any other. R. 5 Co. 53. 

So the chirograph of a fine is ſuſheient, without other proof. 


Pl. Cm. 409. b. 

Or the exemplification of a fine, 

So the exemplification cf a common recovery under ſeal is 
ſuſhcient. without more. 

So an exempliſication of a recovery in an inferior court of re- 
cord under the town-ſealz where the records are conſumed. 
Hard, 120. per Hales. 1 Med. 117. | 

So, an exemplification of a recovery in antient demeſre, being 
| old, if the records are loſt, R. 1 Med. 117. 

And, by the /. 27 El. 9. The exemplification of a recovery 
in Wales, or a county-palatine, ſhall be of the ſame validity to all 
intents as the original record, 

So an exemplification of any record under the great ſeal, or 
ſeal of the court, is ſuiſicient. 10 Ca. 93. a. 

90, an excmpliſication of a record in {#/-; or a county palatine, 
under the ſeal of the court there, Sn Hurd. 1 20. 

So, an exemplification of the pope's bull, under the ſeal of the 
bithop, ſhail be allowed. X. ard. 119. 

[Exemplification under the archhithop's ſeal, of adminiſtration 
with the will annexed, is a good eviene, tho" it only recites the 
fact, and ſets out the will in bee verba, Kempt:n v. Croſs, P. 
tes.! 

[The pyhea in a former action produced by aſſeciate, is ſuſſicient 
to prove that ſuch action was trizu and rel: red. Barner 449. ] 

In an action on a wager wither a «-cree of the court of 
chencery would be reverſed on apncal to the houſe of lords, a 
copy of the reverſal is ſuihcient evidence, wit/9:t producing the 
minute book itſelf ; ſuch copy need not be on ſtamps. C 17.* * 
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88 EVIDENCE. 


*The certificate of the auditor of the duchy of Lancaſter, i; 
ſuſficient evidence of the enrollment of a duchy leaſe. Doug, 
56, 58. * 

So, the indorſement by the proper oſſicer is ſufficient evidence 
of the enrollment of a bargain and fale, Id. 57, 58.“ | 


(A. 3.) So a record may be proved by a copy examined with the 
A copy, or griginal : for a razure or interlineation ſhall not be preſumed, 
* 10 Co. 92. b. 2 Rol. 676. |. 45. 

8 5 [The printed ſtatutes examined with the parliament-roll, 
Rex v. Fefferier, T. 7 G. Str. 446. 

Tho? it be a record in Wales, &c. it may be proved by an 
examined copy. R. Hard. 119. | 

So a copy of a common recovery 18 ſufficient, without proving 
a tenant to the præcipe; for it ſhall be intended well ſuffered, if 
the contrary does not appear. 2 Cro. 455. Lut. 1549, 
1 Mad. 117. | 
Tho' it be a recovery of a reyerſion, if it be ancient, and 
the poſſeſſion accordingly z for a ſurrender ſhall be intended, 
1 Vent. 257. 

['The copy of a copy-holder's admittance of 30 years ſtanding, 
is evidence, tho* not ſigned by the ſteward, Dean of Ely v. 
Stexwart, T. 1740. 2 Athyns 44] 

So, if a record be loſt or conſumed by fire, it may be proved by 
collateral evidence: as, in ejectment for a rectory, to which a 
recuſant preſented, the record of conviction, being burnt, may 
be proved by the cſtreats in the exchequer. R. Hard, 323. 
1 Sal. 285. 

So, if »ppropriation or not he the iſſue, the king's licence, being 
loſt, may be proved by other evidence; for it is not directly the 
point in iſſue. R. Hard. 323. | | 

So, in zrver, if a fiert facias, or venditiant exponas, &c. be loſt, 
R. Hard. 323. Al. 18. 

So a recovery in ancient demeſne, being loſt, and the roll not 
found may be proved by witneſſes, where the poſſeſſion has gone 
accordingly. 1 Vent. 257. | 

bs [A copy of an award, the original being loſt in a mail rot bed, 

* Robinſon v. Davis, J. 8 6. Str. 5 26. . 

5 [It an original note is loſt, and a copy offered in evidence, the 
court muſt firſt be fſatished of the genuineneſs of the original, 
Gocdlier v. Lake, M. 1737. 1 Atkyns 446.) 

So a record may be explained by witneſſes: as, what manor, 
perſon, &c. was intended, where there are ſeveral of the ſame 
name. PI. Com. 85. be | 

4 An officer may be examined as to the condition, but not as to 
the matter of a record. Leighton v. Leighton, IM. 6 G. Str. 210. ] 
It the patron's name in an inſtitution is left blank in the biſhop's 
regiſter, parol evidence may be admitted to prove who was patron. 
R. on error from Irdand, Ap. Meath v. Ld. Belfield, P. 21 G. 2. 
1 Will. 215. !] 
| Wile 215. | 4 


— oc” Ty 


proved, 


So, if there be probable evidence of an eſtate for life i in 
another 3 as, a lcaſe, or mortgage by him. K. 5 Md. 211. 


So a verdict in another action for the ſame cauſe, ſhall be 


EVIDENCE. 


[If two are indicted and acquitted, and copy of indictment 
anted to one only, the other may read it in evidence in action 

for malicious proſecution, Ferdan v. Lewis, M. 13 G. 2. 
r. 1122. 

; If the 1 of condemnation of a ſhip in admiralty court abroad, 

are loſt at ſca, parol evidence ſhall not be allowed of the reaſons of 

condemnation, what was loſt being only copy of evidence, 


Bliedftyn v. Sedgwick, T, 9 G. 2. B. R. H. 304.) 


(A. 3.) What Proof is not ſufficient, 


But, regularly, a record is of fo high a nature, that it cannot 
be proved but by the record itſelf, or an exempliſication, or 
copy thereof, 10 Co. 92. 6. 

So the whole record, which concerns the matter in queſtion, 
ought to be produced, | 

So evidence to prove a record, which is loſt or conſumed, ought 
to be full and cogent. Hard. 324. 

And therefore, a warrant for a diem clauſit extremum and an 
entry in the docket-book, is not ſuthcient proof of ſuch writ. 
Hard. 120. | 

So an eſtreat in the exchequer and an inquiſition upon it, is no 
roof of a conviction, where the eſtreat ſupporces it at the ſame 
aſſiſes at which the preſentment of recutancy was made: tor 
by the ff. 23 Fl. 1 & 29 El. 6. proclamaticn {hall be at the 
aſſiſes, when indicted, to render himſelf before the next attifes, 
and therefore he cannot be convicted at the ſame afliſes. 
Hard. 323. 

So, if a recovery of a reverſion was ſuffered hut 10 or 12 years 
paſt, a ſurrender to make a tenant to the precipe ouglit to be 


(A. 5.) A Verdict, Nonſuit, Sc. 


allowed in evidence between the ſame parties. 


Tho? judgment was aiterwards arreſted for want. of form. 
2 Rol. 40. 
So it ſhall be evidence, where the verdict was for one, under 


whom any of the preſent parties claim. 


So a verdict for or againſt a leſſce, ſhall be evidence for or 
pganſt him in reverſion. Per Halt, 6 An, Hard. 472. 
So a verdict for him in remainder ſhall be evidence for a ſub- 
ſequent remainder- man in the ſame deed ; for tho? he does not 
Jam under him for whom the verdict was, yet he claims by the 
lame deed. R. 8 W. 3. B. R. (1 Ld. Raym. 730.) 

So a verdict for or againſt a plaintiff, with proof of the evidence 
Dy him given, ſhall be evidence in an action by another againit 
um for the ſame thing: as, in an action by a common carrier 


[A. «.) 
Wie: it 


{all be 
allowed. 
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(A. 6.) 
What hall 
de ſutficient 
proof. 


EVIDENCE. 


for goods delivered by miſtake, a verdict for or again{ the plaint; 
with the proof by him given, ſhall be evidence in an action b. 
the owner againſt the carrier for the ſame goods. Per Holt, 3 
Guildhall, 14 W. 3. 

So a nonſuit, with proof of evidence then given, ſhall be 
allowed as evidence againſt him in another action by the fame | 
plaintiff. K. 5 An. in C. B. | 

So, if the jury are agreed, and afterwards diſcharged before 
the verdict giyen and recorded, it ſhall be allowed for evidence, : 
that the jury were agreed, in the caſe of a common perſon, I. 

2 Rol. 680. J. 5. 

[An inquiſition 2 mortem, traverſed, and trial thereon, tho 
voidable, is evidence. Leighton v. Leighton, P. 6 G. Str. ob.) 

[A ſpecial verdict, to which defendant was no party, given in 0 
a cauſe in which the premiſſes in queſtion were recovered on: 
general verdict, and the ſpecial verdict related to other premiſſe,, i ; 
ſhall not be allowed as evidence, even of a pedigree, Neal 
v. Wildins, P. 14 G. 2. Str. 1151.) 

[Whether the coroner's inqueſt might be read as evidence 
againſt the executrix, to whoſe advantage it was, dubitatur, 
Parker C. J. and Peres J. pro Eyre J. and Pratt J. com, Jen 
v. White, M. 4 C. Str. 68.] 


If a verdict be offered in evidence, it ought to be proved by a 
exemplification of the verdict, and judgment upon it. (Pit 
Hard. 118, &c.) 

The p;/ea is no evidence of the verdict, without a copy of 
the final judgment; for judgment might have been arreſted, ora 
new trial granted. Pilion v. Walter, H,5 G. Str. 162.] 

*But in an action on a wager whether a decree of the court of 
chancery would be reverſed on appeal to the houſe of lords, it i 
nut neceſſary, on the trial, to ſhew the previous proceedings; 
proof of the decree and of its being reverſed is ſuflicicnt, 
Coup. 17.“ 


(B. 1.) A Charter oz Deed, under Scal. = 

8 O any charter, or dced under ſeal of the party, ſhall be allowel Wi 5 - 
for cvidence. : 

So a deed inrolled by conſent of one party only, ſhall be *: 
dence againſt him, and all who claim under him. 3 Lev. 388. He: 
So a deed which begins, his indenture, ſhall be evidence tho [ 
it be not an indenture. Per Hale, at Norfolk aſſiſes 1668. con 
So a deed ſhall be evidence, tho” by accident, c. the ſeal be N. 
broken, or torn off. Pal. 403. 1 Mod. 211. Per B. R. 12 ( 
. z. inter Sir M. Dayrel and Glaſcock. han 
Tho' cancelled by practice. (Jide 1 Vent. 297.) [ 
So a counterpart, where it is proved that there was an original, and 
and that cannot be had. (ide 1 Sal. 287.) | han 


[A deed BF hui: 


EVIDENCE. 
[A deed is good evidence, if ſtamped when produced at the 


Rex v. N. of Cheſter, P. 11 G. Str. 624.) 

[But anne xing another piece of parchment with a ſtamp upon 
it, will not do; the ſtamp mult be on the parchment itſeſf (and 
to obtain this the penalty muſt be paid.) Rex v. Reeks, M. 1 2 G. 
Str, 716. Ld. Raym. 1445.) 

8 [A bond, in the condition whereof a mortgage-demiſe is con- 
W ined, nced not have two ſtamps. Barnes 463.] 


(B. 2.) When allowed, without Proof. 


An ancient deed dated 40 years paſt ſhall be read, without 
other proof, 

So a deed, indorſed, as inrolled, ſhall be read, without proof. 
R. P. 6 W. & M. in B. R. 1 Sal. 281, 

Tho? there was no need of an inrolment to make ſuch deed 
effectual. 1 Vent. 296. 3 Lev. 388. 1 Sal. 280. 

So, the counterpart of a deed to declare the uſes of a fine, 
Mod. Ca. 225. 1 Sal. 287. 

Where the plaintiff produces the original leaſe of a long term, 
and proves poſſcition tor the laſt 70 years, all meſne aſſignments 
ſhall be preſumed, 2 BY. Rep. 1228,* 

A deed coming out of the hands of the oppoſite party after 
notice to produce it, muſt primg facie be taken to be duly executed, 
and will be received in evidence, without proof of the exccution. 
ol 2 Term Rep. 41.8 


(B. 3.) When Proof is neceſſary. 


1 But, regularly, a deed ſhall not be given in evidence, without 

; WE proof of the execution. 10 G. 93. 4. 

t, Proof of the execution ought to be by one of the witneſſes at 
leaſt. 

Or, iſ it be proved, that they are all dead, or upon ſtrict in- 
quiry cannot be diſcovercd to be alive, by proof that the name of 
any one indorſed is the writing of the tame perſon. Per Holt, 

d An, 
If atteſting witneſs has lived abroad, ſtrict proof of his dearh 

- necefſary; if he has lived in England, flight proof is tutiicier.t, 
Heury v. Philips, T. 1740. 2 Au 48. 

0 Ut a ſubſcriving witneſs is become intamous, on producing his 
conviction, his hand may be proved as if he was dead. Vue ve 

e M/, P. 2G. 2. Sr. 833.] 

2 Or, that the name of the party, who executcd it, is his proper 
hand-writing. 

In debt on bond by the adminiſtrator de hn non of the obligee, 

„end who was the only ſurviving witneſ to the bond, proof of the 
hand-writing, and ſeveral letters from the obligor mentioning the 
dend, allowed good. Godfrey v. Nerris, H. 3 G. Str. 30 
f r, 


«>» 


trial, though not ſtamped when executed, or when fir{t produced. 
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EVIDENCE. 
Or, by any one preſent at the execution of the deed, tho? he 


be not indorſed as a witneſs, 

[Where three obligors, and action brought againſt one only, 
the other obligor allowed to be a witneſs to prove execution 
of bond by defendant. Lockhart v. Graham, H. 3 G. Str. 3 5. 

In debt on a bond, proof that the defendant admitted the debt, 
and that the attendance of the ſubſcribing witneſs could not be 
procured, together with proof of the hand- writing of the defendant 
and of the witneſs, is ſuſſicient. Doug. 93.“ 

But the acknowledgment of the obligor that he owed the debt 
for which the bond was given does not ſupercede the neceſſity of 
calling or accounting for the abſence of the ſubſcribing witneſs, 
whether in an action againſt the obligor himſelf, or in an action 
by his aſſignees after his bankruptcy, where the petitioning 
creditor's debt aroſe on the bond in queſtion. Doug. 216 (206.*) 


(B. 4.) When the Deed itſelf. 


So, regularly, the deed itſelf ought to be produced, whereby 
it may appzar to the court that it is not raſed or interlined, 
10 G. 92. 6b. 

And therefore, generally, a copy of a deed ſhall not be allowed 
for evidence, tho? examined and atteſted, 16d. 

Tho' wrote by counſel as a true copy, and delivered to the 
party as ſuch. 1 Mod. 94. 

So proof of the contents by witneſſes ſhall not be allowed, 
10 G. 92. 5. 

Nor a counterpart, without circumſtances which induce credit 
that there was an original. R. 1 $!/. 287. 

But a counterpart has been allowed, where the original cannot 
be found, and there is probable proof that there was an original: 
as, 2 counterpart of a leaſe, where the leſſor himſelf acknowledged 
that he made a leaſe, of which this was a counterpart. Per C. B. 
6 An. inter A. and Whitcomb, 

So, a counterpart of a leaſe, found by the heir of the leſſor | 
among the writings of the anceſtor. 1 Lev. 25. 

'Tho' no witneſs be indorſed. Bid. | 

So, if it be proved that the original was aſſigned to the de- 
fendant, or another under whom he claims. Per Tracy, 6 An. 

Or that the original is deſtroyed or loſt. R. Ad. Ca. 225. 

So, if a deed be deſtroyed or loſt, a copy may be allowed. 
10 Co. 92. . 

. 'Tho' not examined; if it was written for a true copy. 
1 Mad. 4» | 

So proof of the contents by witneſſes may be allowed in ſuch. 
caſe. 10 Co. 92. b. 

So a copy, or proof of the contents has been allowed when a 
deed was imbeziled, or detained by the other party. 1 Kc. 12. 
3 Keb. 2. 8 c 

[Defendant 


EVIDENCE. 


[Defendant in ejectment refuſing to produce the leaſe in her 
eultody, an attorney who had read it was allowed to give evidence 
of the contents. Young v. Holmes, M. 4 G. Str. 70.] 

*Though a party be not bound to produce evidence againſt 
himſelf, yet even in a criminal proſecution, notice may be given 
to him to produce papers in his poſſeſhon, and in caſe of his re- 
ſuſal or neglect, other evidence may be given of their contents. 
2 Term Rep. 201. u. And notice to the defendant's agent or at- 
torney in ſuch caſe is ſufficient. Id. Did.“ 


(B. 5.) A Recital, when Evidence. 


So a recital in a deed may be evidence, againſt him who exe- 
cured, or claims under the party, who by ſuch recital is eſtopped: 
as; the date ſhall be evidence that it was executed the ſame day, 
Per Halt. (Vide 1 Sal. 286.) 

A recital of a jointure to A. that there was a jointure to her, 
Per Tracy, 7 An. 

So a recital of a deed is evidence of it, where the deed recitcd 
is loſt. R. Mad. Ca. 45. 

So a recital of a leaſe for a year in a releaſe ſhall be proof that 
there was ſuch leaſe, if poſſeſſion has been accordingly for ſeveral 
years, Per Gould, 12 W. 3. at Heriferd. R. 2 An. 1 Sul. 286. 
Mad. Cu. 44. 

But a recital, generally, is no proof of the deed recited: as, 
Wit a patent or leaſe be recited, the patent or leaſe ought to be 
proved. R. Hard. 120. Semb. Vau. 74. K. 2 Lev. 108. 

So, if a patent be recited to be ſurrendred, and the patent be 
proved by one party as i , the other ought to prove the 
ſurrender. 2 Rel. 678. J. 40. R. 2 Vent. 171. 

Vet, if the one relies upon the recital as proof of the patent, 
it ſhall be alſo proof of the ſurrender. R. 2 Vent. 171. 

So a recital of a /evari, or other record, in a record, is no 
proof of the levari, &c. Per Hale, 23 Car. 2. Sir P. Pindar ; 
if the record of the /evar7 is not loſt, 

So a recital of a leaſe in a releaſe, is no proof againſt a ſtranger, 
without ſhewing that the leaſe is loſt. R. 1 Sal. 286. 

Nor a recital of a deed for the uſes of a fine, without proof 
that there was a deed of uſes. Md. Ca. 45. 


(C. 1.) Uritings without Seal. 


[ OOxporation- boobs, when publickly kept as ſuch, and the 
ho entries made by the proper othcer. Rex v. Motherſell, E. 

7 Str. 9 | 

[Copies of 1 or of a poll, are evidence; and 
in that caſe B. R. will not order the original to be produced, 
rithout particular reaſon. Brocas v. Mayer and Alderman of 
den, P. 6 G. Str. 307.] 

[A viſitation made by the heralds, entercd in their books, and 
Kept in their office, evidence of a pedigrees Pitter v. Fatter, 
C. Str, 162.] 

L 
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94 EVIDENCE. 


So the minute-book of a former viſitation, ſigned by the head 
of the ſeveral families, and found in a private library. {14 
Oxf rd"s.) bid.) 

{ ihe copy of an old agreement, where the original is in th 
Bodileian, whence the Oxford ſtatutes prohibit it to go out. Daum 
v. Mooreman, H. 1724. Bunb. 189. 

[A ſurvey of a religious houſe, (in the firſt- fruits office) tho 
the commiſſion is loſt. VJ. of Killington v. Trin. College, J. 
21 G. 2. 1iVif. 170.] , | 

[If there is a general regiſter-book of a pariſh, into which th 
entries of baptiſms are made every three months, from a dar. 
book into which they are made immediately, the firſt is the 5 

giſter and evidence, and the day-book not, tho* they differ, « 
any thing omitted in the regiiter which appears in the dy. 
book; as B. B. to ſignify baſe born. Per Probyn and Le | 
contra Page J. May v. May, P. 10 G. 2. Str. 1073.] 

[Certificate of the commiſſioners, for ſtating the army deb; ſ 
concluſive. Meedy v. Thurſton, M. 8 G. Str. 481.] 

But it muſt be ſigned by them fitting upon the commiſſic, 
DMountcan v. Wilfen, T. 9 G. Str. 568.] 

[An affidavit of the deceaſed allowed to be read, in confirm. 
tion of other evidence, to prove his marriage at the Fleet, thy 
taken before a ſurrogate, when nothing before ecclefiaſticl 
court. Sacheverell v. Sacheverell, March 1716. Court of Delegat. 
. 35] J | | 

2 writing without ſtamps, (being an agreement, “ that 4 
« and partners ſhall work mines in B.'s ground, and B. to har 
« a proportion, and to be alſo partner for an eighth,”) which: 
not a leaſe nor an aſſignment, may be given in evidence on tr! 
paſs brought by A. againſt a ſtranger. Harker v. Birkbech, J. 
4 G. 3. 3 B. MH. 1556.] 

[A letter 50 years old, found in the corporation cheſt, is not! 
a corporate act, ſo as that a copy of it may be evidence, bu 
the original muſt be produced. Rex v. Gwyn, M. 7 6 
Str. 401.] 
+ [An entry in an attorney's debt-book may be read after 
death, to prove that a deed was made, Warren v. Green 

” © 13S. 24 2. 

Entry in a bankrupt's books, before the act of bankruptcy, i 

evidence. Per W:lles, C. J. T. 10 & 11 G. 2. B. R. H. 370 


8. 

p1 

exchequer chamber, and in parliament. Str. 826, 2 4 * 
Raym. 1370. ] 

[But if the indorſement is after the preſumption has tab of 

place, it is not evidence. Turner v. Criſb, 13 G. 2. Str. 87; by 

Bill of parcels from a merchant abroad, with his receipt * 

it proved, is evidence of property on an action on policy of "ll _ 

ſurance. Rufel v. Boheme, H. 13 C. 2. Str. 1127+] * * 

. 1 | 


w—_ GY. 


'EVIDENCE. 


A ſurvey taken by one under whom the party who produces 

it claims, cannot be given in evidence, the other party not being 
TiVVs Sr. 95.* 

The cuſtoms of one manor allowed as good evidence t 

cuttoms of another manor, in the three Northern counties, began 

antiently they made one earldom, D. Semerſet v. France, MA 


12 G. fort. 41. Lowiher ve Rawe Tn the huet of Lords, 1735. 


Fort. 44+] 
[NB. The judges of C. B. and Barons of Exchequer declared 


afterwards, that the cuſtoms o other manors ought not to 
have been admitted as evidence. D. Somerſet V. France, 


M. 12 G. Str. 654.] Wid. acc. Doug. 495 (515.)* 


The cuſtom of archdeaconries in the ſame dioceſe, is not 
evidence of a cuſtom in another. S. 957.“ 

On a queſtion on the cuſtom of tything in the pariſh of 4. 
evidence that ſuch a cuſtom exiſts in the adjacent pariilies, is not 
admiſſible. If the cuſtom be laid as the general ciſtem of the 
whole county, it is. Coup. 807.* | 

*But to prove the manner of conducting a particular branch of 
trade at one place, evidence may be given cf the manner of 
conducting the ſame branch at another place. Doug. 495 (513.*) 

A. is poſſeſſed of part of the waſte by conſent of lord and 
tenants, no grant or leaſe appears, but many inſtances in like 
caſes of leaſes, none of grants in fee, A. pays rent of 10s. On 
his death (leaving nephew who enters on his real eſtate) his 
widow and adminiſtratrix comes into poſſeſſion of the premiſes 
and pays the rent, by will directs the premiſſes to he ſold by ker 
executor z he pays rent, mortgages the premiſſes in fee, then re- 
leaſes the equity of redemption in fee, and levies a fine. Then 
appears a draught of a leaſe of the premiſſes from the lord to 4. 
ſor 41 years, among the lord's papers, and a copy of it among 
A. s papers. This is no evidence of a grant in fee to A. on 
trial by grand aſſiſe on writ of right patent. Tyſen v. Clorke, 


P. 13 G. 3. 3 Ni. 419. P. 14G. 3. 3 Will. 541. 558.] 


(*C. 2.) When Liberty of Inſpection Sc. ſhall be granted.“ 


[A plaintiff ſhall be obliged to produce his books relative to his 
dealings with defendant, Grarer ve Nunnely, P. 13 G. 2. 
Lr. 1130s] 

(On an iſſue to try a modus, the plaintiF may be ordered to 
produce the books of former rectors, if they have been produced 
at the hearing. Bennet v. Treppas, H. 1723. Bunb. 143.) 

E hintiff in trefpaſs for diſtreſs for a fine ſet by the lieutenancy 
of Lendon, ſhall have cave to inſpect their books and take copies, 
but the commiſſioners ſhall not attend with the books. Edwards 
v. Feſey, T. 8 G. 2. B. R. H. 128.) 

[it there is a rule 7 for information guo averronts, the court 
wh make rule for defendant to inſpect charter and corporations 
books, Rex. v. Liolliſier, P. 9 G. 2. B. K. H. 245. ] 

2 [An 
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[An elector, officer in poſt · oſſice, ſued on ꝙ Arn. has a tight 
to inſpect corporation-books where the freemen's names are inrol. 
ed, and to take copies. Barnes 235.] 

Deſendant, holder of ſtakes at a horſe-race, ſhall give plaintif 
copy of the racing articles. Barnes 43g«] 

['Che court will order a juſtice of peace to give copy of in. 
formation, and to produce the original, (at trial for falſe impriſon. 
ment againſt informer) and conſtable to produce warrant, 
Barnes 408. } 
| [Every member of a corporation has a riglit to look into the 
3h books of the corporation for a matter that concerns himſelf, tho 
the corporation is not a party in the diſpute. Rex v. the Hmm 
of Newcaſile, H. 18 G. 2. Str. 1223] 

[A ſtranger affected by a bye-law has a right to inſpect and 
take copies. Barnes 230. | 

[Every one has a right to inſpect the books of the ſeſſions, for 
they are public books. Herbert v. Afhburner, H. 24 G. 2. 
i i. 297. | | 3 

If a man ſued and taken in execution in a court of conſcience, 
brings treſpaſs, Sc. for it, he ſhall have liberty to inſpect the 
books as far as relates to the ſuit againſt him. Wilſon v. Roger; 
M. 19 G. 2. Str. 1242.] 

[Defendant lord of a manor, who inſiſts on a md, not obliged 
to produce court-rolls to ſhew what proportions of it are paid by 
the other defendant's tenants of the manor. - Biſbep of Hertford x, 
Dude of Bridgewater, T. 1729. Bunb. 269.] 

g * The tenant of a manor has a right to inſpe the court rolls, 
f but he cannot have a rule for it, without affidavit that he hu 
applied for it, and been refuſed, Barnes 236 et ſeg.“ 

[But if lord of manor brings ejectment for lands, claiming 
them as copyhold, againſt defendant, who claims them as frechold, 
defendant ſhall not have rule to inſpect the court-rolls, Smith v, 
Davis, T. 18 G. 2. 1 Vilſ. log.] 

[On information by attorney-general againſt vice- chancellor 0& 
Oxford, for miſdemeanor in his office, the crown ſhall not inſpec 
the archives and ſtatutes of the univerſity, Rex v. Purne!, 
H. 2 G. 2. 1 Wil. 239.] : 

[On a rule to ſhew cauſe againſt information % warrants, b 
what right detendant claims to hold a court-lcet in a borough, 
defendant ſhall not have a rule to inſpect the corporation-books 
for it is a matter of private claim between the parties. Rex ,. 
Bridgeman, H. 17 G. 2. Str. 1203.] 

On an intormation againſt juſtices of a corporation, for takin; 
money for granting ale-licences, proſecutor ſhall not have a ru 
to inſpect the corporation books. Rex v. Cornelius, T. 17 G. % 
Str. 1210. ] 

[A company (as Eaſ-India company) ſhall not be obliged to 
produce books of letters in a cauſe where they are not concerned. 
Shilling v. Farmer, M. 12G, Str. 646. Murray v. T hor::kivh 
M. 13 G. Str. 517.] 
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Poſt-oſſice not obliged to produce books in ſuits where they 
are not party. Grew v. Saunders, H. 8 G. 2. Str. 1005.) 

I he court will not make a rule to inſpect the books of a 
company plaintiff, if it is not a public company; but defendant 
may give notice to have them produced at trial. Charitable 
C:rtoration v. Weaederaft, T. 8 G. 2. B. R. H. 130.] 

The books of a company not a corporation, nor truſtees for a 
party, ſhall not be inſpected. Barnes 36. 

Plaintiff in treſpaſs for toll taken of him has not right to inſpect 
the books of the corporation, whoſe ſervant took toll. Hedges v. 
Athis, H. 13 G. 3. 3 Vill. 398.) 

A leſſce of the dean and chapter of Canterbury defendant, in 
cjectment at the ſuit of their truſtee, ſhall not have liderty to 
inſpect their books. Ord v. Stubbs, T. 11 C 12 G. 2. 
Audr. 47.] 

Where two parties bett on a certain event, to aſcertain which 
it is neceſſary to inſpect the public revenue books, the public 
officer, though ſerved with a /ubpzna duces tecum, is not bound to 
produce them. 2 Term Rep. 616. 

*The court of B. R. will not grant a certiorari to remove the 
land tax aſſeſſments, on account of the many inconveniences to 
the public which attend ſuch a proceeding. But that there may 
not be a failure of juſtice, if an application be made for an in- 
formation againſt the commiſſioners of the land-tax, they will 
admit an atteſted copy of the afſeſſment inſtead of the original, 
2 Term Rep. 234. 


(C. 1.) Proceedings in Courts. 


So writings without ſeal are oftentimes evidence. 
As, all proceedings in courts of juſtice. 
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(c. 1.) 
A decree, 


And therefore, a decree in the court of chancery, or excheguer, ſ-ntence, 
ſhall be evidence againſt the party, if an exemplification of it be &. 


produced under the ſeal of the court. 1 Keb. 21. 2 Med. 231. 

Or a decretal order in paper, with proof of the bill and anſwer, 
1 Keb. 21. 

So, if the bill and anſwer be recited, it is ſuſficient, Cort. 
1 Keb, 21. Semb, per Trevor at Guildhall, 9 An. inter I pecier 
and Loaui hi. 

But a decree, which does not recite the bill and anſwer, ſhall 
not be allowed. Per cur, Twi/d. cant. 1 Keb. 21. 

So a ſentence in the ſpiritual court, in a matter within their 
cognizance, ſhall be evidence of the right to the thing there de- 
creed : as, a ſentence for tithes R. 2 Ral. 679. J. 25. 
2 Med. 231. | 

[Sentence in the ſpiritual court, in a cauſe of jactitation, is 
concluſive eyidence againſt a marriage; Clews v. Bathurſt, H. 
7G. 2. Str. 960. Hatfield v. Hatfield, in Parliament, 1725. 
Str, 961. Vid. the Dutcheſs of Kine fton's cafe, Ambler, 756, act. 
tho there is an appeal entred, and tho' tentence was given after 
iſſue joined at common law. £. R. H. 11.] 

Vol. IV. H [Sentence 
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[Sentence in ſpiritual court in a cauſe of contract, is con- 
cluſive evidence, on non aſſumpſit pleaded, in an action on contract 
of marriage. Da Cz/ta v. Villa Real, H. 7 G. 2. Str. 961. 
B. R. H. 18.] 

[Sentence in eccleſiaſtical court for fornication, &c. in a 
criminal way, is not evidence againſt the iſſue; otherwiſe if a 
ſentence on the point of the marriage, and no colluſion, Brownſ- 
word v. Edwards, H. 1750. 2 Vezey 243.] 

A ſentence in the admiralty, which condemns goods as 
piratical, in rover for the ſame goods, upon the libel and anſwer 
produced ſhall be evidence. Per Trevor, 9 Ann. inter Wheeler 
and Lowth. 

Or without producing the libel, if it he not found in the office, 
nor uſually filed there; per Trevor ibidem. 

[But ſentence of a foreign admiralty, condemning a ſhip as 
unfit, cannot be read in an action on the charter-party, which is 
a contract under ſeal at land. Burton v. Fitzgerald, T. 10 G. 2, 
Str. 1078.) 

80, a ſentence of expulſion from a college in one of the univer- 
ſities, is good evidence, unleſs reverſed by appeal; and while it 
continues unreverſed, no evidence can be admitted, to prove its 
irregularity. Cop. 315. 

So, a probate of a teſtament for perſonal eſtate, and a grant of 
admimitration, 

8o a judgment in a court-baron, hundred, or county-court, 
with proof of the proceedings upon which the judgment waz 

ven. 

[Judgment of offer againſt bailifls of a corporation, is good 
evidence againſt one making title as elected under their bailiti- 
ſhip. Rex v. Hebden, P. 12 G. 2. Str. 11094] 

[Iwo allowances in eyre, temp. Id. 1. and judgment in 
treſpaſs, temp. Ed. 3. are not conclufrve evidence of a right to 
wreck ; and uſage for 92 years laſt is ſtronger. Biddulph v. 
Ather, T. 28 & 29 G. 2. 2 Wil. 23.] 

[Duplicate of inſolvent debtor's diſcharge at ſeſſions, is evidence 
of his diſcharge. Gillam v. Stirrup, T. 8 C. 2. B. K. H. 145.) 

[But not of any fact which is the foundation of their juriſdic- 
tion. Jbid, Savage v. Field, M. 9 G. 2. B. R. H. 186.) 

If it recites that due notice was given, and the perſon who gave 
the notice is dead, it ſhall be evidence that 30 days notice was 
given. id.] 

[A condemnation in a foreign attachment, which appears to 
be ſubſequent to action in C. B. is no evidence, Barnes 195. 

* On a libel in the conſiſtorial court for diſturbance in the 
plaintiff's right to a pew, that court adjudged the right to be in the 
plaintiff, and admonithed the defendant not to fit in the pew ; the 
-ourt of arches reverſed the ſentence, but alſo admoniſhed the de— 
fendant not to uſe the pew again: th ete ſentences were held not to 
nir evidence of the plaintiff's right in an action for a dil 
rwrbance, between the ſame parties. 3 Term Rep. 039. 
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So a bill in chancery, or exchequer ſhall be evidence againſt the (C. 2.) 
plaintiff himſclf, if it was exhibited with his privity. 1 Sid. 221. A dit 
R. Ca. Ch. 65. 

And if there was anſwer, and other proceeding upon it. Ca. 

Cb. 65. 1 Sid. 221. | 

And the proceedings upon a bill import primd facie that it was 
with his privity. Per Tracey, 5 An. 

[Copy of a bill in chancery wrote c/e/e on treble ſixpenny ſtamps 
may be read. 2, Whether one three-penny ſtamp is not ſuſſicient. 

Denn v. Fulford, T. 1 G. 3. 1 B. M. 1177. 


80 an anſwer, by any in chancery in his own right, ſhall he evi- (e. 3) 
dence againſt himſelf, with proof of the bill filed. CGodb. 326. Fide Chan. 

So an anſwer to interrogatories is evidence againſt himſelf, rery, 

So, an anſwer to a libel in the ſpiritual court; for it is tanta- (T. 8.) 
mount to a confeſſion. Per Tracey, 6 Ann.—1 Fer. 53. 

But an anſwer by guardian ſhall not be evidence againſt the 
infant. R. 2 Vent. 72. 3 Med. 259. | 

Nor an anſwer of a truſtee againſt the ceffuy que t. 

1 Keb. 281. 

Nor the anſwer of a vendor againſt an alienee. 1 Sal. 286, 
Mid. Ca. 44. 

If an anſwer be read in part againſt him, he may inſiſt that the 
whole ſhall be read. R. 5 Mod. 10. 

* The anſwer of one of the parents of a child to a bill in 
chancery is admiſſible to prove the time of the birth of the 
child, whether before or after marriage: it is not like offering a 
depoſition or an anſwer againſt a party to the original ſuit; it is 
offered only as evidence under the parents' hand of his or her hav- 
ing made lach a declaration. Gwper 594. Vide Teſtmoigu.“ 

50 a depoſition, regularly taken upon a bill and anſwer in ch , * 4) 
cery, ſhall be evidence againſt the party to the ſuit or any who claim tion. . 
under him, if the bill and anſwer are proved to be filed. 1 Kc. Chancery, 
685. 4 Hod. 146. 1 Sal. 279. (. 430 

Tho' the bill was diſmiſſed for want of equity. Ca. Ch. 175. 

Per Holt, 5 M. 3. 

do, if it be proved that a bill and anſwer were filed, by the ſix 
clerks book, by mentioning them in the inrolment of the decree, it 
is ſufficient, tho' they are now loſt. R. 5 cd. 211. 

50 an exemplification of an antient depoſition was allowed 
where the records were burnt, tho? the bill and anſwer were not 
recited ; for the recital was not uſual before 1630. 2 Ke. 31. 

The depoſition of a perſon examined in chancery, may be uſed 
in a ſuit of law between the ſame parties, if he is dead, cannot 
attend thro? ſickneſs, or is not amenable. Fry v. Wed, P. 1737. 

1 Athyns 445.] 

But a depoſition ſh1ll not be evidence at law, except where the 
witnels is dead. 1 Sal. 286. 

Or cannot attend by reaſon of ſickneſs, or cannot be found, 
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1 Str. 101.] 
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Tho' taken 50 years before. Benuſen v. Olive, M. 5 G. 2. 
Str. 920.] 

Tho' the witneſs afterwards becomes intereſted, whereby he i; 
diſabled to be a witneſs. R. 2 Au. 1 Sal. 286.+ Vide Teſtmoigne, 
(C. 1, &c.) | | 

Nor againſt him, who is no party to the ſuit, nor claims under 
one. Hob. 112. 2 Rel. 679. J. 35. 

Nor for a ſtranger, againſt a party to the ſuit : for, not being 
evidence againit him, it ſhall not be allowed for him. R. Hard. 472. 

Nor for a ſtranger to the ſuit againſt a purchaſer under the 
party; tho' the cauſe there was of the fame nature as now, 
Hard. 22. 

So it ſhall not be evidence, if the bill was Ciſmiſſed for irregula. 
rity. R. Ca. Ch. 175. a 

If taken ex parte, without anſwer to the bill. 2 Jon. 164. 

Tho' the bill was ad examinandum in perpetuam rei inciuoriain. 
R. Ray. 336. Dub. 1 Sal. 279. Si. 363. 

[The court will not give leave for witneſſes, priſoners in execu- 
tion, to be examined, and their depoſitions read in <cvidence, 
without conſent. Barnes 222, 223.} 

[No examination ſhall be read tho' ſigned by a magiſtrate, unlel; 
ſigned by the party. Tireſiun v. Henwell, T.g G. 2. B. R. H. 

06.3 
. * An afſidavit filed in court on a motion, may be read in . 
dence at the fittings m the ſame court, without proot of its being 
ſworn. 2 Bl. Rep. 1190.“ 


(C. 5.) Parol Evidence. 


* Parol evidence ſhall not be admitted to annul or ſubſtantially 
vary a written agreement. 3 Vi. 275. 

* As where A. had two fields, called Milleraft and Berebam, and 
B. came to an agreement in writing with A. to exchange with him 
a copper-mill, &c, in conſideration that A. wonld permit kim to 
take the graſs and veſture of hay from off Boreham, which writing 
was ſigned by both parties and atteſted, it was held that the wit- 
neſs ſhou!d not be permitted to give evidence that it was underſtood 
that A. ſhould have the graſs, c. of Milleroft, id.“ 

So parol evidence ſhall not be received to prove an additional 
rent, payable by a tenant beyond that expreſſed in the written 
agreement for a leaſe. 2 B/. Rep. 1249.* 

* So, where plaintiff covenants to buiid two houſes for a certain 
ſum, by a certain day, and avers in an action of covenant for the 
money that the houſes were built within the time; evidence that 
the time had been enlarged by parel agreement, and the houſes 
finiſhed within the enlarged time, cannot be received, 3 Teri 


Rep. 590.* | 

*So, alſo in caſe of a bond. Id. 592.“ 

*Nor ſhall parol evidence be admitted to explain a writing,where 4 
the meaning is plain. Str. 794.“ 2 
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* As, if a man agree in writing to ſell Black-acre for 1000 /. 
aral evidence ſhall not be admitted that he intended }hþite-acre 
ſhould alſo paſs. 3 WW. 276, 7.“ 

*So, if a man deviſe in theſe words, “e give to my loving bro- 
« ther 1000 J. and in caſe of his death to his wife,” if the huſband 
ſurvive the teſtator, the legacy veſts abſolutely in him, and aſter 
his death, his wife executrix ſnall not be permitted to give parol 
evidence that the teſtator had ſaid in ex/remis that he meant only to 
give his brother the intereſt of 1000 J. and that the wife ſhould 
have the principal in caſe the ſurvived her huſband. Str. 1261.* 

*But where the meaning of a written inſtrument is ambiguous, 
parol evidence may ſometimes be admitted to explain it; as, if 
there be two perſons of the ſame name, or two pieces of land of 
the ſame name, pare! evidence may be admitted, to ſhew which of 
the two perſons is meant in a will or which of the two pieces of 
land in a deed. D. 3 Will. 276.* 

180, parol evidence may be admitted to explain the intent of 
a teſtator in cancelling a will. C:wp. 53.* 

ide Chancery, (2 C. 3, 4.) Deviſe, (F. 2, N. 25.)* 

*Parol evidence may be admitted to prove other conſiderations than 
thoſe mentioned in a deed; as, where the conſiderations men- 
tioned in the deed were 10,000 J. and natural love and affeicn, and 
the premiſes were worth 30,000 J. an iſſue was directed to try 
whether natural love and affection made any part of the conſidera- 
tion, and it being found that they did not, the deed was ſet aſide. 
1 Brown's P. C. 70. cited by Lerd Kenyon, 3 Term Rep. 473.* 

*50, where the conſideration expreſſed in a deed was only 28 J. 
parol evidence was admitted to prove that 30 J. was the real conſi- 
deration. 3 Term Rep. 474.“ 

So, where a certain pariſh conſiſted of ſeveral hamlets having 
feparate church-wardens and overſeers; a certificate having been 
granted by ſome of them deſcribing themſelves as officers of the 
pariſh at large, evidence was admitted to ſhew that they were the 


officers of the hamlet in which the pauper was ſettled, 3 Term 


Rep. 60g. becauſe ſuch evidence does not contradict, but only 
explains, the certificate.“ 


(C. 6.) What Evidence is neceſſary. 


If a ſheriſf's officer, on af. fa. take the goods of a ſtranger; 
to an action by the ſtranger, the officer muſt not only produce the 
+. fa. in evidence, but alſo a copy of the judgment on which the 
fi. fa. was iſſued. 1 Ld. Raym. 733. 2 Bl. Rep. 701. Vide 
Doug. 41, 42, Iſcape, (B. i.)“ 

A member of parliament moving to be diſcharged on privilege, 
muſt produce in evidence, the return of his writ of election. 
2 Bl. Rep. 788.* 

In dobt gui tam for extorting illegal fees, if the plaintiff ſet forth 
the judgment on which the writ was founded, he mult alſo prove 
tl Id. 1101. | 
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EVIDENCE. 


In an action by an incumbent for money had and received, 
againſt one who has taken the fees due to him in right of his liv. 
ing, it is not neceſſary for the plaintiff to prove his having read the 
articles, &c. unleſs ſomething appear to raiſe a preſumption to the 
contrary. 2 Bl. Rep. 852.* 

The evidence mult be ſuch as to ſupport the declaration, &&, 
thus where a breach of covenant was aſſigned, * that the defend, 
« ant had not uſed a farm in an huſband-like manner, but on the 
« contrary had committed waſte,” it was held that the plaintiff 
could not give evidence of the defendant's uſing the farm in an 
unhuſband-like manner, that not amounting to waſte, 3 Term 
Rep. 307.* 

*So, a corrupt agreement for the forbearance of money, 7:l! on: 
or the other cf tus days, at the option of the borrower, mult be 
pleaded according to the fact in the alternative; and if it be ſtated 
as an abſolute forbearance vl one of thoſe days, the evidence will 
not ſupport the plea. 3 Term Rep. 531.“ 

*But where an averment is only matter of inducement to the 
action; it is not neceſſary that it ſhould be preciſely proved, 
D. per Buller, 3 Term Rep, 646.“ 

* Thus, where in a declaration on the 11 G. 2. c. 19. / 3. to 
recover double the value of goods removed to prevent a diſtreſs, 
there was an averment, © that 57 J. was due for rent,“ it was 
held that this need not be preciſely proved as laid, the g/ of the 
action not being on the quantity of the rent due, but on the value 
of the goods removed. 3 Term Rep. 643.* 

* An it Is not in all caſes neceſſary to prove every thing that muſt 
concur to conſtitute the character in which the plaintiff ſues or 
that in which the defendant is ſued ; it is ſufficient to ſhew by the 
defendant's own acts that he has acknowledged himſelf to fill the 
reſpective charaCters,* 

Thus, in an action for penalties on 27 G. 3. c. 26, (by which 
the duties on poſt-horſes, leviable under the 25 G. 3. c. 51, were 
transferred from the government to the farmers of the tax) brouglit 
by the farmer of the tax, it is not neceſſary for the plaintiſſ to give 
in evidence his appointment by the lords of the treaſury or the 
commiſſioners of the ſtamp duties, authoriſed by them; proof 
that the defendant has accounted with him, as farmer, for the 
duties, is ſufficient, 3 Term Rep. 632.* 

* 8o, in an action on the poſt-horſe act, againſt an inn-keeper 
for penalties incurred, it is not neceſſary to ſhew the licence itlelf 
of the defendant, but as again? him, other evidence is ſufficient, 
as that he had written over his door, © Licenſed to let poſt-horſes.” 
Id. 637.* 

So, in an action for non-reſidence, evidence that the defendant 
did ſeveral acts as parſon, ſuch as receiving tithes, &c. is ſuſſicient, 
without proving his admiſſion, inſtitution and induction. Id. 635.“ 


(C. 7.) What Evidence ſhall be admitted. 


*On a ſpecial piene adminifirevit, and iſſue thereon, if aſſets be 
proved in the defendant's hands, he may give evidence of the 
4 pay* 


EVIDENCE. 


payment of other debts with thoſe aſſets, previous to the action 
brought. 2 B/. 1 Rep. 105.“ 

* But no new matter foreign to the iſſue joined, is admiſſible in 

evidence, therefore, if to an action of treſpaſs and falſe impriſon- 
ment the defendant plead matter which amounts to a juſtification, 
and the plaintiff reply, generally de injuria ſua propria abſque tali cauſa, 
te cannot give in evidence any thing in avoidance of the juſtifica- 
tion, as a refuſal to admit the plaintiff to bail, where the offence 
for which he was committed was bailable. 2 B/. Rep. 116 6. . 
79. 
Evidence of an order of rioratian of a burgeſs, together with 
proof of his having acted as fuch, is ſufficient to ſhew that he 
was a burgeſs de facto, without proving that he was actually ad- 
mitted, Corp. 502.5 

* Indecency of evidence is no objection to its being received, 
where it is neceſſary to the deciſion of any civil or criminal right. 
Comp. 734-* 

*Otherwiſe if it ariſe on a w/untary wager between two in- 
different perſons ; as on a wager concerning the ſex of a. third 
perſon. Id. 736.“ 

Matter of defence happening after the action brought, but 
before plea pleaded, may be given in evidence in thole aims 
where ſpecial matter may be proved on the general iſſue, Dang. 
106. (1024) to 113. (108.)“ 


Demurrer to Evidence. 
Vide Pleader, (Q. 10.) 
Vide more concerning Evidence, in Title Te/m/gne. 


EXACTION. 
Vide Extortion,—Offcer, (G. 15. —H.) 


EXAMINATION. 


Vide Bankrupt, (D. 6, &c.—Chancery, (P. 1, Kc.) - Trial. 
B. 4. 5+) 


Examinatlon in perpetuam Rei memoriam. 
| V ide Chancery, (R.) 


EXAMINER. 
Vide Chancery, (P. 1, &c.) 


EXCEPTION. 


Exceptions to an Anſwer. 
Vide Chancery, (L.) 
14 
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4 Exceptions to a Maſter's Repott. 
1 | - FDide Chancery, (W. z.) 

I | Erception in a Deed. 

. Vide Fait, (E. 5, &c.) 


4 Exception in a Oevile. 
FT Vide Dex iſe, (N. 23.) 


Exception in a Pardon. 
Vide Pardon, (I.) 


EXCHANGE. 


(a) Exchange. 
(A. 1.) What ſhall be a good one. 
A* exchange is, when a man gives lands and tenements to 


another in exchange for other lands or tenements of an 
equal quantity in eſtate with that given to him. Co. L. 50. 
And to ſuch exchange the word, excambium, is requiſite ; for 
it cannot be ſupplied by any periph %, or circumlocution. C=. 
L. 50. 5. 
So an exchange may be made of things 3 in grant; as, an ad- 
vowſon, rent, common, Sc. Co. L. 50. a. 
90, of a thing in grant, for land: as, a rent. 
Tho! it be a rent created de novo. Co. L. 50. ö. 
1 So a releaſe of a rent, e/fovers, or a right to land, c. ſhall be 
= good in exchange for land : far there needs not any tranſmutation 
| of poſſeſſion. Co. 1. $0. „ 
So tithes, for land. Bid. 
5 A tenure by divine ſervice, for a 8 ſeigniory. Bid. 
An exchange ſhall be-goad, tho' the eſtates are not equal in 
value. Lit. / 65, 
70 So two joint-tenants may exchange their lands, for lands to 
N them in jointure, or in common. Co. L. 5 1. 4. 


* An exchange of lands, both being in the ſame county, ſhall be 
. +[7id: the good without deed. Go, L. 50. 

20 ft. 29 Car, 

| [ 2, 3:] (A. 2.) When it ſhall not be good. 

E | 


Wl But an — Is not good, without; the word, excambiumn 
f t . * 50, b 2 0 
80 


EXCHANGE, 10 5 
go an exchange will not be good, if it be not of eſtates equal 
in their extent and duration : for, if land in tail be given in ex- 
change for land in fee, it will be void. Lit. ſ. 64. 
Or, an ettate tail, for an eſtate for life. Lit. /. 65. 
Or an eſtate in tail general, for an eſtate in tail ſpecial. 
1. fe 65. | 
b of it will not be good without deed, if the land of either 
arty lies in a different county. Co. L. 50. a. | 
Or, if it be made of things which he in grant. Co. I. 50. a. f ILV the 
So an exchange is not perfect, till it be executed by entry. 4. 23 
Co. L. 80. . 1 
And AFTER if one of the parties dies before entry, the ex- 
change ſhall be void; for rhe heir cannot enter. Co. L. 50. 6. 
*Neither can an exchange be made between more than two 
parties. 3 Will. 497. And therefore if A. B. and C. make an 
agreement, which is afterwards confirmed by act of parliament, 
that B. ſhall have certain land of A. in conſideration of which A. 
ſhall have certain other land of C. and C. certain other land of 
B. The act of parliament ſaving the rights of all perſons except 
of A. B. and C. and B. being only tenant for life, C. after his 
death, is evicted by the reverſioner, C. ſhall not recover back the 
land from A. Ad. Ibid.* | 
The ſame law holds with reſpect to an agreement relating to 
advowſons, Id. Vid.“ 


Vde more concerning exchange, in Chancery, (3 H.) — Enfant, 
(3. 3.) | | 


Bill of Exchange. 
Vide Action uper the Cafe upon Aſſumpfit, (A. 2.)— Merchant, 
(F. 4, &c.) 
EX CHE QU ER. 


Vide Courts, (D. 1, &c.)—Diſmes, (M. 13, &c.)—Pleader, 
(3 B. 4.) — Scotland, (D. 14.) 


Erchequer Chamber. 
Vide Courts, (D. 5, &c.)—Fleader, (3 B. 5.) 


Ercheoner Seal. 
Vide Patent, (C. 3.) 
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EFXCOMMENGEMENT, 


(A) Excommunication. 
(A. 1.) What Effect it ſhall have, 


E communication is, when a man by ſentence of the ordi. 


God. 

And there is a major, or a minor excommunication : by the 
minor he is deprived only of participation of the ſacraments. G. 
L. 133. 5. 

By he major excommunication he ſhall be deprived de fideliun 
communione & ab omni au legitimo. Ibid. ® 

Cum excommunicato nec orare, nec loqui palam aut abſcondite, ne: 
veſci licet. Ibid. 

And therefore, if a plaintiff ſue an action real, perſonal, or 
mixt, it is a good plea in diſability of his perſon, that he is excen- 
municated, Lit. ſ. 201. Vide Abatement, (E. 7.) 

Where a ſtatute ſays that a man ſhall be excommunicated ij 
facto, there needs no ſentence of excommunication. 1 Vent. 146, 

Yet he ſhall not be excommunicated, till the conviction for 
the offence be tranſmitted to the ordinary. R. 1 Vent. 146. 
Semb. Cro. El. 919. 

But after excommunication the eccleſiaſtical court cannot ſend 
a purſuivant or letters miſſive to take him: for they ought to 
make a certificate, and upon that a capias excommunicatum iſſues. 
R. Cro. El. 741. 

And upon this writ they ſhall not break a houſe in the night 
to take the perſon, Cro. El. 741. | 


% 


(B) The TUrit de Excommunicato capiendo. 
(B. t.) When it lies. 


F a man be excommunicated and continues in contempt for 

40 days, upon certificate by the ordinary to the chancery, a 
writ de excommunicato capiendo iſſues, Cro. El. 741. 

And by the /. 9 Ed. 2. 12. ſuch writ ſhall not be denied, 
tho” it be againſt the king's tenant. 

By the common law, ſuch writ was returnable in chancery. 
1 Sal. 293. 

And needed not to mention any cauſe but for contempt; for 
the cauſe appeared to the chancery by the ſignificavit (a) of the bi 
ſhop. Bid. 


(a) Note; It may not be improper to obſerve, that whenever the word “ ſigni- 
ficavit” alone is uſed, it means properly the biſhop's certificate; but where the 
words the © writ of ſignificavit” are uſed, the meaning is the ſame as the writ de 
excermuricate eapicude. Vide Regiſtrum Breviam 65. 4. to 70. b. 


8 ee 
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nary is deprived of communion with the church «& 
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But ſince the f. 5 El. 23. the cauſe of excommunication ought 
to be mentioned in the writ, whereby B. R. here it is return- 
able by that ſtatute, may judge of it. 1 Sal. 293. 

By the ft. 5 El. 23. the writ of excommunicato capiendo ſhall 
bear 70% in term, and be returnable in B. R. ſome day in the 
next term, and there ſhall be 20 days between the 2% and return. 
if it was not returned, by the common law there was an alias, | 
Wand plurics, and afterwards an attachment againſt the ſheriff, re- 41 
turnable in B. R. F. N. B. 62. 0. K 

And now, by the %. 5 El. 23. the writ made and ſealed ſhall 
be brought into B. R. and there delivered of record to the ſhe- 
riff, who, failing to make return, ſhall be amerced at the diſcre- 
tion of the juſtices, 

If the party live in Wales, any county palatine, or cinque-port, 
the gniſicavit into chancery ſhall be ſent by mittimus, &c. and they 
hall direct proceſs to their officers there. 

And if a writ of excommunicato capiendo be delivered upon re- 
cord in B, R. proceſs goes from that court till the party be taken, 
without reſorting to chancery for a new original. 

Tho! it be not for any of the cauſes mentioned in the ſtatute. 

R. 1 Rel. 174. 
8 (I: lies on an appeal and complaint of nullity; for it is their 
form, to which regard muſt be had. Rex v. Eyre, T. 16 G. 2. 
Str. 1189.) 

[If a judge ex officio excommunicates a man who appeals, he 
mult make the judge a party, for there can be no other; and if 
he ſuperior juriſdiction thinks he has done the man an injury, 
e ſhall pay coſts, and be excommunicated for non- payment. 
Bid.) 

[If the writ is iſſued from chancery, opened and inrolled in 
B. R. and on exceptions taken a rule made, for proſecutor to 
ſhew cauſe why the delivery of the writ to the ſheriff ſhould not 
e ſtaid, and before that can be done the return is out, another 
rit may be ſued out from chancery, not from B. R. 16id.] 

[This writ is directed to the ſheriff, and therefore if a priſo- 
ner for debt in Newgate be removed to the Hut, and aſterwards 
xcommunicated, Chancery will not order the curſitor to make 
ut a writ directed to the warden of the Jet, but it muit be 

for rected to the ſheriff who may return nn eff invent, into B. R. 
ad that court will grant Y. corp. and then charge the priſoner 

, - ith * capiendo, Strudwict's Cafe, T. 1730. 3 P. 
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12 (B. 2.) What ought to be done previous. 
— Before the writ of excommunicato capiende be granted, there „n. 25 
E acht to be a certificate to the chancery of the contempt of the A certifi- 
arty, by the ordinary by his letters under ſcal. 1 Sal, 292. — 
. : And By whom it 
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tz. 3. 
In what 
Manner. 
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And ſuch certificate ought to be by the biſhop, or immediy, 
ordinary. 

As, by the archdeacon of Richmond. G. L. 134. 4. 

By the guardian of the ſpiritualties in time of vacation: as, h 
the dean and chapter, archbiſhop, Sc. if he be guardian of th 
ſpiritualties. F. N. B. 62. N. G. IL. 134. a. 

So, if the biſhop be in remotis, viz. beyond ſea, or out of h 
dioceſe, the certificate may be by his chancellor, or vicar gener 
F. N. B. 62. N. 

And the certificate ſhall be good, tho? the biſhop be not in u. 
motis : for that is not traverſable. F. N. B. 62. N. 

So a biſhop elect may make a certificate, before he be conf: 
crated. G. L. 134. a. ; 

But none except the biſhop, or other ordinary, that is imme. 
diate oificer to the king's courts, regularly can make a certificue 
of excommunication. Co. L. 134. a. 

And therefore, upon the pope's bull certifying an excom. 
munication, the writ of excommunicato capiendo did not go. |, 
N. B. 64. F. 

Nor, upon a certificate, that another biſhop certified him d 
it: F. N. B. 65, 4. 

Nor, upon the certificate of an official, commiſſary, abbot, &. 
F. N. B. 64. F. 


8 — * 


The certificate of the biſhop ought to ſignify, that he has bet 
excommunicated for 40 days. F. N. B. 64. D. 12 Cz. 76, 

That he was excommunicated by ſpecial name, and in a ſpecid 
ſuit againſt him ex officio, or by the party: for otherwiſe he dos 
not incur the greater excommunication. . N. B 64. F. 

That he was commorant within the dioceſe of the biſhop, . 
whom he is excommunicated. R. Mo. 467. Semb. Lat. 174. 

By what biſhop he was excommunicated. R. Mo. 775. 

And for what cauſe articles were cxhibited. 1 Rel. 146 
Seinb. otherwiſe it will not appear whether it was within the ju 
riſdiction. 1 Sal. 293. 

[A writ of Vg, is good.] 

If the cauſe is ſuſficient, tho' ſet out only generally, not ſpe 
cially.) . 

[If it ſays the offender 9ficiated, without where z for officiat 
implies in publick,] 
. [ Tho! it does not ſay the offender has officiated ſince the ms 
nition. ] 

[ Tho' it does not ſay he officiated at the time of the excom 
munication in the dioceſe of L.] Wn 

(Tho? it does not ſay the excommunication was pronounced ij 
a perſon in holy orders, if it ſays he was lawfully authoriſed.] 

Tho” it does not fay when the excommunication was pe. 
nounced, ] 

[A clergyman of the church of England acting contrary to it 
rules and diſcipline thereof, may be excommunicated, bop 

ſtand? 
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finding the toleration- act. Trebeck v. Keith, H. 1742. 2 At- 


late 
l 5¹ 498. ] 


(B. 4.) How the Writ ſhall be executed. 


If the party be taken upon the excommunicato capiends, he ſhall 
be committed to priſon, 

And the ſheriff ſhall return his writ z but by the f. 5 El. 23. 

he need not bring the body into court, 
If the ſheriff returns or: eff inventus, by the f. 5 El. 23. there 
ſuall go a capias with proclamation, on which the ſheriff ſhall 
make proclamation 10 days before the return, at the county- 
court, aſſiſes, or quarter- ſeſſions, that the party in fix days render 
llimſelf, and if he doth not he ſhall forfeit 1014. 

And after that ſhall go a ſecond capias with proclamation, and 
thereon 201. penalty, and fo a third, and in infinitum, each with 
20/, penalty; and if the party be taken, he ſhall be committed. 
without bail, as on an excommunicuto capiends, 

If a perſon after his commitment eſcapes, and the ſheriff has 
not returned his writ, a capias excommunicatum de navs thall go. 
Mad. Ca. 78. 

Otherwiſe, if the writ be returned. Did. 

Or, if after commitment upon the former writ, he be removed 
by habeas corps, Dub. Mod. Ca. 78. 

But by the ff, 5 El]. 23. a perſon in priſon out of the realm, 
within age, non-ſane, or feme covert, ſhall not incur the ſaid pe- 
nalties. , | 

Nor any, who in the writ of excommunicato capiendo ſhall not 
have the addition required by the /. 1 H. 5. 5. 


ib Nor, if in the ſgnificavit it be not contained, that the excom- 
14. WT pupication was for contempt in ſome original matter of herefy, 


refuſal to baptize his child, to receive the communion, to come 
to church, or in ſome error of religion or doctrine, incontinency, 
uſury, ſimony, perjury in the eccleſiaſtical court, or idolatry, 
And therefore, if a capias with proclamation goes againſt any 
in priſon, within age, Oc. when taken upon it, he may plead 
ſuch matter in diſcharge of the penalties given by the HF. 5 El. 23. 
So, if he has not a proper addition. She. 16. Jen. 226. 
So, if the ſegnificavit to chencery does not ſhew, that the ex- 
communication was for one of the cauſes contained in the ſtatute. 
Cro. Car. 197, 199. 2 Jon. 89. R. 1 Rol. 174. K. 12 G. 77. 
So, if the writ of excammunicats capiends was not delivered upon 
record. Semb. 1 Sid. 165. R. 1 Sid. 285. 1 Vent. 309, 338. 


0s 

So, if the party comes upon a habeas corpus, and it appears 
ah tet the writ of excommunicato capiendo does not thew good cauſe 
be escommunication; B. R. ſince the A. 5 El. may quaſh the 
pro writ, or award a /uperſedeas. R. 1 Sal. 293, 294. 


aud before the return. Rex v. Theed, H. 3 C. Str. 43.} 


So, 


It may be ſuperſeded after it is recorded and delivered out, 


0g 
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So, if the cauſe be uncertain : as, in a cauſe ſubſtractionit di. 
cimarum, ſive aliorum jurium ecclefrafticorum ; for perhaps the 
alia jura were not within the juriſdiction of the court, R, 
I Sal. 293. 

[Significavit, in a cauſe for ſubſtraction of tithes, and other 
eccleſiaſtical duties, is good: if in the disjunctive, or other, 
Sc. it is bad for uncertainty. Rex v. Turfoit, M. 10 G. 2. 
B. R. H. 314] 

In quodam negotio inſtructionis puerorum fine licentia, without ſay. 
ing, in what he inſtructed them. R. 1 Sal. 294. | 

[If it is in a ſuit pro correFione morum, it is too general, R. 
v. Theed, H. 3 G. Str. 43.) 

[Or for not appearing to anſwer certis articulis anime ſue ſa. 
lutem, morumgue correfionem concernentibus, Rex v. Munnery, H. 
4 G. Str. 16.] 

If the fgnificavit is concerning a matter merely ſpiritual, it is 
not ſufficient, and ſhall be quaſhed. Rex v. Eyre, M. 10 G. 2, 
Str. 1067.] 

[If the writ is cauſa defamationis froe convicti, it ſhall be quaſted 
as uncertain, Rex v. Smith, H. 6 G. 2. Str. 946.] 

[But not for ſlander or defamation, for that is not uncertain, 
Rex v. Tat, T. 6 G. 2. Str. g50.] 

Yet the writ of excommunicato capiends ſtands in force, tho' the 
penalties are diſcharged for want of the addition. Semb. S. 16, 
R. 2 Fon. 89. Semb, cont, 1 Sal. 294, 5. R. Jon. 226. | 

Or, for that the fgnificavit does not contain any of the cauſes 
required by the ſtature. Semb. Cro. Car. 197. Adin. Cre. Car. 
199. R. 2 Jon. 89. R. 3 Mod. 89. R. Lat. 204. K. 
1 Sal. 294. 

So an excommunicato capiends lies now by the common law, for 
cauſes not mentioned in the ff, 5 El. 23. Per Windhan, 
I Sid. 181. 

So, if an excommunicato capiends be awarded according to the 
ſtatute for a cauſe not mentioned there, the party ſhall not be 
diſcharged on motion, or ſuggeſtion, without a habeas corpus re- 
turned, and plea to it. R. 1 Sid. 181. Lat. 174. K. 
1 Sal. 294. 

50 he ſhall not be diſcharged for a miſnomer; for he has no 
day to plead, and may have falſe impriſonment if he be not named 
in the writ. R. 1 Mod. 70. 

(If the writ, in reciting the fgnificavit, omits the nominative 
eaſe, i. e. the name of the perſon excommunicated, yet the court 
will not quaſh it, for moſt of the writs are ſo. Rex v. Garde, 
H. 6 G. Str. 265.] 

So, if ſeveral are named in the ſgnificavit, and at the end of 
the names it be added, / the pariſh of A. in the county of B. this 
addition goes to each of them. R. 3 Mad. 42, 2. 

So, if the figrificavit mentions an excommunication for not 
coming to his parith-church, it is ſufficient z tho' the ſtatute ſavs, 

generglly, 
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enerally, come to church; for he might plead it, if he was at an- 
other church. bid. 
80 he cannot plead or move to quaſh the writ before the re- 
turn. R. 1 Sal. 294. 
If the writ commands the ſheriff to hold two defendants * till 
« they have made fatisfaCtion,” fo that if one alone made ſatis- 
faction, ſhe could not be diſcharged ; the writ ſhall be quaſhed. 
Rex v. Caper, P. 11 G. 2. Andr. 220. ] 
e defendant ſhall not be deprived of the benefit of the rules. 
Rex Vs Buckland, H, 7 G. Str. 413+] 


(B. 5.) How diſcharged. 


If the party excommunicated makes ſatisfaction to holy church 
for his contempt, and the biſhop, c. certifies it to the chancery, 
a writ goes to the ſheriff for his diſcharge, F. N. B. 63. A. 

And upon that an alias, and pluries; and if the ſheriff does 
nothing, an attachment againſt him returnable in B. R. F. N. 

B. 6 . B. 
| 85 if he gives caution to the biſhop to obey, &c. and this be 
certified to the chancery, F. N. B. 64. A. 

So, if the excommunication was pronounced and certified after 
2 prohibit.on ſued, and an attachment upon it, the party may 
ſhew it to the court, and ſhall have a ſiperſedeas out of chancery. 
F. N. B. 64. D. 

Or, if the attachment was returned, he ſhall have it out of 
B. R. Ibid. | 

So, upon a certificate by the official, that the excommunicate 
has appealed. F. N. B. 64. E. 1 Per. 244. 

Or, after appeal, he may ſue out a ſcire facias againſt the bi- 
ſhop and the party at whoſe ſuit he was excommunicated, and at 
the return of the /cire facias, if it be not denied, he ſhall have a 
ſuperſedeos., F. N. B. 65. E. 

And if the matter cannot be determined at the day of the re- 
turn, it ſhall be adjourned, and in the meſne time he ſhall have 
a ſpecial ſuperſedeas, Ibid. 

50, if the biſhop certifies, that he has commanded the official 
to abſolve him, he may thereupon have a writ for his diſcharge 
$ when abſolved. F. N. B. 63. V. | 

And upon that an alias, and pluriet, and if the ſheriff does not 
regard them, an attachment againſt him. Bid. 

Upon which writs the ſheriff ought ta inform himſelf, as well 
as he can, whether he be abſolved; for the official is not bound 
to certify him thereof. F. N. B. 63. G. 

So, if the excommunicats capiendo appears to have been granted 
vitzout good cauſe, it may be ſuperſeded by chancery at the com- 
mon law; and now, ſince the /. 5 El. by B. R. 1 Sal. 293. 
deb, cont. 1 Ver. 24. 

But if the biſhop refuſes to take caution or ſurety to obey the 
holy church, the excommunicate ſhall have a writ de cautione all- 
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upon the libel. R. 12 Co. 76. 
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mittend4, by which the biſhop ſhall be commanded to take cau- 
tion, and to command the ſheriff to deliver him. F. N. B. 63. C. 
And if the biſhop refuſes, he ſhall have a writ to the ſherißſ 


quod accedat ad epiſcopum, & moneat ut acceid cautione mandet deli. 


terari, & fi idem epiſcopus noluerit, &c, then the ſheriff ſhall deliver 
him. F. N. B. 63. D. 

And thereupon he ſhall have an alias and pluries, and if the 
ſheriff neglects, an attachment againſt him. F. N. B. 63. E. 

So, if the excommunication be contrary to the law of the realm, 
ſo that he cannot have a writ de cautione admittendd, (for then he 
would be bound parare mandatis eccleſie,) he ſhall have a writ to 
the biſhop out of chancery, to abſolve him: as, where the cauſe 
was out of the cognizance of the ſpiritual court, and it ſo appears 


So, if the cauſe, upon which he was excommunicated, be 
pardoned. Mid. 

And this, tho? the party be taken by a writ of excommunicat 
capiendo, Ibid. 

Or, in ſuch caſe, if the biſhop, upon ſhewing that he was ex- 
communicated for a matter pardoned, or out of the cognizance 
of the ſpiritual court, c. and upon requeſt, refuſes to abſolve 
him, an action upon the caſe lies againſt the biſhop. . 
12 Co. 77. 

But if the excommunication was in a cauſe, which appears by 
the libel to be ſued out of the dioceſe ; there ſhall not be a writ 
out of chancery to the biſhop to abſolve him, but the writ de cau- 
tione admittendd is ſufficient : for tho' the ft. 23 H. 8. g. diſallows 
a ſuit out of the dioceſe, yet there are many caſes in which it 


may be ſo. R. 12 Co. 77. 


(C) Abſolution. 
A BSOLUTION ought to be by the ſame biſhop, who excom- 


municated, or by him, to whom the cauſe is removed by 
appeal, R. Mo. 775. 
But, if a man be twice excommunicated, and abſolved upon the 


the firſt ſtands in force. R. Mo. 849. 
EXCUSE 


| tt 

Vide Excine—Pleader, (E. 15.—F. 18.—3 O. 15, &c,— Return, c 
(D. 1, &c.) 

de 

tu 


1 1 r e > - 
(4) Executions in Actions Real. 
(A. 1.) By Entry. 
XECUTION is fuis ts efe@us legir 


After judgment in a real action, if the eſtate continues in 
the poſſeſſion of the tenant againſt whom the recovery was, the 
demandant may enter, when the writ ſhews the certainty of the 
thing recovered, before ſciſin delivered upon an habere facias ſeifi 
nam. G. L. 34. b. 

And he may enter within or after the year after judgment. 
1 Kol. 88 5. J. 10. 

So, if a recovery be of a rent, common, &c. in certainty, the 
demandant, after judgment, may diſtrain before ſeifin by an habere 
fac at ſei nam. C. I. 34. 3. 

So, if the tenant dies before execution, the demandant may 
enter upon his heir. 1 Rol. 884. J. 47. 

So, tho' there are ſeveral deſcents. 1 Rl. 884. I. 52. Vide paſt, 

A. 5.) 

| 805 if before execution a ſtranger enters and dies ſeiſed, the 
demandant may enter within a year after judgment. 1 Nel. 885. 
. 2. 

So, if judgment be againſt tenant in tail, the demandant may 
enter upon the iſſue in tail. 1 Re/. 884. /. 50. Vide poſt, (A. 2.) 

do, if a writ of error be brought ag:inſt the heir, and judgment 
reverſed, the demandant in error may enter upon him, tho' he be in 
by deſcent. 1 Rol. 884. J. 42. 

But the demandant cannot enter upon a ftranger after the year. 
Rel. 885. J. 12. 

Or, after a deſcent caſt. 1 NI. 885. J. 15. 


(A. 2.) By Habere facias Sciſinam. 


An Fabere facias ſoiſinam is a judicial writ iſſuing out of the record 
of the judgment, and directed to the ſheriff of the county where 
the land lies, commanding him quod habere faciat to the demandant 
ſeiſrnam ſuam de meſſuagio, Sc. L 

In a real action, after judgment quod recuperet ſciſman, the 
demandant may take out execution by hobere facias ſciſinam at any 
time within a year and a day after judgment. 

And where the certainty does not appear by writ, he cannot 
enter; but ſhall have an habere facias /ciſmnam : as in dower. Co. L. 
34. b, 

So, tho” the delivery of ſeiſin by the ſheriff does not reduce it to 
a certainty : as, if in dower, a woman recovers the, third part of 
a moiety. Co. L. 34. bo 
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mas after judgment; execution may be ſued againſt 
21S 1aC1lTs 

So, againſt the iſſue in tail, where the recovery is upon a real 
title. 

So, where a recovery is againſt tenant in tail by common reco. 
very; for the iſſue ſhall have the recompence in value. C. J 
36. 5. R. Dy. 376. bo K. 1 Ch. 94. b. 106. a. Vid. Eltates, 
(B. 27.) 1 

But if a recovery be againſt tenant in tail upon a falſe title, who 
dies before execution; in a /cire facios againſt the iſſue in tail, he 
may avoid it. Co. I. 361. 4. 


If the writ be, that the ſheriff habere faciat ſeiſinum of fever 
meſſuages in the poſſeſſion of the ſame perſon, it is ſufficient that 
he docs exCcution in one in the name of all, without going to cach 
particular. R. 1 Rel. 886. J. 32. 

If a recovery be a of a rent, common, s. it is ſuſſicient, th: 


the theriff, upon the laud, delivers ſeiſin of the rent, common. 


Sc. by parel; for thereby the demandant is in actual poſlethou, 


3 Kal. 886. J. 52. 


So, if the ſheriff offers to deliver ſeiſin, and ſhews the parcels i: 
which, it is ſufficient, tho? the demandant refuſes it; for his entf 
afterwards is congeable, Semb, Dy. 278. 6, 3 

But where the houſes, Sc. recovered are in the poſſeſſion of 
feveral, it is not ſufficient to deliver ſeiſin of one in the name of 
all; but he ouglit to go to each, particularly. X. 1 Nel. $36, 
l. 40. 

If a writ be for ſeiſin in 20 acres, he ought to deliver the acres, 
25 comput<d by the country; not 20 mealured according to the 
ſtatute. X. 1 Kl. 886. J. 50. 

If the demendant has once had execution, he cannot after wunde 
have execution again. Vide paſt, (A. 6.) 

And therefore, where the ſheriff had returned upon an He 
facias ſciſtuam, execution done, an alics habere facias ſeifrnam never 
was ſeen. Dy. 278. b. 

And if execution be done, the court will compel the ſherilf tn 
return the writ. R. 1 RI. 77. 

So, if a fee be executed by the anceſtor, it never {hall be cxc- 
. cuted again by the heir 1 Kc. 886. J. 18. 

Or, if a fee tail, it all not be executed again by the iſſue in tail. 

1 Rol. 886. J. 20. : 

So, if huſband and wife be tenants for life, remainder to then 
in tail, the huſband dies, and the wife has execution; the itte 
Mall not have execution again; tho” he claims as heir to both: for 

he claims the ſame eſtate. 1 R2/. 886. /. 15. Vide pelt, (A. 5) 


( A. 4.) By Sire facias, : 


Iſ the demindant ſues execution aſter a year after judgment, he 
muſt have a /cire faciars 2 Inft. 469. Pide pat, (I. 3.) — Pleat, 
(3 L. 1, 2.) | 


no; 


EXECUTION. 


(A. 5.) By Habere facias Poſſefſionem. 


If there be judgment in ejectment, Cc. where only a term 
for years is recovered; execution ſhall be by an habere faciass 
poſeſſronem. : 3 | | 

It may be ſued after a year after judgment in ejectment, guoad 
the land without a ſcire faciag. N. 1 Sid. 351. K. cont, Sal. 258, 
600. Vide peſt, (I. 4+) 

If the defendant dies before execution, it may be done againſt 
his heir; for, in ejectment, the ejector by intendment is a ditleifor, 
R. 1 Rol. 887. I. 10. Vide ante, (A. 1.) 

So it may be ſued at any time before the term expires. Semb. 
Shin. 427. | 

if teſted before leſſor of plaintiff's death, tho' not ſued out 
till after it, it is regular. Dor v. Ree, M. 7 G. 3. 4 B. Al. 
1970. 

if 7 plaintiff in ejectment declare for 4o acres and recovers 
only 30, the ſheriff may deliver to him poſſeſſion of two or three 
acres in the name of all, without ſetting them out by metes and 
bounds, tho' the plaintiff recovered only part, of what he ſuppoſed 
in the poſſeſſion of the tenant, R. 1 Nel. 886. J. 45. Yide ante, 
A. 3.) 

b "if on judgment in ejectment for five-eighths of a cottage ſheriff 
gives poſſethon of the whole, the court will make a rule on ſheriff 
and leſſor of plaintiff, to reſtore poſſeſſion of three-eighths to tenant. 
Ree v. Danwſon, H. 10 G. 3. 3 Will. 49.] 

The ſheriff upon an habere facias ſeiſinam,, or prſſeſionem, may 
break open a houſe to deliver ſeiſin, or poſſeſſion of it to the 
demandant, or plaintiff, R. 5 Co. 91. b. 

May remove all perſons in the houſe. R. 1 Lev. 145. 

And ought ſo to do. 1 Les. 145. 

If an habere facias pyſſiſſronem be executed, and before the return 
and filing, the defendant re- enters, a new habere facias Poſſeffronem 
ſhall iſſue. 2 Brownl, 253. Mod. Ca. 97. R. 1 Sal. 321. Seb. 
1 Tea. 145. R. 1 Rol. 353. 

If he re- enters after the writ executed, returned and filed, an 


attachment upon an «affidavit ſhall go againſt him, 2 Bree. 25 3. 


Dub. if the execution was compleat. Mad. Ca. 27. 1 Sal. 321. 

But till poſſeſſion compleatly given, and the bailiffs withdrawn, 
the execution is not compleat; and upon diſturbance an attachment 
goes. Med. Ca. 27. 1 Sal. 321. 1 Leo. 145. 

If immediately after the writ is executed the tenant in poſſeſſion 
attorns to another, the court will grant a new writ z but not where 
pMcſhon has continued as delivered for a month, Grodright v. 
Hart, P. 2 G. 2. Sir. 830.] 


(A. 6.) Execution upon a Fine, and Common Recoery. 


A fine ſur,conance de droit com? ceo, Ec. is executed, and needs ride Fine, 
not any execution. 1 Kel. 885. J. 20. 887. J. 15, ide Fine, |<. 15 — 
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EXECUTION. 


All other fines are executory, and muſt be executed. Vide Fine, 
(E. 10, &c.) ; | 

So a fine rome ceo, Efc, to A. in tail, remainder over, may be 
afterwards executed, as to the remainder, 1 NS. 887. J. 20. 
Dy. 69. 

So, if a fine be executed as to a particular eſtate, it may after. 
wards be executed as to the remainder. 1 N.. 885. J. 40. 

'Tho' the remainder be to him who has the particular eſtate, 
1 Rol. 886. J. 5. 

Yet, if a fine he executed, there ſhall not be another execution: 
and therefore, if a {ine be to A. remainder to his right heirs ; this 
is executed for the whole, and his ſon ſhall not have execution 
aſter his death, 1 Rol. 885. J. 32. Vide ante, (A. 3.) 

If it be to A. for life, remainder to B. in tail, remainder to A, 


in fee, and A. ſurrenders to B. who dies without iflue, and then 


A. enters; his heir ſhall not have execution for the remainder in 
fee; for it was executed, 1 Rol. 885. J. 35. 

If a remainder be limited by fine to huſband and wife, and the 
heirs of their bodies, and one dies, then the particular eſtate de- 
termines, and the ſurvivor enters; the ifſue ſhall not have 
execution afterwards, tho' he claims as heir of both bodies. 
1 Rol. 885. J. 25. 

If, to huſband and wife, and the heirs of the huſband, who ſur- 
vives; his heir ſhall not have execution. 1 Kel. 885. J. 50. 

If a fine be executed by entry or ſcire facias, tlie execution 
extends only to the eſtate in poſſeſſion; and not to the remainder. 

'Tho? the laſt remainder be to him who has the poſſeſſion : as, if 
a fine be to A. in tail, remainder over to others for life, remainder 
to A. in ſee, and the remainders for life ceaſe, whereby A. has the 
tail and the fee together; if he ſues execution, he can ſue it only 
for the the tail. 1 Ro/. 886. J. 25. 

But, if the fine or eſtate be avoided before execution, it ſhall 


never be executed: as, if tenant in tail takes a fine of A. and 


thereby renders to B. for life, in tail, or in fee, and dies before 
proclamations paſſed, or entry of the conuſee ; whereupon the 
iſſue enters; the conuſce ſhall not have a /cire facias againſt the 
iſſue to execute the fine, tho' the proclamations afterwards pats. 


Pl. Com. 437. b. 


(B) Execution by the King. 
(B. 1.) By Capias pro Fine, or Capias Utlagatum. 


HEN judgment is given that the plaintiff or defendant 
capiatur, Ic. a capias pro fine lies for the fine due to the 
king. Vide Information, (D. 7.) Fide paſt, (B. 2.) 
For Capias Utlagatum, Vide Utlagary. Hide pa, (B. 2.) 


EXECUTION, 


(B. 2.) When any in Execution for the King ſhall alſo he ſo for 
the Party, 


If a mat: be taken by a capzas pro fine within a year, and a capias 
hes in the ſame action for the plaintiff, the party taken upon the 
cab pro fine, ſhall be alfſo in execution for the plaintiff, if he 
pleaſes, without his prayer. 5 Co. 88. b, 1 Rel. 895. J. 50, 
Bridg. 7. 14 H. 7. 15. | 

So, if a captas does not lie for the plaintiff in the ſame action, 
but only a „eri facias, c. yet upon his prayer, the party taken 
upon the capias pro fine ſhall remain in execution for the plaintiff, 
5 Co. 88. be Bridg. 7. 

So, if he be not taken upon a capias pro fine,, till after the year, 
when the plaiutiff is put to a ſcire facias, 5 C. 88. b. 

And in ſuch caſe he ſhall be in execution for the plaintiff, before 
that he be for the king. 2 Rel. 158. J. 7. 

And tho' the fine, and proceſs thereon be pardoned. 1 Les. 51. 
Bridg. 7. 

But where the party is not taken upon a capias pro fine within the 
year, or a capias does not lie in the fame action for the plaintiff; 
the party ſhall not be in execution for him, without prayer. 
5 Cz. 88. b, 


Or, if one only be taken, where the judgment was joint againſt 


many, 1 Rl. 896. J. 2. 

So, if taken upon a capias pro fine, where the plaintiff takes 
execution by elegit, I Loc. 51. 

So, if the defendant be taken upon a rapias utlagatum, after 
judgment, within the year; he ſhall be in execution for the plain- 
tit, if he will, without prayer. R. 5 Co. 88. a. Mo. 566. Yet. 20. 
1 Rl. 895, J. 20. Bridg. 7. | 

'Tho* his body never was brought into court, or committed in 
executiqn for the plaintiff, R. 5 Co. 88. ö. 

Thu by the common law no capias lies for the plaintiff; if no 
laches be in him in the continuance of his proceſs: for as the king 
has benefit by his ſuit, he ſhall have advantage by the king's ſuit. 
R. 5 Co. 88. a. 

90, if he be taken upon a capias nlagatum after the year, the 
plaintiff prays that he may be in execution ſor him; it ſhall be ſo, 
Aim, 5 CG. 89. b, 

So, if taken upon a copias utlagatum out of B. R. where judg- 
ment was atkrmed upon error. Crs. El. 706. 

But a party taken upon a capias utlagatum ſhall not be in execu- 
tion for the plaintiff, unleſs he ſo pleaſes. Per 2 J. Gamwdy cont. 
Gro. El, 850. R. 1 Rol. 895.1. 30. 

Or, if taken after the year, be ſhall not be ſo, without the 
prayer of the plaintiff, Adm. 5 Co. 89. b. Semb. cont, Cro, El. 706. 
Das. 1 Rol. 895. J. 25. 
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(B. 3.) Execution for a Debt to the King. 1 — 
| thing it 
How a man becomes indebted to the king, Vide Dett, (G. 1.) ends 


Vide Derr, 


I 3 By (G.g.) 
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Li EXECUTION, 


By the %. 33 H. 8. 39. All obligations and ſpecialties for any 
caulc concerning the king, ſhall be taken domino regi ; and ſhall 
be of the ſame. torce and effect as a ſtatute ſtaple. 

And all proceſs, judgments, executions on the ſame ſhall be of 
the ſame effect againſt all bound, their heirs, ſucceſſors, executors, 
and adminiſtrators, and no other, as on a ſtatute-ſtaple. | 

By the common law, before that ſtatute, the king had power 
to take execution againſt the body, the land, and the gocds of his 

ebtor, or accountant to him. 3 C. 12. 6. Vide Dett, (G. 2, &c.) 

In the hands of the heir, or of a ſtranger. Jide Det, 

G. 5, 6.) | 
And the king ſhall be preferred before a ſubject, for his debt. 
Vide Dett, (G. 8.) | 

But by the /. M. Ch. 8. Nos non ſciſiemus terram aliquam, ant 
redditum, pro debito n:ftro quamdiu catalla debitoris ſuffictunt, aut iffe 
paratus fit ſatisfacere. | 

And therefore, if the goods of the king's debtor appear ſuſſici- 
ent, the ſheriff ought not to extend his lands in the hand of him, 
his heir, purchaſer, or terre-tenant, 2 Iz. 19. 

And if the executor, or heir has aſſets, by the courſe of the 
excheguer, proceſs does not go againſt the purchaſer, Dy. 67. ö. 


7 marge 


4 1 Since the /. 33 HF. 8. 39. the uſual proceſs for the king's debt 
proceſsdone. 13 an £x2e":di ſiciat; whereby the ſheriff is commanded quad per 
By extendi facramentuimn, &c. inquirat que & cujuſmod: bona & cujus pretit 
_ | habnit, Se. i þi bona, &c. non ſufficerent, &c. tunc per ſacramentum 
ide pot, a g , 
(C. ic.) IMmquirat que terras & tenementa & cujus valoris, &c. & ea exlendi 
Vide Statute» faciat, c. & capiat predifium debitorem, Wc, 2 Iuſt. 19. 
whe \ By the ſame flatute ſuits in the ſeveral courts for the king's debts 
ſhall be under the ſcal of the ſeveral courts, by capiat, extend; facinr, 
ſubpana, attachment, and proclamation, if need be, or otherwiſe 
as to the ſaid courts ſhall be thought expedient for the recovery of 
the king's deb ts. 

*A judgment recovered by a ſubject, though not completely 
executed, ſhall be preferred to the king's extent, ſued out poſterior 
to the judgment. 2 l. Rep. 1294 ef vid. ft. 33 H 8. c. 39. 
Jo 74. 

*So, if an aſſignment be made of a bankrupt's eſſects, beſore 
the iſſuing of the extent, they are protected againſt it. Yd, 
Doug. 415. (399-*) 

[On execution of an extent a perſon muſt anſwer all queſtions 
tho” affecting his intereſt, if they do not ſubject him to penalties 
or ſorſeiture ; or attachment iſſues. R. v. Nerve, H. 6 An. 
Parler 269. ] 

If perſons do not attend execution of extent, a new one hall 
be ordered and they to attend; and they may be charged with 

coſts. R. v. Nod, M. 7 Am. Parker 271.] 

Tpo' a /cire ſacias has iſſued on a bond, yet an immediate 

extent may afterwards iſſue, and the king may proceed on one, 


or on both. Rex v. Blundell, in Sc. P. 1721. Bunb. 740 
[On 


EXECUTION. 


119 


On ſcire feci returned to /cire facias, and rules given, if de. | 


ſendant does not appear and plead, extent may ifſue without 
judgment previous thereto z or judgment for the king may be 
entred. R. v. Donithorne, H. 23 G. 2. Parker 94.] 

On a bond from a man, as ſecurity for another to whom the 
crown's money is intruſted, a ſcire ſacias ſhall iſſue. Rex v. Yule, 


in K. H. 1719. Bunb. 58.] 
| [On a dormant extent (tho? an inquiſition has been taken) no 


roceſs ſhall iſue without motion. Rex v. Robinſon, in Sc. P. 1720. 


Bunh, 62. ] 

[A ſtranger has a right to prove his property in goods taken by 
extent, on taking the inquiſition, without being put to plead; 
and if refuſed, and the extent and inquiſition returned, they ſhall 
be ſuperſeded, and a new extent of the ſame date ifſuc. Bulley 


v. Blammart, T. 1727. Bunb. 233. | 


Aſter inquiſition taken, all lands and tenements found in the 
ſcin of the debtor are to be extended by the ſheriff. 

50 a term for years allo may be extended. Q, if it ought not 
to be fold ? Lane 50. 

[The court will not order lands ſeized under an extent to be 
excepted out, of an extent to iſſue on a ſubſequent judgment. 
R. v. Jones, H. 17 G. 2. Parker 52.) 

If goods are ſeize upon an execution for the king's debt, they 
ought to be appraiſed before ſale. Mad. 670, 

If on an extent, an inquiſition is taken, and a term found, 
and defendant plead to it, and it is found for the crown; ther- 
ſhall not be a venditioni expones, but an injunction ſhall iflue to pur 
the crown in poſſeſſion. Rex v. Rawlins, in Sc. H. 1720, 


Bunb. 71.] 


If the king has judgment in a /{ire facias upon a recognizance 


for ſurety of the peace, he may have execution againſt the body, 
as well as the land of the party. 1 Nel. 897. J. 20. 
If a man pleads a title by extent, he onght to ſhew, when 


it iſued, out of what court, and whether it Was upon inguiſition. * 


2 Rol. 11. 


(C) Execution koꝛ a Common Perſon; in Perſonal 


2 


Actions. 
(C. 1.) What, by the Common Law. 


B Y the common law, execution upon a judgment or recog- 
nizance for a common perſon was generally by /evari id, 
commanding the ſheriff, quod /-var: fociat de terris & catallis, Se. 
the debt. 3 Co. 12. a. 2 Infl. zog. | 
Or, by fieri facias, commanding the ſheriff, qued fieri facia! te 
bonts & catallis, Se. 3 1 . , 
So in actions vi & armis, execution might be made by a ch 


ad ſatis faciendums 3 Co. 12. a» Vide pa, (C. 9.) 


14 80 


(B. 5.) 
What lands, 
Sc. ſhall be 
exte noed. 
Vide fest, 
(C. 13.) 
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120 EXECUTION. 


So in an action againſt an heir, upon an obligation or other 
lien of his anceſtor, execution would be againſt the lands and 
tenements which the heir had by deſcent, 3 Co. 1a, 6. 
Viale Aſſetss | 


(C. 2.) What not, 


But, by the common law, execution never was againſt the 
lands or tenements of the party at the ſuit of a common perſon, 
except in the cafe of an heir. R. 3 C. 11. b. &c. 1 Lift. 394. 

Nor againſt the body of the defendant, except where he was 
charged with force by an action vi & armis, 3 Co. 11. b. 12. a, 


+By the J. What by Statute. 
IW. 2. 13. 
It may be by elegit to the ſheriff to extend and deliver to the plaintiff all the goods of the party, 


(beafts ot the plough excepied,) and one moiety of his lands. Yidepoſt, (C. 14.) 
Or, by the , 11 E. 1. Ou a tatute-merchant execution may be againſt che body, if the goods, 


Sc are not ſufficient, 
And, by the % I. 2 11. againft the body in account. 


Aud by the ft. 25 £dv. 3. f. 5. ch. 17. in debt. 
(C. 3.) Execution againſt Goods and Chattels. 


(c. 4.) By the levari facies the ſheriff may levy the debt of all the goods 
By Levari and chattels of the defendant. | 
— 8 So he may take the emblements, and all preſent profits of his 
(E. 4.) land. 3 Co. 1 1. 6. N | 

So, the rents. Pl. Com. 441. a. 

So goods attached, (where by cuſtom goods at the commence- 
ment of the ſuit may be attached to anſwer to the plaintiff if he 
recovers,) may be taken in execution, ſubject to the attachment, 
R. 1 Rel. 893. J. 40. 

But upon a lei Facias the ſheriff cannot take the defendant's 
lands to deliver in execution; tho' the writ ſays, de terris & 
catallig. Pl. Com. 441. a. 

[Levari lies not for a fee-farm rent, the remedy is by diſtreſs. 
Lupton v. Barker, P. 1741. Dunb. 348.] 


(C. 4) So by a Feri facins the ſheriff may take all goods and chattels of 
3 the defendant, which he may take upon the /evar: facias : for the 
Wia Teri Facias includes the levari facias, 2 Inft. 304, 
things may 80 he may take and ſell an annuity of 40 J. per annum granted 
File Procels by the king, for years, to be paid by the receiver of the court; 
(E. 5, 7. for it is in the nature of a rent- charge. R. 2 Crs. 79. 

So he may extend, or ſell a term for years. 8 Co. 171. 4. 

So he may cut down, and ſell corn growing on the land: for 
the leſſee has an intereſt in it. 1 Sal. 368. 

So, utenſils for trade erected by the defendant, tho' fixed to 
the land; as, coppcrs, fats, pavements, Sc. R. 1 Sal. 368. 
Vide infra. i 

And after ſale the defendant ſhall not have his term again, tho 
the plaintit be ſatisfied his debt by the profits, R. Ic. 735 

2 50, 


EXECUTION. 


So, if goods are taken in execution at the ſuit of B. and the 
ſheriff returns aulla bona ;, they ſhall be afterwards taken at the 
ſuit of C. for the property is not veſted in B. nor in the ſheriff, 
2 Her. 238. : 

But the ſheriff upon a fer? facias cannot take things ſixed to 
the frechold, as doors, windows, Sc. Vide Biens, (B.) 

Nor furnaces, coppers, Sc. fixed. Dub. 1 Rol. 891. J. 50, 
N. cent. 1 Sal. 368, if erected by the defendant for the uſe of his 
trade, Vide ſupra. 

Nor hearths, chimney-pieces, &, put up by the defendant for 
lie uſe of the houſe and not for his trade. K. 1 Sal, 308. 

So the ſheriff cannot take goods in pledge. 

Or, demiſed to another. 95 67. k. in marg. 

Nor goods taken, and in cuſtody of the ſheriff, upon a former 
execution. R. Sho. 173. K. 3 Med. 236. 

So he cannot take the goods of a ſtranger : for he is to take 
the goods of the party only, at his peril, And if a bailiff on a 

. fa. againſt the goods of A. take thoſe of B. an action of treſpaſs 
lies againſt the ſheriff, Doug. 40.“ | | 

An it there are joint partners, and execution againſt one; 
the ſheriff can take only his ſtare, R. Sh. 174. can ſell only 
his part, tho' he ought to ſeize the whole. K. 1 Sal. 392. 

*If on an execution againſt one of two partners, the partner- 
ſhip effects be taken and ſold, the court will order the ſheriff to 
pay over to the other, a ſhare of the produce proportioned to his 
ſhare in the partnerſhip effects, to be alcertair:ed by the maſter. 
Doug. 650, (628.)* | 

So, if execution be upon a judgment againſt a corporation, ke 
cannot take the goods of a member of the corporation, which he 
has in his natural capacity; but the goods of the corporation 
only. 1 Rel. 920. J. 50. | 

An execution againſt the gods of a bankrupt, taken out after 
his ce:tificate is ſigned by his creditors, and before it is allowed 
by the chancellor, is valid. 1 Term Rep, 361.* 


Nothing can be taken in execution, that cannot be ſold; as 


decds, writings, &c. Francis v. Naſh, T. 7 G. 2. B. R. H. 53.) 

[Bank-notes, &c, cannot be taken in execution. id.] 

If the plaintiff cannot find ſufficient effects to ſatisfy his judg- 
ment, the court will order the ſneriif to retain for his uſe, money 
which he has levied in an action at the ſuit of the deſendant. 
Dug. 231, (219. ) 

Where two writs of Feri facias againſt the ſame defendant, 
are delivered to the ſheriff on different days, and no ſale is ac- 
tually made of the defendant's goods, the firſt execution mult 
hare the priority, even tho' the ſeizure was firſt made under the 
ſubſe quent execution. 1 Term Rep. 729.* 

But where the ſheriff has given a bill of ſale to the perſon 
claming under the ſecond execution, this entitles the latter to 
have his debt, and the ſheriff is liable to the plaintiff who deli- 
vered the firſt writs Id. 731. 1.“ 


After | 
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122 EXECUTION. 


(C. 5.) After a ſieri factas delivered to him, the ſheriff may enter the 
—_— houſe of the defendant, when the door is open, and ſeize the 
proceed goods of the defendant there found. NR. 5 Co. 92. a. 
upon its Or, the houſe of a ſtranger. Semb, 5 Co. 92. 2 Cre. 486. 

Gro, El. 759, gog. Vide poft, (C. 12.) | 
And this, by night or by day, if the door be open. Semi,” 
5 G. 92. 2 Cs. 486. : 
But if it be the houſe of a ſtranger, he ought to aver that the 
goods were there, Semb, Lut. 1434. | 
If the houſe be open, and the ſheriff enters, he may afterwards 
break an inner door to take the goods. R. Pal. 5 4. 


41 Note, And he need not aver that the goods were there. Pal. 54.+ 
06 0 So, if the goods of A. are conveyed into the houſe of B. to avoid 


the houſe of , 1 1 . 
the defend. an execution, the ſheriff upon a fieri facias againſt A. may break 


ant him- the houſe to make execution. R. 5 G. 93. a. 

deli. } So, if the ſheriff, Sc. enters, and takes goods in execution, 
and the party locks up and impriſons the bailiffs, &c. in the 
houſe; the ſheriff may break the houſe to deliver the bailiffs. R. 
2 Cro. 556. Pal. 53. 2 Rol. 137. 

So the ſheriff may make ſale of goods in execution, without 
any appraiſement of them. | 

50 he may, tho” a ſuperſedeas be delivered to him aſter the 
goods were ſeized into his hands. Per 2 F. MA. 542. 

If, upon ſale by the ſheriff, money remains in his hands be- 
vond the debt, the ſheriff may keep it till the defendant de- 
ands it, and need not deliver it to the defendant before requeſt. 
R. My. 59. | 

But the ſheriff cannot break a houſe to make execution upon 
words, or body. R. 5 G. 92. Cro. El, gog. Mo. 668. Tel. 28. 

Neither can he open the door, tho' it be only latched. 

Or knock, and when the door is a little opened, thruſt in with 
violence. R. Flob. 62. 

Nor uſe a capias utlagatum to execute a latitat. R. Hob. 263. 

Nor take ſeveral different chattels, when one is ſufficient for the 
debt. K. Ney. 59. 

So the ſheriff ought not to deliver goods taken in execution to 
che phintiff himſelf; but ought by fale to levy the debt. N. 
Cr. El. 504. 

So he ought not to re- deliver them to the defendant, if he pays 
only part of the debt. Serb. 2 Pent. 94. 

50 he cannot detain them till the money to be levied, and alſo 
the charge of keeping them, be paid; for tho' the ſheriff may 
make immediate fale, and the keeping is in favour of the de- 
lendant, for which he ovght to make amends, yet this ſhould 
be by agreement, and not by detainer till ſatisfaction. Semi, 
Lit. 1446. 

boundage, and other neceſſary charges, may be levied out of 
a penalty. Barnes 198.] 

In actions on ſimple contracts and judgment ſor a debt certain, 
the expences of Jevying matt be paid by the plaintiff; fo that, it 
the ſheriſi over-charge, the plaintiff is the party grieved under 2 

29 £4, 


ny 
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f 

29 El. c. 4. which regulates ſheriff”s fees: but where the judge- 4 
ment is for a penalty, the defendant muſt pay the expences of le- 1 
vying, and ĩs the party grieved, if the ſheriff over- charge. 2 Term 4 
R . 157.0 | 4 
TNathing but the poundage can be taken by the ſheriff under [ 


the 29 El. c. 4. for levying an execution. Id. 148.* 

Yet, after the money levied, the ſheriff may pay it to the plain- 
uff. Dub. 3 Lev. 204. 

After execution, tho on judgment for a penalty, the court 
cannot refer to prothonotary, to examine into money due, and . 
order reſtitution of ſurplus. Barnes 204. ] i | 


When the ſheriff has taken goods in execution, he may ſell (C. 6.) 
them, without cther direction. Mod. Ca. 295. — = 

Tho? his office be determined before the ſale. Mod. Ca. 299. — 1 
N. 1 Rol. 893. J. 50. | i 

So he may ſell a term for years. 4 C. 74. ij 

And it is ſufficient to recite, that the party was poſſeſſed de | 
termino diverſorum annorum, without ſhewing the commencement, | 
or end of the term. R. 4 Co. 74. à. 

And if he miſtakes the date of the term, if the bill of ſale has 
general words, viz. all the defendant's intereſt, &c. it is ſuſſicient. 
K. 4 Co. 74. a. 

And a ſale by the ſheriff continues good, tho! the judgment be 
afterwards reverſed. R. 5 Ci. go. b. R. 2 Cra. 246. ſor the 116 
money only ſhall be reſtored. R. Dy. 363. 4. If the ſale was 3 
to a ſtranger. Ye. 180, Otherwiſe, if the ſale be upon an 2 
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egit. Wide pot, (C. 14.) 

If defendant is in cuſtody on a ca. fo. and a ,. fa. is taken 
out, the ſheriff under that may ſeize a leaſehold ; and if after the | 
return he ſells it, though no continuance of the writ of execu- 74 
tion, nor any writ of venditioni exponas, the purchaſor gains a #4 
title; and this whether the ca. /a. and F. fa. are in the ſame county, 1 


or not. Feanes v. Wilkins, H. 174%. 1 Vezey 195.] | 
But a ſale of a term by the ſherifl, who miſtakes the date, &c. 4 
ſtall be void. R. 4 Co. 74. 1 
The ſheriff need not return a writ of feri faciars Vide Netarn, (e. 39 - 
(F. I, &c.) 2 


But if the ſheriff returns, goods ſcixed to the value of the debt, he QC. urn, 
ſhall anſwer for ſuch value to the plaintif, Mad. Ca. 299. 
1 Sal. 323. K. 1 Sid. 407. 4 

[If therilF levies money, and makes his return at the return of 
the writ, when defendant has not lain two months in priſon, he 
muſt return, he has levied, Cc. but if he does not make his return 4 
till after defendant has lain two months in priſon, and thereby is f 
become a bankrupt prior to the time of executing the execution, he 
mult return ulla bona. Cooper v. Chitty, M. 30 G. 2 1 B. A. 
20. Coppendale v. Bridgen, T. 32 & 23 G. 2. 2 B. M. 814.] 

[The court will order the ſheriff io bring into court money 
levied by him on fer? faciats Tai ſen ve Dempjier, M. 9 G. 2. 
B. AY 180.] 

Or 
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EXPILAL, 


EXECUTION. 


Or debt lies againſt him for the money. Vide Deti, (A. 1.) 

Tho? they be afterwards reſcued from him; for he cannot re. 
turn the reſcous, Med. Ca. 296, 299. R. 2 Rol. 57. 

Where a perſon againſt whom a writ of F. fa. is taken 
is in poſſeſſion of goods under a deed which was given in con... 
ration of an antecedent debt and a ſmall annuity payable there. 
from, the ſheriff may, notwithſtanding, return ulla bona, if it 
appear that the memorial of ſuch annuity was not regiſtered ac, 
cording to the directions of the annuity act 17 G. 3. c. 26. be 
cauſe in that caſe the deed is abſolutely void. 2 Term Rep. 6c3,* 


If the ſheriff returns, remanent pro deſectu emptorum, the plain. 
tiff ſhall have a venditioni expanngt. 1 Sal. 323. 1 Sid. 467, 

[No venditiani expp5mas ought to iſſue without motion, Per 
Price B. Rex v. Reeve, in Sc. T. 1719. Bunb, 45.] 

If the former ſheriff made ſuch return, the new ſheriff ought 
to make ſale upon the venditioni exponar. 1 Rol. 894. I. 5. 
4 Leto. 20. 

Tho? the writ be to the new ſheriff that he cauſe the former 
ſherifF to ſell. R. 1 Rel, 894. l. 5. but Semi. that upon a di- 

ringas nuper wicecomitem quad venditi:514 exporrat, the old ſheriff 
may ſell. Mod. Ca. 295, 299. 1 Sal. 323. 

There are two forms of the d% rin gas nuper vicecomitem; the 
one, that the old ſheriff all el, and bring the money into court. 
Mod. Ca. 295. 

The other, that he /ell, and deliver the money to the new ſheriff, 
Mod. Ca. 295, 299. 1 Sal. 323. 2 Rol. 57. 

And both are compulſive and do not give authority to fell, 
Mod. Ca. 295. 

For he cannot return upon a d%ringat nußer vicecomitem, uad 
remanent pro defectu emptorum. Mod. Cu. 296. 

But if a /uper/edeas comes to the ſheriff, he cannot aſterwards 
ſell without a vendilioni exponas; for the ſale ſhall be void. K. 
1 Rl. 894. J. 10. 

Yet a venditioni exponas {hall go for the ſale of goods levied be- 
fore the ſuperſedeas, Dy. 90. a. Tel. 0. R. Co. El. 597. 

And he may ſell before a /uper/edens, tho? he be out of his office, 
without a venditioni exponass Per Holt. Med. Ca. 295. 

If a ſheriff levies money, but does not return his writ at all; 
the ſale after a venditiont exponas to the new ſheriff ſhall be good. 
R. 1 Re!. 893. J. 50. 

If the ſheriff levics money of the defendant to the value of the 
debt, the defendant ſhall be diſcharged againſt the plaintiff, 
tho' the money never comes to his hand. Mad. Ca. 297, 299. 
R. 2 Rol. 57. 

And he may plead ſuch matter for his diſcharge, in debt u- 
terwards upon the judgment, 2 Lev. 203. FT 
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EXECUTION, 


(C. 9.) By Copias ad Satisfaciendum. 


So execution may be by capias ad ſatisfaciendum againſt the 
body of the defendant, in all cafes where a capias ad reſpondendum 
lies in proceſs. 3 C. 12. a. 

And therefore, in all actions vi et armis, as in treſpaſs, &c, 
for there a capias hes in proceſs at the common law. 3 Co. 12. as 
Vide ante, (C. 2.) d 

[1f defendant omits to plead a miſnomer, he may be taken 
in execution by the wrong name. Crawford v. Satchwell, II. 
18 6. 2. Str. 1218.) 

If the principal offers himſelf in diſcharge of the bail, and the 

laintiſf doth not accept him, yet he may afterwards have a capias 
od ſatisfaciendum againſt him ; for the refuſal was not a diſcharge, 
but a forbearance. 1 Rz/. 898. J. 45. 

So, at common law, the king may have execution by capias. 
Vide ante (B. 3, &c.) 

So, by the courſe of the court, a copias lies upon a judgment 
againſt bail in a ſcire facias upon a recognizance in B. R. Vide 
Bail, (R. 11.) : : 

[If ca. fa. is made returnable wrong (as in vacation- time) ye 
the writ is not void; but only liable to be ſet aſide on motion, for 
irregularity. Campbell v. Cumming, T. 1 G. 3. 2B. M. 1187.] 

But a capias dots not lie againſt bail by recognizance in C. B. 
or in an inferior court. Vide Bail, (R. 11.) 

Or againſt bail in B. R. on a writ of error in the exchequer. 
Vide Bail, (R. 11.) 

So a capias ad ſatisfaciendum does not he upon a recognizance in 
choncery ; for no capias is given on a ſcire facias, by any ſtatute; 
and it does not lie by the common law. R. 1 Rel. 897. I. 30. 
R. Dy. 306. a. Dub. 2 Bul. 63. 

So a capias does not lie upon judgment againſt a garniſhee in 
&tinue : for he is no party to the ſuit, 1 Rol. 896. J. 50. 

So, if a woman recovers damages in dower, ſhe ſtall not have 
execution by capias ad ſatisfaciencim ; for no captas lies in proceſs, 
1 Ra. 898. J. 2. 

So in all caſes, where a capias does not lie in proceſs, no ex- 
ecution ſhall be by cap:as ad ſetirfaciendum e as, in an aſſiſe of nu- 
lance. Sho, 74» 

So a capras did not lie againſt a prior, &c. in treſpaſs, or other 
action, 1 Kal. 898. J. 20. 

So, if the plaintiff ſues a ſcire facias within the year, (tho* he 
need not,) he cannot afterwards have a capias before judgment in 


the ſcire facias, ao; I R2l. 900, J. 25 


If defendant renders himſelſ, and afterwards brings error, and 
bas a [uprrfodrar, bur does not thereupon find bail, the court, 
ron the prayer of the plaintiff, may commit in exccutiun, tho 
Ls record U. ved. 1 Nel. 896. J. 10. 

So, 
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EXECUTION. 
So, if a man be arreſted upon a capras ad ſatisfaciendum, he ſhall 


be in execution before the return of the writ. 1 Rl. 910. J. zo. 

*The court will not ſet afide an execution ſued out before, but 
exccuted after the allowance of a writ of error ſerved on the ſhe. 
riff and the party, if the plaintiff in error has not regularly put 
in bail; otherwiſe, if he has. 2 Term Rep. 44.* 

If the defendant be in the cuſtody of the ſheriff, and another 
writ of capias ad ſatisfaciendum is delivered to the ſheriff, againſt 
him, he ſhall be in execution immediately upon the ſecond writ, 
without actual arreſt. R. 5 Co. 89. 

* A creditor may lawfully enter a detainer againſt his debtor, 
who is in fact reſident within the walls of the Fleet, though he 
be not there by compulſion. 3 Term Rep. 392.* 

So, if the defendant be in priſon for a crime, by leave of the 
court he may be charged in execution. Ray. 58. 1 Sid. 154. 

And tho? he be charged without leave, which he ought not to 
be, yet he ſhall not be diſcharged. R. Ray. 58. 1 Sid. 90. 

If the defendant be in priſon before judgment, in the priſon of 
the ſame court where the judgment is; the plaintiff may pray, 
that he may be in execution, and a commiltitur ſhall be entered 


on the roll, and then he ſhall be in execution. 1 Re. 895. J. 5. 


(C. 11. 
When not. 


Or, if he be in another priſon, he ſhall be brought up by Ja- 
beas corpus, and committed in execution, 1 Rol. 895. J. 40. 

So, if there be judgment in a /cire facias againſt him, and 2 
.or 4 years afterwards he 1s in priſon for another cauſe, he may 
be brought into court by habeas corpus, and charged in execution, 
1 Rol. 896. J. 5. 

If a defendant be taken upon a capras pro fine, or a capias ut- 
lagatum, he ſhall be in execution for the party, if he will, Vide 
ante, (B. 2. ä 5 | 

[Defendant diſcharged by /uper/edeas before judgment, may 
afterwards be taken in execution. Barnes 376. ] 


But, without prayer, or a habeas corpus and a committitur upon 
the roll, he ſhall not be in execution, tho” the judgment was in 
B. K. and the defendant at the ſame time was priſoner in the 
Marjhalſea of the marſhall for another cauſe. R. 1 Rel. 895. J. 5. 

Or, if the judgment was in C. B, and he at the time was pri- 


ſoner in the Fleet, 


Tho' he was priſoner at the ſuit of the plaintiff, in the ſame 
action, for want of bail. R. 1 Rel. 894. J. 52. 

Tho” the warden of the Fleet informs the chancellor, or C. B. 
that he is a priſoner there, and the court commands him to 
detain him till judgment ſatisficd. R. 1 Rel, 895. J. 15, 40. 
„ 

Tho a habeas corpus be granted for him, and the warden re- 
turns, that he is /anguidus. i Rc. 894. J. 45. 

Tho? a ſpecial writ be directed to the warden, to detain him: 
for he ought to appear in court upon the habeas corprs, and ſhall 
be oppoſed, whether he be the ſame perſon, R. 1 Rel. 894. J. 4% 

| 50g 


EXECUTION. 


So, if. a defendant be committed in execution upon a writ to 
the ſheriff of Middleſex, he ſhall not afterwards be charged in ex- 
ecution upon another writ to the ſheriffs of London : ſor they are 
different counties, and diſtinct priſons, tho“ the ſame perſons 
are ſheriffs of both, and Nenwgate is the priſon for both. R. 
1 Rel. 894. J. 25. 

So, if a defendant taken upon a capias ad fatisfacienium be 
brought into court by the ſheriff, he ſhall not be committed in 
execution, if the plaintiff does not pray it. R. 1 Aud. 118. 

And he ſhall be diſcharged out of the cuſtody of the ſlieriſt 
alſo, if the ſheriff does not pray the contrary, 1 And. 118. 

[Defendant diſcharged by /uperſedeas after judgment, may not 
afterwards be taken in execution. Barnes 375, 376.) 
elf the plaintiff recover a judgment againſt two defendants in 
B. R. and one of them bring a writ of error in cam. ſcucc. the 
plaintiff cannot charge the other defendant in execution, till the 
record be remitted into B. R. notwithitanding the writ of error 
might have been quaſhed immediately, becaufe not brought by 
both defendants. 2 Term Rep. 737.* 

*Where a ca. ſu. is returnable againſt the principal on a parti- 
cular day, before which a writ of error is allowed and ſerved, 
that operates as a ſuperſedeas to any proceeding againſt the bail, 
tho' the ca. .. has lain four days in the office, before the allow- 
ance of the writ of error. 3 Term Rep. 390.* 


If a bailiff, &c. puts his hand, Sc. upon the party, ſaying that 
he arreſts him; it ſhall be a ſufficient arreſt, without ſticwing 
him the warrant, and without faying, at whoſe ſuit he was ar- 
reſted, if he does not afk it. R. 2 Cre. 485. Seb. cont. 6 Co. 
51. 9 Ch. 69. a. 

So, tho' the bailiff has the warrant in his pocket. R. 
2 Cro, 486. 

Or has two warrants in his pocket, and does not ſay upon 
which he arreſts him; for he ſhall be arreſted upon both. X. 
2 Co. 486. ö 

So, if a bailiff gives a warrant to his ſervant, who, by his 
command and in his preſence, puts his hand upon him, and ſays, 
T arreft you. Dub. per Holt, Mod. Cu. 211. 

So, if a ſervant goes into another room out of the prefence of 
the bailifl, who waits at the door, and there arreſts him. Dub. 
per Halt, Mod. Ca. 211. 

So, if the bailiff only touches him, and ſays, that he arreſts 
him. 1 Sal. 79. 

90, if B. be arreſted, and in cuſtody of the ſheriff, upon a 
maſue proceſs, and afterwards a capias ut/agaium be delivered to 
the theriff againſt B. without an actual arreſt, he ſhall be in 
cuſtody upon the capias utlagatum; and if he eſcapes, the decla- 
ration ſhall ſay, that he was arreſted upon it. R. 5 Co. 89. 4. 

Yut, if the party requires it, he ought to ſhew the warrant, 
tell at whoſe ſuit, for what cauſe, by what proceſs, aud in what 
court returnable the arreſt is made; otherwiſe it will be wrong= 
tul. KR. 6 Co. 54. 9 Co. 69. a. . 
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128 EXECUTION. 


So words only do not make an arreſt : and therefore, if a bailif 
ſays, J arreſi, and does not touch him, tho' he be beat off by a 
ſword or other weapon, it is no arreſt, R. 1 Sal. 79. 

The officer cannot juſtify breaking open the window or out. 
ward door, but if once in the houſe, he may break open inward 
doors. Fgſter 319, 320.] 

[Only the occupier and his family, whoſe ordinary reſidence is 
there, have this privilege. 'The houſe of another is not the caſtle 
of a ſtranger. 1bid.] | | 

The ſheriff may enter the houſe of another where the party is, 
if the door be open, to make an arreſt, R. 2 Cro. 486, R. 
5 Co. 92. a. Vide ante, (C. 5.) 

Tho' it be at 6 o'clock at night. R. 2 Ov. 486. 

So, upon an attachment againſt him, he may break the houſe 
|: to take him. R. 1 Rol. 336. 

1 So, if a man arreſted eſcapes into an houſe, he may break the 
| houſe to retake him. R. Pal. 53. 
80, if a window be open, and the bailiff arreſts him at the 
window, and then the party eſcapes; the bailiff may break the 
houſe to take him. R. Pal. 53. 2 Rol. 138. 
But upon information that his priſoner fled into the houſe of | 
b B. he cannot enter, and, upon denial of the keys of a cheſt, 
. break it open, if he be not in the cheſt : for he takes it upon hin 
ö at his peril, R. 2 Rel. 564. J. 15. 


| * 11.0 If a man taken upon a capias ad ſatisfaciendum ſatisfies the debt, 
pi hea the ſheriff may diſcharge him. Dub. Cro. El. 404. If the pay- 


5 defendant 
4 ſhall be dif- ment be to the ſheriff, Dub. 2 Lev. 203, 
13 charged. So, if a /uperſedeas of the proceſs comes to the ſheriff, 
6 So, if a capias ad ſatisfaciendum comes to the ſheriſt, and be g 
12 fore an arreſt upon it, the defendant pays the debt to the ſheriff; ; 


3 he ought not to be afterwards arreſted. Semb. Gro, El. 404. 


But a man in execution ſhall not be diſcharged upon affidavit, 

| tho' there be cauſe : but ought to have a /uper/edeas, or other , 
matter of record. Pr. Reg. tit. Execution. 

(If defendant ſurrenders in diſcharge of bail, and plaintiff does te 

not proceed againſt him, he may have a ſyper/edeas to the execu- ] 


tion the fourth term after, both incluſive, Smith v. Green, P. 
1723. Bunb. 128.]. 

[If plaintiff is rendered in vacation, it ſhall be conſidered as of 
the preceding term. Barnes 386.) : 

[If defendant ſurrendered in diſcharge of bail, is afterwards, 
Avithout notice to plaintiſt, removed to the Fleet, and next term 
plaintiff charges him in execution as a priſoner in B. R. the 
court in the term after will grant him a ſuper/edeas ; for plaintiff 
= ſhould have aſked to ſee him, and priſoners ſhall not be obliged 
; to give notice of removal. Filkes v. Allen, P. 14 G. 2. Sir. 
1153.3 
\ Elf defendant after judgment ſurrenders, and lies two terms, 
IE - without being charged in exccution, during which plaintiff brings 

5 action on the judgment, and recovers, and plaintiff lies two terms 
| more 


EXECUTION. 

mote without being charged, and plaintiff brings a ſecond action 
on the ſecond judgment; the court will grant a /#p: era for the 
two firſt actions, and order common bail to be taken for the third. 
Chambers v. Robinſon, M. 1 G. 2. Str. 782.) 

Delivery of ca. /a. to gaoler is not ſuſficient charge in execu- 
tion; it mult be delivered to ſheriff, and his warrant to gaoler. 
Barnes 389. ] X . 

[Defendant obtains ſuper/edeas for want of profecution, and is 
again arreſted as drawer of a bill, for part of original debt, which 
is not accepted; this creates no new debt; and he thall have /- 

erſedeas on common appearance. Barnes 397+] 

[Defendant ſuperſedable for want of judgment in three terms, 
ſummons plaintiff, who obtains judgment after the three terms, 
brings habeas corpus ad ſatisfaciendum, and charges him in exccu- 
tion, he ſhall have ſuper/edeas. Barnes 398.] 

[If defendant has /uper/edeas, but does not lodge it before the 
habeas corpus, he ſhall be charged, and may apply afterwards z 
plaintiff may procced at his peril. Barnes 379. ] 

[If a committitur is entered on the roll in time, it is ſufficient ; 
and defendant ſhall not be diſcharged, tho? there is no comm:ito 
tur- piece. Dutcheſs of Marlborough v. Widmore, H. 9 G. 2. 
B. R. H. 208.) 

[There is no extenſion of the time to the continuance- day after 
term, nor is an entry in time in the marſhal's ook ſufficient, the 
cunmittitur muſt be actually entred on record before the end of 
the ſecand term. Unwin v. Kirchofe, M. 18 G. 2. Str. 1215. 
bitterel v. Philly, H. 6 G. 3. 3 B. M. 1841.] 

[Plaintiff hall have every day of the ſecorid term after final 
judgment ſigned, to charge a prifoner in execution; therefore if 
defendant hinders plaintiff from ſo doing for ſeveral days, by 
bringing of writ of error, he ſhall not have ſuperſedes. Garrat 
r. Mantel, P. 8 G. 3. 2 Wil. 380. Barnes 369, 379.] 

[1f defendant is not charged in two terms by accident only, 
(as the writ directed to the ſheriff of a city inſtead of the county) 
le ſhall not be diſcharged. Barnes 380:] 

I plaintiff does not proceed to final judgment in the third 
term alter declaration, incluſive, defendant thatl have /uperſedeas. 
Barnes 379. ] 

[So for want of getting demurrer argued. Barnes 383. 

{Plaintiff”s attorney procceds irregularly to interlocutory judg- 
ment, waves it, and gives new rule to plcad ; if he does not pro- 
ceed to final judgment in three terms, defendant is not to be hurt 
by plaintiff's miltake, and ſhall have /perſedear. Barnes 390. ] 
lf defendant is ſuperſeded for plaintiff's not proceeding to 
judgment in three terms, plaintiff may afterwards proceed to 
judgment, and take him, or charge him in execution. Mitchel 
V. Pate, T. 9 G. 2. B. R. H. 287.] 

Il defendant has rule for ſuperſedes, for want of judgment; 
but before diſcharged, plaintiff charges him with new declara- 
bon on different cauſe of action, he caungt he dilcharge:', 

arnes 500. ] | 


Vor, IV. K [If 


129 


= 
— 


DEP 2280 2.4 6. AXES Af, > > OS. 
4 
— oat —ͤ N . d a. - * 
—ů * © 9 —_ 
* * 


ao. 23923 INSET By „ Re eva 
— wp PIR a 


3 nerds wr T7 R * — 92 
— . «a P = Py = - 4 


—— 


OD, > Ee "Ea 


CT Ye ie aaa oh eg Le | WR, 
: —_—— « k n S f * = 


90 EXECUTION. 


[Tf priſoner eſcapes, his recaption is the time of his render, 
and plaintiff vas time from thence. Barnes 382.] 
[Priſoner cannot apply for ſuper/edeas, and alſo to be diſcharged 
on the lords' act. Barnes 383.] 0 
[If writ of inquiry is executed before a perſon not properly de- 
puted, defendant ſhall have /uperfedeas for want of judgment, 
* Barnes 384. 
N [If after writ of inquiry awarded, and before it is executed, 
plaintiff becomes bankrupt, and proceeds to execute the inquiry, 
and to final judgment, in his own name, and then aſſignees bring 
| Tire facias, to which defendant (a priſoner) pleads a plea held 
RN bad on demurrer; defendant ſhall not have /uperfedeas, becauſe 
not charged in execution the term after final judgment, for 
his own bad plea prevented it. Bibbins v. Mantel, P. 8 G, 3. 
2 Will. 378. 
The court will not diſcharge on motion an infant plaintiff ſuing 
by prochein amy, taken in execution for colts. Gardiner v. Halt, 
M. 18 G. 2. Str. 1217. ] 
IA. arreſted at the ſuit of B. on ca. ſa. pays the money to ſheriſf, 
he cannot apply that money to a ,. fa. againſt B. at the ſuit of A. 
but ſhall pay B. the money levied under the ca. ſa. Barnes 214.] 
So, if a /uper/cdeas be delivered to an officer, he may detain the 
| | party, till he takes a reaſonable time to be informed of the import 
3 of it. Dub. Cre. El, 404. 


[ 
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1 So, if he pays the debt to the marſhal, being committed to him, 
| he ſhall not be diſcharged. Per 2 J. Wild cont. 2 Mod. 214. 
=. R, 2 Lev. 203. | 

% So, if the plaintiff dies, and the defendant has right of admi- 
. niſtration to him, he thall. not be diſcharged til} ſatisfaction ac- 


| knowledged, which he cannot do himſelf, but another mult take 
out adminiſtration, and acknowledge ſatisfaction upon the judg- 
ment. R. 2 Med. 315. 


5 * A defendant who has been ſuperſeded, for want of being 
: charged in execution, within two terms after judgment, caunat be 
held to ſercial bail, in an action brought on ſuch judgment, but he 
may be charged in execution, after judgment obtained in the e 
action. Cowp. 72.* | t 
(C. 14.) By Elegit. 0 
Ne Frag, So now, by the ,. IF". 2. 18. Upon judgment or recognizance 
(E 6.) * ſt in elefione of the plaintiff gued wicecomes freri faciat de terris & a 
catallic, wel quod literet omnia catalla (exceptis bybus & afris carne? } t 
& medietatem terre quouſque debitum fuerit levatum per rationabile 
t pretinm & extentum. Co. I.. 289. b, 2 Inſt. 394« . 2 
. If the plaintiff prays an elegi/, the entry ſhall be, guzd elegit i 
1 executionem de omnibus catallis, & medietate terre. 2 Inſt. 395+ la 
| Execution by et may be by an executor or adminiſtrator, as well 
Y as by the plaintiff himſelf, 2 J. 395. 
; By the ſucceſſor of the conuſee, where a recognizance is made 10 
| to 4 corporation; as, to the chamberlain of London. 2 II. 395. 
þ R. 4 Co. 65. : | pa 


f I 80 10 


EXECUTION. 


go it may be upon a precept to a ſerjeant at maee in London, or 
other officer of any court of record, who does execution, as well 
as upon proceſs to the ſheriff. 2 J. 295. K. 4 C. 65. 

So, upon a mandate by the ſheriff to the bailiff of a franchiſe, 
which has execution and return of writs. R. Ci. Car. 319. 

So it lies againſt an executor or adminiſtrator upon a deva/avit, 
R. 2 Leo. 188. 

If an elegit upon a judgment, and anotlier upon a ſtatute, be 
delivered to the ſheriff at the ſame time, exccutjon ſhall be firſt 
made upon the judgment; for that is upon a record. Br. Jud. 79. 

But an elegit againſt an heir does not lie during his. minority 3 
tho he be charged as terre-tenant. Co. L. 290. a. 

Nor, againſt the wife of tlie defendant, endowed by the heir 
within age. C9. L. 290. a. | 

If an e/egit be prayed, the ſheriff ſhall take an inquiſition 3 ſor 
there ſhall be a reaſonable appraiſement of the goods, and extent 
of the lands; which ſhall be made by an inqueſt of 12 men, 
2 Inf. 396. Dy. 100. Cro. El. 584. 

And the inquifition onght to find the lands with certainty ; for 
to find no certain eſtate will be inſuſhcient, Clift, 877. Vide 
$t-inte Staple, (D. 5.) 

t ought to ſhew the place and county, whicre the inquiſition is 
taken, and where'the lands he. Seb, Dy. 208. bs 

(If ne lands is returned, ſheriff need not return an inquiſition. 
tznehouſe v. Rauen, T. 4 G. 2. Str. 874.] 

After the inquiſition found, the ſheriff ſhall deliver the moiety z 
but the jury need not divide it. R. Cro. Cer. 319. 

So the ſheriff ought to deliver the lands deferibed with certainty; 
for, to ſay that he delivered a motety, is not ſuſſicient. 1 V. 259, 

Deferibed by metes and bounds, Hut. 16. Diſtinealy, 
1 Brawnl, 38. But it need not be by metes. Dal. 26. Vide 
Dag. 475, (459+) 

He ought to deliver a moicty only: for if he delivers more, it 
will be void for the whole. 1 Sid. 91, 239. 

If the defendant be juint-tenant, or tenant in common, it onglit 
to be ſpecially mentioned in the return. Hut. 10. 1 Brewnl, 38, 

The ſheriff thall make execution of all the goods. 

Ant if it appears that the goods are ſufficient for the debt, the 
ſheriff ought not to extend the land. 2 1»f. 394. 

If the goods are not ſufficient he ought to extend a moiety of 
all the lands, which the defendant o: conuſor had at the time of 
the judgment, Ge. 2 Inst. 395» 

If there are divers conuſors, a mcicty of the lands of all. 
2 bt. 396. 

If the defendant has aliened after judgment, a moiety of the 
land in the hand of the purchaſer, as well as of the defendant, 
bid, 

If the lands lic in ſeveral vills, a moiety of the land in all ; and 
not the whole in one vill. R. £ Lev. 160. Cont. Bro. Elegit 14. 

The ſheriff on an elegit is not bound to deliver a moicty of each 
particular tenement, but only certain tenements and farms, making 
u value, a moiety of the whole. Doug. 475, (459+) 
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EXECUTION. 


And he may extend a term for years, tho' it be a chattef, 


2 Inſt. 396. 


And lands, which the conuſor or defendant has by extent upon 
a ſtatute-merchant, Sc. 1 Rol. 887. J. 52. K. 4 Co. 6;.6, 


Vide infra. 


So, lands which are antient demeſne. 2 Int. 297. R. 1 Ra. 
888. J. Fo 

So, a reverſion of land upon a leaſe for years; and the conuſee 
ſhall have a moicty of the rent. 1 RA. 894. JI. 12. 3 Leo. 11 3 
Mo. 36. 

So, all tenements, as well as land, of the defendant; as, a rent, 
Sc. Bro. Hlegit 13. Mo. 32. 

So two thirds of a rent may be extended, tho' the n has 


the whole. R. Cro. El. 742. 
So he may extend upon an elegit lands before in execution upon pl 


\. ſtatute, R. 4 Co. 64. b. Vide ſupra. 


So now, by the /. 29 Car. 2, J- lands, tenements, Sc. of 
which any ſhall be ſeiſed or poſſeſſed in truſt for him, againſt whom 
execution is ſued, of ſuch eſtate as the truſtee was ſeiſed at the 
time of execution ſued. 

But upon an elegit the ſheriff cannot extend a copyhold. R. 1 Neal. 
888. J. 1. Vide Copyhold, (R. 18.) 

Nor a term for years of a copyhold made by the beende of the 
ord. R. 1 Rol. 888. /. 3. 

Nor lands of which the defendant is diſſeiſed, whilſt they are 
in poſſeſſion of the diſſeiſor. R. 1 Rel. 888. J. 7. 

Or, of which he has only the truſt, and not the eſtate in law, 
R. 1 Rel. 888. J. 12. But thisis altered by the /. 29 Car. 2. 3. 
Nor; ſince the /. 29 Car. 2. 3. Lands which the truſtee has 
aliened before Execution ; for they are not bound by the judgment. 
R. per C. B. An. inter Johnſon and—cited per Tr. _ (Vide 


Cunts Rep. 227 Ny 


Nor the land of a villein upon an elegit againſt the lord; for it is 
the land of the villein, till the lord ſeizes it. 1 R/. 888. J. 20. 

Nor a tenement which cannot be granted, or aſſigned over: as, 
the office of philizer ; for it is an office of truſt, Dy. 7. b. 

So a bare rent- ſeck without land cannot be extended. K. Cre 
El. 656. 

So, if two have judgment, and one ſues an clegit, and has a 
moiety, and afterwards the other ſues an elegit.; the ſheri{t ſhall 
deliver but a moiety of the reſidue. R. Cro. El. 482. Cont, Fitz, 


execution 137. but there ſaid, QAued mirum, R. NM. 328 33 F. 


in C. B. Br. Jul. 78. Hard. 25, 6. K. 2 Brownl, 97. 
Yet if both judgments are of the ſame term, which is but one 
day in law, each may take a moiety of the whole. R. per 3 Bar. 


Hard. 27. 
If the judgment be reverſed, the ſale and delivery of a term ex- 


tended upon the c/egit ſhall be void. R. 2 Cro. 246. Dy. 363. a. 
74 Marge JF oh 3980s 


After inquiſition taken by the fheriff, it ſhall be returned and 


hled, Dy. 100. in WOT ge F 
An 


EXECUTION. 
And after it is filed, it ſhall not be avoided upon ſurmiſe that 


more is extended than a moiety, 2 fl. 396. 

Or, that it was extended at a ſmall value. 2 Ca. Ch. 183. 

And tho' the extent was at an under-yalue, the plaintiff ſhall 
account only for the value at which the extent is. R. 2 Ca. 


Ch, I 33s 


But before inquiſition filed, the court may examine it, and if 


they find fraud, partiality, &c. may ſtop the filing, and award a 
new elegit. 2 Inf. 396. 

So, if they find an extent made at an under-value. 2 Ca, 
Ch, 183. 

So, 15 the whole due upon the judgment be brought into court. 
R. 2 Ca. Ch. 183. | 

So, if the inquiſition appears to be void, it may be quaſhed after 
it is filed. Semb. 1 Vent. 259. 

And in cjectment advantage may be taken of the nullity. X. 
1 Lev, 160. Per Hale, 1 Vent. 259. R. Sal. 563. 

As, if more than a moiety appears to be extended. 1 Vent. 259, 
Sal. 563. 

Os, all in one vill, and nothing in another. R. 1 Lev. 160, 
Cmtra. Dougl. 475, (459.) 

The entry of the elegit upon the record, ſhould not, in prudence, 
be made till the return filed. 2 Ge. 339. Godb. 257. 

After the inquiſition returned, there ſhall be a /iberate, if the 
plaintiff will, Vide Statute-Staple, (D. 6.) 

Yet before the /iberate, or inquiſition returned, the plaintiff may 
enter. R. 1 Rel. 738. J. 10. 

And if the theriff returns that he has delivered, when he has not, 
an action on the caſe lies for a falſe return; tho' the plaintiff may 
enter without it. R. 1 Rol. 738. J. 15. 

Tenant by elegit has but a chattel. 2 I. 396. 

Yet he ſhall hold ut /iberum terementum , and he, his executor, 
or adminiſtrator ſhall have an athſe, Hud. 

After the debt ſatisfied upon record, or by the annual rent, at 
which the extent is made, che defendant may enter. 2 J. 396, 
2 Vent. 236. 5 

But if the debt be ſatisfied by a caſual profit, he ought to have a 
ſcire facias before entry. 2 1ſt. 396. 

So, it he bring a /cire facias, and tenders all that remains ſatisfied, 
he {hall have his land. 2 Ca. Ch. 183. 


D) To what Time an Execution relates. 
(D. 1.) Az to Land, 


BY the common law, the lands of the defendant were bound 

by the judgment; and therefore, before the /t. 29 Car. 2. 3. 
The pljntitf might have had his execution of lands, which the 
de fendant had at. the time of the judgment given, or afterwards 
3 Ed. 3. 24. Dy. 306. ö. 3 892. J. 37. 1 Tnfts 395. 
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EXECUTION, 


Or, at the firſt day of the term, in which judgment was given ; 
for the term is but one day. R. 42 Af. 17. Bro. Elegit 17, 19, 

Rel. 892. J. 40. 

Tho the judgment was fi ened after the term. 2 Mad. Ca, 310, 

Or, at the day of the inqueſt taken; for this is but one day with 
the day in bank. 21 Ed. 3.51, 6. Adm. Dy. 149. a. 

And the plaintiff ſhall have execution of lands, which the 
wee had at the time of the judgment, tho' he had aliened 
them bena fide beſore execution ſued. 30 Ed. 3. 24. 

Tho' a aid be . wards acknowledged, and execution upon 
it. 1 Broawnl, 37, 8. 

So the demandant ſhall have execution againſt the vouchee of 
lands, which he had at the time of the voucher ; for this is in lieu 
of an action. Co. L. 102. a. 

And in a Warrantia Chartz, of land, which the defendant had 
the day of the writ purchaſed. Co. L. 102. a. 

By the /. de merc. 13 Ed. 1, (to which the ft. 27 Fd. 3. and 

23 H. 8. 6. relate) the conuſce of a ſtatute ſhall have execution of 
lands, which the conuſor had at the time of the conuſance. 

And if it be acknowledged before a judge out of term, when 
entred upen record, it relates to the time of the acknowledgement, 


R. Hob. 195, 1 Rel. 892. J. 35. 


So, if after a {tatute, a judgment be againſt him, and execution 
by elegit, the land at the time of the conuzance ſhall be extended, 
and the execution by ei avoided. I Breenl, 37. 

{if a judgment be in Triuty term, which relates to the firſt day, 
(which was 20th June, ) and a ſtatute be acknowledged 20th June, 
execution upon the judgmenc ſhall precede the ſtatute, Lol. 551 

So, if there be a capias ad ſatisfaciendum, and then an extent, 
and before an inquifition taken, the defendant ſells we goods, they 
{hall be liable to the extent. R. Me. 21. 

But a judgment in a perſonal action binds lands only from tle 
day of the judgment given. Co. L. 192. a. 

And therefore, by the common law, the plaintiff tall not have 
execution of land, which the defendant had the day of the wrig 
purchaſed. 42 Kd. 3. I. 1 3. 14. 6 d. 3. 15. 

Or, at the time of his plea, if it be in the fame term, before 
judgment. 42 1d. 3- 11. R. 42 J. 17. 

Or, at the day of the inqueſt renamed, or inqueſt taken, if it was 
alterwards adjourned : for chen it is not one with the day in Land, 
21 Ed. 3. 51. 6. 1 Rel. 892. J. 7. 

So, now, by the ff. 29 Car. 2. IY The officer ſhall ſet down 
the day of the month and year of his ſigning judgment on the 
paper, Se. he ignis, which ſhall be entred on the margin or the 
record, where the judgment is entred: and ſuch judgments ſhall 
relate, againſt purchaſers 651d fide for valuable conſideration of 
lands, &c, only to the time of nguing; and not to tlie ſirſt day ot 
term when enter 'd, return of the orig mal, or filing bail. 

And by the frme Hase, the day of inrolment of a recognizance 
ſz!) be enters on the margin ot the roll; and 10 recognizance 


ſa 


EXECUTION. 
ſhall bind lands, Sc. in the hands of a purchaſer bond fide for 


valuable conſideration, but from the time of ſuch inrolment. 

And therefore, if judgment be pronounced, but not entred upon 
the roll till ſeveral terms afterwards ; it ought not to be entred 
without continuances to the term when entred : for it ought not 
to bind a purchaſer, till that term. Mod. Ca. 184, 191. 

Yet if it be entred in the vacation before the effoign-day of the 
next term, it binds a purchaſer after the term, before entry. Per 


Halt, 14d. Ca. 191. 
(D. 2.) As to Goods. 


By the common law, goods and chattels are bound by the award 
of execution; and if they are afterwards fold bend fide; yet they 
may be taken in execution. R. 2 H. 4.14. 1 Kol. 893. J. 10. 
R. M.. 873. KR. Cro. El. 174. D. 8 Co. 171. 3. 2 Cro. 451. 
Cro. Cor. 140. 

So, if the defendant dies, they might be taken in the hand of his 
executor or adminiſtrator. R. 1 Rol. 893. I. 23. R. Cro. EI. 181. 
1 Leo. I 44. 

But a ſale after the original, and before judgment, ſhall be good. 
R. 9 H. 6. 57.6. 1 Rel. 893. J. 5. 

And now, by the %. 29 Car. 2. 3. no fer: faciat, or other writ 
of execnyon, ſhall bind the property-of goods, but from the time 
ſuch writ ſhail be delivered to the ſheriff, Sc. to be executed, 
who, cn his receipt of it, thall endorſe the day of his receiving 


the ſame. 


And therefore, if a writ of execution be ſucd, it does not bind, 


till it be delivered to the therif, 

If it be delivered to bim, and no warrant prayed upon it, and 
aſteru ards another execution is delivered, and exccution prayed, 
he may execute the laſt ſirſt. R. M. 9 V. 3. B. R. inter Small- 
comb a >. 1%. 8% 5 Aled. 377. 1 Sal. 320. 

[If a fei factas is fr audulentiy « or inſuſſiciently executed, and 
no ark 12 left in poſſeſſion, and another plaintiff gets his execution 
exccured aſterwards z this ſecond thall ſtand good, and the ſheriff 
mov return aua bona on the ſirſt. * v. Nyndbam, H. 17 G. 2. 
Ha A4. 

If it be upon = ſubſequent judgment, and executed upon goods, 
it hall be good, tlio' an execution upon a former judgment or 
ſtatute afterwards comes to the ſheritf, R. 1 Brawnl, 35, 

Vet it binds the goods {as to the party himſelf, tho” not as-to a 
. purcizaſer or ſtranget᷑) from the tefle of the writ, as before that 
ſtatute. R. H. 3 II. & M. in B. R Shin. 257. 2 Mad. Ca. 3 10. 

And therefore, if a Hie \facias be teſte'd before the death of the 
de tant, and delivered to the ſheriff after his death; it may be 
ex:onted up on goods in the hands of the executor, or adminiſtrator. 
ged. 2 Vent, 218. R. Stir. 257. Ther cur. Clearly. Sôringer v. 
dome! ; H. 1729. Bunk. 271. 1 
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VidePleader, 
(3B. 9,10.) 
By. oragainſt 


A h Error 


make execution, without aſſent of delay, he ought in the firſt place 


EXECUTION. 


So, if two writs are delivered to the ſheriff the ſame day te 


to make execu.ion upon the ſirſt. R. 1 Sal. 320. 

[Teflatum capias teſted the laſt day of term is good, tho' the 
judgment was not ſigned till after term. Deakin v, Cartwright, 
H. 12 G. 2. Andr. 308.] ; DS WE i. 


E) By whom it ſhall be ſued, 
E XECU TION ought to be ſued by him, who is party or 


privy to the record. 
In a real action, if the demandant dies, his heir ſhal! ſue exe. 


Hall be ſeed. cution. 


In perſonal actions, tae executor, or adminiſtrator ſhall ſue 
execution by /cire facias upon a judgmentbyhis teſtator, or inteſtate, 


2 Infl. 395. 3 

When an executor or adminiſtrator ſhall have a {ire facias or 
not, Vide in Adminiſtration, (G.)— Pleader, (3 L. 5.) 

So, in annuity, the executor ſhall have execution, and not 
the heir; for by recovery the arrearages are a chattel veſted, 
1 Kol. $39. J. 25. | | 
So, in 4 mixt, or real action, where damages are recovered, 
tho? the heir has execution of the land, the executor ſhall have 
executiou jor the damages: as, in waſte, aſſiſe, &c, 1 Rel, 889, 
a6: „ | 
: Bur does not lie by him, who is not party or privy, generally, 
Vide Pleader, (3 L. 5, 7.) 

Nor by him, who has no intereſt in the thing recovered, tho 
he be privy, or party: as, it does not lie by a huſband upon a 
judgment by him and his wife as executrix. &. 1 K.. 889. J. 10, 
Vide Baron and Feme, (Z.)—Pleader, (5, L. 7.) * | 
llt on judgment by huſband ard wite plaintiffs, the Veri facias 
i; to have the money to be rendred to the huſband only, it is irre. 
gular, and ſhall be {et adde. Barnes 434.) Fs ; 


(F) Againſt whom. 


8 O execution ought to be ſued againſt him, who is party or privy, 

Vide ante, (A. 2. 

If one of the defendants dies, it may be ſued againſt the ſurvivor 

and him who is dead. R. 1 Sal. 319. Vide tifra, 

So, if judgment be againſt huſband and wife, and one dies, 

execution may be againſt the wife if ſheſurvives. 1 Rel. $90. J. 27. 
So, if a ie facins be againſt all the defendants, and one is 

returned nbil, execution 8 be for the whole againſt the others. 

1 Rol. 890. /. 10, 50. Wn 8 

So, if a defendant dies, execution may be by Hie facias againſt 

his executor, or admini{trator. Fide Plendor, (3 L. 6.) 

And, if the writ be tèeſte'd before his death, it may be executed 

againſt his exccutor, or adminiſtrator, without a /cire facias, Vide 


ane, (D. 2.) 8 
5 5 So, 


5 EXECUTION. 


So, if the plaintiff dies, execution may be made without a ſtire 
faciass Dy. 76. b. in marg. Vide Pleader, (3 L. 1.) 

But exceution taken out after the death of the defendant, 
againſt his executor or adminiſtrator, without a ſcire facias, is void. 

. 76. 5. 
1 if it be taken againſt the ſurvivors, where one of the plain- 
tif; in error dies, without entry of the death on the roll, and award 
of execution againſt the ſurvivors. R. 5 Med. 339. R. 1 Sal. 319. 

go execution may be againſt a party to a judgment, tho? he be 
miſnamed in his addition, or degree: for he is eſtopped by the 
record to ſay, that he is not cf ſuch degree. R. 1 Rel. 890. J. 45. 


(G) By whom it ſhall be done. 


E XECU TION, regularly, ought to be directed to the ſheriff 
of the county, where the action was brought. 1 Kol. 891, 
. 18. Vide Bail, (R. 2.)—Pleader, (3 L. 3.) 

And the ſheriff makes a warrant to his bailiff to do execution 
purſuant to the writ. | 

So the ſheriff may do execution after his diſcharge is teſte'd, or 
ſealed, if Le has not notice. R. Cro. EI. 440. Vide County, 
B. 3. 
ö Ba : pon a return, that the defendant has nothing in his county, 
4 writ of execution may be to the ſheriff of another county. 1 Rel. 
891. J. 17. ide Proceſs, (E. 7.) 

Yet, if a tglatum goes where a former writ was not actually 
iſued; tho? it be recited in the Itatum, it will be error. X. 


2 Civ. 246. Tal. 19. 
[By 12 G. 2. c. 13. J 4. Sheriffs officers ſhall indorſe attorney's 


pame on writs, under 5 J. penalty, ] 


H) (hen Execution way be after a fozmer Exe- 
cution. 


II a former execution be not effectual, the plaintiff, generally 
may have another execution: as, if the defendant eſcapes, he 

may be retaken by the ſheriff, or the party himſelf, and ſhall be in 

execution again. Vide Eſcape, (E.) 

A. ſertiori if he eſcapes, when taken upon a copias utlagatum, or 

eapias pro ſine; for the plaintiff need not allow, that he ſhall be in 

execution fr him. 1 Red. 90 1. I. 15. Vide ante, (B. 2.) 

[The firſt V. fa. needs not be filed before tefatum iſſues, it is 
enough if produced returned. Barnes, 200, 208, 209, 211, ] 

On judgment in AMidd!ſex, fi. fa. returned nulla bona 5; common 
V. fa. (without zeftatum) may iflue to another county. Barnes 196.] 

If a man in execution be bailed by the court, he may afterwards 
be taken in execution again. Per O. 1 Rol. 903. I. 1. 

So, by the ,. 11 17. 6. 5. if he brings an audita g.erela, and 
fnds mainprize. thereon, but afterwards does not protccute with 
Eliccts 1 Rel. 902. bs 50. 

; So, 
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EXECUTION. 


So, if he be delivered out of execution by privilege of parlia. 
ment, being a burgeſs, &c. he may afterwards be taken in execy. 
tion again. X. 1 Rol. gog. I. 20. Godb. 373. 

So, if the former execution be defeated by error. R. Godb. 272. 
Lat. 193. | 

So, by the g. 21 Far. 24. If a man dies in execution, it may 
afterwards be ſued of his land or goods. 

So, before that ſtatute: for the body was not a ſatisfaCtion, but 
a pledge only for the debt. N. 5 G. 87. R. cont. Cro. El. 850, 
2 Cro. 136, 143. KR. cont. per 3 J. Hob. 60. Me. 85 8. 1 Rd, 
903. J. 40. | 

So, ſince that ſtatute, ſhall it be without queſtion. 

So, if one of the defendants eſcapes, the plaintiff may aſter. 
wards ſue execution againſt the other, tho' he has a remedy againſt 
the ſheriff. X. 5 C. 86. b. Cro. El. 555, 573. nt. M. 459. 
K. acc. 2 Cri. 532. R. Cro. Car. 75. ide Eſcape, (E.) 

So, if the conuſor upon a ſtatute or recognizance eſcapes, the 
conuſee {hail have execution againſt his lands and goods. R. 
5 Co. 86. 6. 87. ö. 

So, if only part of the debt be levied, there may be another 
execution for the reſidue, 

If, upon an extent, un inventus gſt is returned, quand the body 
of the party, and, land in right of his wife; tho' he take the 
land, he ſhall afterwards have a capias againſt the perſon. R. 15 


Z. 15. 


So, if part of the debt be levied by a cri facias, he may aſter- 
wards have an elegit. 1 Sid. g1, 

So, if an elrgit be returned nichil, or nothing can he extended 
upon it, there thall be another execution. ide infra. 

So, if only part of the debt be levied by elzgit, cu the goods 
only, he may have debt upon the judgment for the reſidue, 
K. 1 Lev. 92. T7 

50 the plaintiff after judgment may have a capias ad ſatisfacien- 
dum and a fieri facias together, and execute the one or the other ; 
but if he takes the defendant upon the capias ad ſatisfaciendum, 
the fer: ſucius ſhall be quaſhed. 2 Med. Ca. 302. 

The court will ſet it aſide on motion. Fears ve Wilkins, 
H. 1748. 1 Pezey Ig5.] 

Put, if the plaintiff has full execntion and ſatisfaction, lie 
ſhall never afterwards have a new execution for the ſame caulc, 
Aa. 29. 

Iho' the execution be aſterwards defeated by the act of God: 
as, if a villein be delivered in execution for a debt, and he after- 
wards dies without iſſue. 5 Co. 87. 4. 

80, if the ſheriff levies the debt of the goods, or extends the 
lands of the defendant, and delivers them to the plaintiff; for 
then the plaintiff accepts the goods and lands in ſatisfaction, 
5 C. 37. 6. 8 

950, if the plaintiff had execution and ſatis faction againſt one 
of the defendants, he hall not afterwards have execution againſt 


the other. K. 2 Cin. 338. 1 Rel, 9. Vide Actien, (K. 72 . 


EXECUTION. 


Tho' it be in debt, where they are bound jointly and ſeverally. 
1 Rl. 896. J. 20, 25. . 

Tho ſeveral actions are ſued againſt each ſeverally. 1 Rel. 

6. l. 25. | 
* in treſpaſs againſt ſeveral, if the plaintiff has execution 
and ſatisfaction againſt one, he ſhall not afterwards have execu- 
tion againſt the others. R. 1 R:/. 896. J. 30. | 

Tho? he recovers by ſeveral actions in ſeveral courts. 1 Rl, 
$96. J. 35. 

Yer 7 5 the defendant cannot plead, as, where there is 2 
recovery by ſeveral actions, the defendant cannot be relieved but 
by auditd quereld, R. 1 Rol. 896. J. 40, 45. ' 

So, if the plaintiff has judgment againſt the principal, and alſo 
againſt the bail, and execution againſt the principal, he ſhall 
not afterwards have execution againſt the bail. 2 Cro. 320. 
Vide Bail, (R. 11.) 

So, if he has the principal in execution, tho? he be not ſatisfied z 
for he has made his clection. 1 N.. 897. J. 10. R. cont. 
2 Jeu. 75, 1 Vent. 315. 

So, if he takes execution againſt the bail, and has ſatisfaction, 
lic ſhall not afterwards have execution againſt the principal. 

Otherwiſe, if he has not ſatisfaction againſt the bail; for then 
he may reſort to the principal. Cut. 1 Rel. 897. J. 7. 2 Cro. 320. 
2 Bul. 68. R. acc. 2 Cre. 549. K. 1 Sid. 107. 1 Vent. 315, 
Vide Bail, (R. 11.) 8 

So, tho' he has execution againſt one of the bail, if he be not 
ſitisfied he may have execution againſt the other. 1 Nel. 897. 
I. 15. K. 1 Lev. 226. Vide Ball, (R. 11.) 

[But if 2 moiety of damages is levied on one bail, plaintiff 
cannot have ſecond exccution againſt him, tho the other bail is 
nelufñcient, for he might have levied all at firſt. Barnes 202.] 


So, if a man has execution by elegit returned, ſerved, upon 


record, he ſhall not afterwards have execution by capins ad ſatis- 
facienduin 5 for he has made his election. R. Heb. 2. in marg. 
30 Ed, 3. 24. 2 1. 395. 1 Lev. 92. K. 2 Cro. 338. 1 Role. 9. 
K. 16 H. 7, 15. 2 Bu. 97. ä 

Nor, by „eri faviar, or other execution. 1 Lev. 92. 

Otherwiſe, if the clegit be returned nichl. ©, Hab. 2. D. 
Hb, 57 1 Lev. 92. 1 Leo. 176. And it be entered on the 
roll. Br. Jud. 78. 

Or, the land cannot be extended, by reafon of a prior extent, 
K. Cro. El. 160. 1 Leo. 170. ä 

Or, the writ be imbeziled. 1 Rel. 8. 


[If plaintifF takes out an e/egit, and levies part of the debt upon 


the goods, and has a zichil returned as to the lands, he may 
a'terwards ſue out a capias ad /i:tisfucicndum. Beacon v. Peck, I. 
60. Str. 226.] 

And if defendant is in cuſtody, he ſhall not be diſcharged, 
i19 part of the debt is Jevied by git on his goods, if it be re- 
turned that he has no lands. Luraſter v. Fielder, M. 13 G. 
Lad. Rayin. 1451.9 | lie 


139 


+. > weak Y 


I 2 at, We 
= 


Pas a. at 
38 - 


— „ — — — 


EEE Lon? Bug 
© ne » 


234. — rr 


+ "he HR r x 
A — 3 8 


"(347 
{# 


: 1 
1 
4 * 
v4 
. 
** 
' 
1 
5 
* 
E. 


S 


p * * 7 E 


CCC TED 2 BOG 5 56A EAI ATICSD EIA IA IRREL 7 


= at Yonge” 
: ——— 


- 6 4 — — 
ro eg 


— ; g 

Sh 

. 2 
* 
- 


149 


EXECUTION. 


[If J. fa. is executed, and part of the debt levied, plaint ff 
cannot before the return ſue out ze//atum fi. fa. and levy the reſidue, 
Barnes 213.] 

So, if upon an elegit an extent be made, but the /iberate not 
returned, and the entry upon record is, vicecomes nihil inde fecit, 


ner mriſit breve, another elegie may be ſued, X. 2 Les. 13. 


(1. 1.) By what Court Execution ſhall be granted. 
R EGULARLY, execution ought to be granted by. the 


fame court where the judgment was given. 
If an attaint be in B. upon a judgment in B. R. and judgment 
allirmed; execution ought to be in B. R. and not in B. where 


they have only fenorem recordi. R. 1 Rol. 887. 1. 40. 


If a man recovers in a /cire facias upon a recognizance in B. R. 
and in debt upon that judgment in C. B; he may afterwards ſue 
execution out of the record in B. R. Dy. 306. a. in marg. 

But if a record comes into B. R. by writ of error, and the 
judgment be affirmed, execution may be ſued there. 1 Rol. 864, 
J. 32. K. 1 Lev. 134. Coup. 843. Vide Pleader, (3 B. 20.) 

So, if it comes into B. upon a writ of falfe judgment, execu. 
tion may be ſued there. 1 Rel. 884. J. 35. 

80, if a recorg comes into B. R. by error out of an inferior 
court, whereby the recognizance of bail, being upon the roll, is 
alſo removed thitker; 2 ſcire facias hes againſt the bail out of 
B. R. K. 1 Sip. 213. 

When a record is removed into B. R. from a court of a county 
palatme, by writ of error, and that is non-proſſed, B. R. will 
award execution. 3 Term Rep, 65 7. U 

So, if judgment in C. B. be attirmed upon error in B. R. 2 
certiorari lies to remove the recguizance of bail to B. R. by 


which a Hire facias may iſſue againſt the bail out of B. R. 


Z. 4 Mod. 104. Sho. 344. 

Yet if judgment in Ireland be aſſirmed in B. R. here, and coſts 
here; there ſhall not be execution out of B. &. directed to the 
fheriff in Ireland; but there ſhall be a writ, reciting the whole 
procceding here, directed to the judges of B. N. in Ireland, 
commanding them to iſſue cxecution; by which the cauſe is 
remanded to them. N. 1 S/. 321. 5 Med. 421. Carp. 843. 

So a judgment canoe be removed out of an inferior court, by 
certiorari and mittimus into B. R. to have execution by /cire faciat 
there. R. Hut. 117. I Lev, 134. | 

*In a writ of error from B. R. to the houſe of lords, only a 
zranſcript of the record is fent up, and when remitted the B. K. 
awards executions CGowp. 843.5 


(I. 2.) By an Inferior Court, 


Ina court-baron the plaintiff may diſtrain the gooas of the 
geſcngant, and detain them; till the condemnation be ſatished 3 
- * tho? 


EXECUTION. 


tho! he cannot levy it of the goods of the defendant. 1 Rel. 887. 
p 30 judgment in an inferior court ſhall not be executed upon 
land or goods out of the juriſdiction. 

If there be a recovery in antient demeſue, it ſhall not be levied 
of land, held of the manor, which is frank-fee ; for that is out of 
the juriſdiction. 1 Nel. 894. J. 17. 

So a judgment in an inferior court of record ſhall not be re- 
moved by certtorar: into B. R. to have execution of it there, 


Dub. 1 Rel. 887. J. 45. I Leu. 134. 
(I. z.) How it ſhall be awarded. 


Execution ought to be ſued conformable to the judgment: and 
therefore, if the judgment be joint againſt divers perſons, execu- 
tion ought to be againſt all together. R. 1 Rel. 888. J. 30, 25. 

Tho! it be in an aſſiſe, &c. where damages are not the principal, 
2 man cannot ſue execution for damages againft one only, when 
the judgment was againſt ſeveral, R. 1 Rel. 888. J. 25. 

So he cannot take a capias aguinſt one, and an eleg?t againſt 
another. 1 Rel. 888. J. 35, 

So, if there be an information for recufancy, on which judg- 
ment is given for 100 /. tho? the king ſhall have two parts and 
the informer one, yet there ſhall be but one exccution, and not 


leveral, wiz. one for the king and another tor the informer. R. 


1 Rel. 888. J. 45. 

But, if judgment be againſt bail, the- execution may be againſt 
each of them ſeverally, without naming the other; for each bail 
r bound ſeverally. 1 K.. 888. J. 40. N. 1 Leu. 226. Pide 
Ba, (R. 11.) 

If the defendant con feſſes tlie action as to part, and joins iſſue 
a3 to the reſidue; the plaintitt ſhall not have execution for the 
part confeſſed, except where he releaſes his damages for the reſi- 
due. 1 Nel. 898. J. 35. 

But, if the plaintiff releaſes his damages, he may have execu- 
tion ſor the part confeſſed immediately, 1 Rel. 898. J. 37. 

Or, if he be nonſuited upon the iſſue. 1 R. 898. J. 40. 

So the plaintiſf may have execution immediately after judgment 
pronounced and ſigned by the clerk, tho” it be not entred upon 
the roll. 1 K. 899. J. 5. 

[If judgment is contefied with an expreſs cet executio, and 
execution is taken out within the twne, the court will ſet it aſide; 
but if defendant pretends to a ſtay by long collateral agreements 
be mult apply to chancery, Francis v. Nafh, T. 7 G. 2. 
XR. A. . 

[The condition of a bond is a cefſet executio on a warrant of 
attorney to confeſs judgment tor the fame debt. Auen. T. 9 G. 2. 
B. R. H. 270.] 

[Plaintiff cannot have ca. /. and V. fr. at the ſame time, and 
warrants thereupon; both shall be ſet aſide. Barnes 198.] 

Nor 
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Tide 
Pleader, 
(3L-1,&c.) 


EXECUTION. 


[Nor execution in one court, if he brings action on the judge 
ment in another. Barnes 203,] 

[If plaintiff brings action on judgment, he cannot take execu- 
tion on the judgment till he has diſcontinued the action. 
Barnes 208.] | 
[Judgment recovered ; pending error on that judgment, action 
on it, and judgment and execution; this is regular: tho? court 
would ſtop proceedings in ſecond action, pending error on the 
firſt judgment, on application made before ſecond judgment, not 
after. Barnes 202, 203.] 

[All proceedings after appearance ſhould be in the ſame office; 
therefore, if judgment in one office, and two i. fa. in another, 
and nichil ; then judgment revived, and fi. fa. and venditioni ex- 
ponas in the ſecond office, it is irregular z but after two years, and 
action againſl ſheriff for falſe return, the court will not ſet them 
aſide. Barnes 204. ] 

[A. has judgment in C. B. againſt B. for 106, B. has judg- 
ment in B. R. againſt A. for 102, C. B. will direct the one 
judgment to be ſet againſt the otlier and execution only for the 
balance. Barker v. Braham, H. 13 G. 3. 3 Will. 396.] 


(I. 4.) Scire facias quare Executionem non, &c. 


By the common law, a plaintiff could not have execution upon 
a judgment or recognizance after a year and a day paſſed ; but 
ought to commence an action of debt upon the judgment, or 
recognizance. 2 Hi. 469. GC. J. 290. be 
But now, by the /. V. 2. 13 Ed. 1. 45. he may have a ſcire 
facias quare executienem tam, Wc, and if the defendant n venerit, 
aut nibil ſciat dicere, quare execut;onem non, &c, precipiatur vicectmiti 
gucd exequi fliciat. Lide 2 Inſl. 469. 

[Sci. fa. mult be in the ſame county where judgment, or where 
execution awarded, Barnes 207.] 

And after a year and a day he ought to have a ſcire ficias before 
execution; for if he ſues a capias ad fatisfaciendum, Sc. after the 
year, it is not only erroneous, but void. R. 4 Leo. 197. Sen. 
Lat. 193. Cont. Semble for the defendant was put to his audita 
querela, 2 Rol. 42. 

Cf plaintiff gets judgment in the petty-bag, (or any court) 
tho? he is ſtaid by injunction ; yet after year and day, he cannot 
ſue out execution without ire faciar, Hodſon v. E. Warringtin, 
H. 1729. 3 P. V. 35. Barnes 197.] 

The year ſhall be computed from the day of ſigning judgment 
to iſſuing the writ, not by the number of terms. Barnes 197. 

So, within the year, he ought to have a ſcire facias, where the 
recovery is of a reverſion or remainder after a term for years. 
1 Co. 94. b. N 

But there needs no ſcire faciat, if error be brought of the judg- 
ment within a year after the judgment, till a year and a day after 
the error or judgment thercon affirmed. R, 5 G. 88. a, Vit 
Pleader, (3 L. 4.) | 


So, 


EXECUTION, 


So, if a recognizance be to be paid at a future day within a 
car, there needs no ſcire fucias till a year and a day after the time 
of payment. 1 Rel. 899. J. 52. 

So, if there be judgment in annuity, execution may be without 
a ſcire facias upon every payment, which accrues, tho? it be above 
a year after the judgment. 1 Rel. geo. J. 5. 

'So, if a Heri facias, or elegit, be ſued, and no execution thereon, 
there may be another fiert facias, or clegit, ſeveral years after, 
without a ſcire facias, if continuances are entred from the firſt 
Cri facics, Or elegits 1 Sid. 59. 

[So if H. fu. ſued within the year, and nulla bona returned, 
and continued down ſeveral years, a capins ad ſatisfaciend:um may 
iſue, without a ſcire facias, Aires v. Hardreſs, T. 4 G. Str. 100. ] 

[But if execution is not returned by the ſheriff, or not filed, 
continuances on it cannot be entered on the roll; and if they are, 
and thereupon a ca. /a, after the year, without {i fr, defendant 
tall be diſcharged out of cuſtody, and plaintiff pay colts, Bayer 
v. Baldwyn, T. 31 G. 2. 2 I ilfe 82.) 

[If i. Ja. is not returned, continuances entered on the roll 
are not ſuſhcient to ſupport ca. ſa. on a judgment not revived, 
Barnes 213] A 

Judgment, action on it, ſuperſeded for want of declaration; 
ca, ſa. after a year from the judgment without . fu, ſhall be 
ſet aſide; for the cap. ad reſpsndendum will not warrant con- 
tinuance on the roll. Barnes 206. ] 

t'o, if judgment be with cet exer:1tio, by agreement, till ſuch 
a time, there needs no ſcire facias till a year and a day aſter the 
time agreed; tho” ſuch cet, Sc. is not entred upon the roll. 
Md. Cu. 288. 

So, where the entry of the dernandant is cangralle, there needs 
no ſcire fuciug. Dy. 376. b. in marg. 

So, in ejectment, there needs no /{ire facias : for the . T. 2. 
extends only to perſonal actions. Sk. 427. R. 1 Sid. 251. 
K. cant, Sal. 258, 600, 


Execution in Accompt. 
Vide Accompt, (E. 16.) 


in Annuity. 
Vide Annuity, (H) 


againſt Pall. 
Tide Bail, (R. 11.)—Ante, (C. 9. —G—T. 3.) 


—— — ina County-Court. 
Vide County, (C. 13.) 
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144 EXECUTION. 


Erecutfon fn Covenant: 
Vide Pleader, (2 V. 18.) 


| —— in a Court-Baron. 
Vide Cepyhold, (R. 18, 19. 


w—— bf a Decree. 
Vide Chancery, (V. 4.) 


— fo2 a Fine at the Seſſions. 
Vide Juſtices of Peace, (D. 15.) 


— = ofa Fozeign Sentence. 
Vide Admiralty, (E. 17.) 


— —— againſt an Heir. 


N Vide Pleader, (2 E. 6.) 
k — - of a Peer: 
3 Vide Parliament, (L. 45.) 
N ; —— of a Power. 
: Vide Chancery, (4 H. 5, &c.—4 O. 6.)—Poiar, (C. 1, &c.) 
| in a Quo Warranto. 
1 Vide Dus Warranto, (C. 7.) 
i in Replevin. 
H Vide Pleader, (3 K. 31.) 
. — — of Oꝛzders of Commiſſioners ok Sewers. 
| Fide Sewers, (H. 3.) | 
pt 
1 — upon a Statute 02 Recogntzance. 
5 Vide Statute Staple, (D. 1, &c.) 
y ' 1 Fade Chancery, (4 W. 9.) 


r 
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EXECUTION. 


Execution pleaded to Debt upon Judgment. 
Vide Pleader, (2 W. 36.) 


Remedy fo2 Rent by Payment of the Sheriff upon 
an Execution. 


Vide Rent, (D. 8.) 
Xe 


Vide Abatement, (E. 13.—F. 10.) Adminiſtratian.— Adminiſtrator, 
(C. 1, &c.) Bien, (C) Chancery, (3 G. 1, &c.—4 A. 9. — 
Covenant, (B. 1,—C. 1.) - Obligation, (I. 1.) —Pleader, (2 D. 1, 
&c.—3 L. 12.) Prohibition, (G. 21.) 


EX ECUT ORT DE VIS E. 
Vide Deviſe, (N. 16, 17.) 


EXEMPLIFICATION. 
Vide Evidence, (A. 2.)==Fine, (G. 3.) 


XI NT 


F:de Challenge, (A. 4.) — Diſines, (H. 15. — London, (L. 1, &c.— 
Prærogative, D. 33.) 0 


EX IGI . 
Vide Pleader, (2 W. 4.)—Utlagary. 


EXIGENTE R 
Vide Courts, (C. 5.) 


EX 1 4: 
Vide Chancery, (2 M. I 5.) —Parliament, (H. 7. 


EX OF FT.WM 
Vide Infermatian, (A. 2.) Viſiter, —(A. 12.) 


Vor., IV. L 
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(A) Exoine, or Cſioine ; The ſeveral Kinds. 


N exoine or eff5ine ſigniſies an excuſe for non-appearance at 
the return of proceſs. 2 I/. 125. Tut. 861. b. 
And it lies in real actions for the demandant, or tenant ; or in 


mixt. 2 t. 125. 


So, in perfonal actions ſor the plaintiff, or defendant. Iiid. 

There are five kinds of eſſoins. 1. De Servitio Regis, 2. In 
Terram Sanfum. 3. Ultra Mare. 4. De Malo Ledi. 5. The 
common eſloin De Mats Veniendi. 2 Ii. 125. 

In all, except the common effoin, the demandant ſhall be 
delaved for a year and a day. 2 In/f. 137, 252. 

And the party ought to ſwear to the truth of his eſſoin; for 
the . Marlb. 19. is to be underſtood only of the common efloin, 


2 It. I 3 To 


(B. 1.) In what Actlons it lies. 


N eſſoin lies, regularly, in all actions real, and mixt. 
2 Inst. 125. 

As, in writs of right, and entry. 

So, if an aſſiſe abates by the or venue of the juſtices, Ec. 
upo! a re- attachment the tenant may be efloined. 2 I. 249. 

So, upon  reſummons in an aſſiſe of mortd* ancefior. Thid, 

Or, if an aſſiſe be adjourned from Chefer, upon a foreign plea, 
to C. B: for the plea there is not the plea of aſſiſe. 15:7, 

So, tho” the efloin in perſonal actions was an abuſe, yet it was 
allowed. 2 Inf. 125. 1 Brownl. 193. But now it is held 
that an eſſoin does not lie in perſonal actions, and if it be catt, 
the court ou motion will quaſh it. 2 Term Rep, 16. 


(B. 2.) By what Perſons, 


An eſſoin, by the common law, was allowed for the derzan- 
ant or plaintiff, as well as for the tenant or defendant, 2 1h. 12:. 

So, for the vouchee upon the return of the ſummons «/ 
marrantizendum. 

And for the pravce in aid, upon the return or the ſummons ad 
auxiliandum. 

do the attorney of the tenant or deſendant may have the common 
eſſoin, but none other. 2 %. 394. | 

And if he has two attornics, une may be efloined without the 
other; for thcir power is joint, and ſeveral, 

It the tenant caſts an etlom for him and his attorney, it is only 
ſurpluſage as to one of them. 77:6. 47. 

*An cilom is not allowed to a corporation. 2 Term Rep. 16.“ 


EXOINE. 


(B. 3.) At what Time. 


An eſſoin, by the common law, may be caſt at every day of 
aPP2arance. 

Bef fore appearance, or afterwards, before plea, | 

Before illue, or afterwards upon the return of the venire facias 


Jur. Ee. 


A ter wucher, at the day given for the appearance of the vouchee, 
K. Heb. 46. 

At the day given by the roll for the return of the venire faciat, 
tho' no verzire be ſued. Hut. 69. 

But the tenant cannot be eſſoined after the vouchee has entred 
into warranty: for the matter is then finiſhed by him with the 
demandant, and alſo with the vouchee. R. Hob. 47. 

So no elloin ſhall be after iſſue in dower. &. Hut. 69. 

Nor in any real action upon the return of the habeas c:rpora, 

Nor in perſonal actions upon return of the Fab. corp, or 
diſcrin gas. 


(B. 4.) In what Manner it ſhall be caſt. 


In all, except the common eſin, the tenant or defendant ought 
to ſwear to the truth of the eſſoin: for the %. Marlb. 52 H. 3. 

19. that none juret pro effenio ſue, extends only to the common 
elloin, 2 Inft. 137. 

If he be effoined de ſervitio regis, at the day to which it is 
a%ourned, he ought to bring his warrant under the great ſeal. 
Dy. 154. 6. Vide peſt, (E.) 

And the eſſoiner ought to appear in perſon in court, that he 
may be ſworn, and have a day for his warrant. 2 f. 314. 

If the eſſoin be de mals ledli, he ſhall have two eſloiners, one 
who caſts the eſſoin, the other who ſwears that he is ſicx. 2 I. 

273. Vide 2ſt (E, ) 

And it ſhall be caſt only at a day certain : for he ought to appear 
the firſt day, and caſt the eſſoin he third day. 2 nf. 393. 

The other eſſoins ought regularly to be caſt upon the firit day, 
«.1ch is the eſſoin- day. Dal. 3. 

And if it be not, a ne recipiatur may be entred the next day, 
waich is the day of exceptions. | 

ut if a ne recipiatur be not entred, the eſſoin may be caſt on 

ne fourth day of the return. 

Ver to prevent a xe recipiatur, it muſt be entred upon the 

Toin-day, tho' the writ be not returned till guartum diem poſe. 
Dl ſo 3. 

When an eſſoin is caſt, if it be not challenged, day ſhall be 
"ways given to the demandant and tenant, upon the common 
clloin, at the fifth return after. Lut. 862. 

And in other eſſoin, for a year and a day. 

It the demandant does not appear at the day to which it is 
«0urncd, he ought to be non-tuited. R. 2 Vent. 1 19. 
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EXOINE. 


So, if his attorney does not adjourn the eſſoin. 

The eſſoin ſhall be caſt between the demandant, and tenant, 
tho' granted in reſpect of the plea, that may ariſe between tenant 
and vouchee. R. Hob. 47. 


(C) When an Eſſoin does not lie. 


B UT, by the common law, an eſſoin was not allowed in an 
aſſiſe of novel difſeiſin, for the plaintiff, or tenant. 2 Inf, 
2.49, 418. 

Neither was it allowed in B. R. for the plaintiff in any aſſiſe. 
2 Liſt. 249. 

Nor, for the tenant in an aſſiſe of mortd” anceſtor. 2 Inf. 249, 

By the /,. M. 2. 12. an eſſoin ſhall not be allowed for the 
appellant in an appeal of death. 

{It does not lie for defendant ſued by original, and arreſted 
upon a ſpecial caprias z and though it is caſt with the clerk, and 
for want of plaintiff's adjourning it defendant figns a no pros; 
vet plaintiff may deliver declaration, give rule to plead, call for 
plea, and for want of it ſign judgment. Barclay v. Earle, T. 16 
G. 2. Str. 1194+] 

Neither ſhall it be allowed for the plaintiff, or defendant in a 
fſeire facias, By the ff. W. 2. 45. 2 Inft. 470. | a 

Nor in other judicial writ : as, upon a grand, or par cape, or 
reſummons. R. Fon. 331. 

So, by the /t. M. 1. 42. in an aſliſe of mrtd” anceflor, attaint, 
or juris utrum, the tenant ſhall not be eſſoined after appearance, 
2 Inf. 248. Tho' he be only tenant in law ; as, a vouchee, &. 
2 Inſt. 249. 

Nor the demandant. By the ff. W. 2. 28. 2 Inf. 418. 

The tenant, or demandant, thall not have the common etivin : 
for every ſtatute, which ſpeaks in general, ſhall be underſtood of 
the common eſfoin only. 2- 1nff. 240. 

So an eſſoin de ſervitzo regis, or any other than the common 
eſſoin ſhall not be allowed in dower. 2 Vit. 124. 

Nor in a guare impedit, or darrein preſentment. 2 Inſt, 124, 125. 

So an eſſoin de malo lecti ſhall not be allowed in a writ of right 
in its nature, but in a writ of right only. 2 17. 394. 

Nor, by the /. W. 17. between parceners, who claim by the 
ſame deſcent. 2 Inſt. 493, 394- 

59 an eſſoin ſhall not be allowed after appearance by attorney, 
except where the attorney is removed. R. Carth. 45. 

And if there be a challenge of the eſſoin in ſuch caſe, there 1 
no need to fay quod attornatus non fuit amotus. Per Holt, Garth. 48. 

if it appears on the face of the entry, that the eſſoin was caſt 
by defendant's attorney, it is void, Arſon v. Fefferſon, P. 3 C. 3. 
2 Mi.. 104. 


EXOINE. 


(D) When a Man ſhall have only one Eſſofn. 


GO, by the ff. Marlb. 52 H. 3. 13. after iſſue to be tried by 
inqueſt, there ſhall be only one eſſoin. 

And by the f. M.. 2. 27. the eſſoin ſhall be at the next day. 

And therefore, in all perſonal actions, the defendant, after 
iſue joined by him, to be tried by an inqueſt, ſhall have only one 
eſſoin, and at the next day of appearance. 1 Sal. 216, 454. 

Or, if the firſt proceſs is not ſerved, or abates, it may be upon 
the ales : for the firſt was null. 

If the firſt proceſs was not actually ſued, as in the caſe of a 
venire facias, it ſhall be at the day given by the roll. Fu. 69. 

So, in perſonal actions, if the defendant was eſſoined beſore 
iſſue, he ſhall not have any eſſoin after iſſue. Godb. 235, 6. 

So, by the /,. W. 1. 3 Ed. 1. 43. parceners or joint-tenants 
cannot fourch ; but ſhall have only one eſſoin. 

And therefore, where each has one eſſoin after appearance, 
they cannot afterwards viciſſim effeniare. 2 Inſt. 250. 

So, by the ff. Glo. 6 Ed. 1. 10. huſband and wife after appear- 
ance cannot fourch, viz. in real actions. 2 [nft. 321. 

So, in a perſonal action againſt ſeveral, they all ſhall have but 
one eſſoin. 1 Brownl. 193. 

But the plaintiff is not reſtrained by the /. 1ſarlb. or W. 2. 
but that he may have all eſſoins, as at common law. 2 f. 126. 

So, if there are ſeveral tenants or defendants, each may have 
one eſſoin. 2 nfl. 126, 250. K. 2 Vent. 57. 

So, if the defendant or tenant in, an inferior court be ęſſoined 
after iſſue, and then the plaint is removed; he may have another 
eſſoin at the day in bank; for the proceeding before is not of re- 
cord there. 2 Inſt. 127, | 

So, if a prayee in aid, or to be received, after iſſue be effoined 
at the day of the return of the ſummons, he may have another 
eiſoin afterwards z for the ſtatute ſays, / quis poſuerit ſe in ingui= 
ſitionem, &c. 

So, if iſſue be joined not to be tried by an inqueſt, the de- 
ſendant ſhall have another eſſoin: as, if iſſue be upon the cuſtom 
of London, which ſhall be tried by the certincate of the recorder. 
2 Inſi, 126. 

So, before appearance, parceners or joint-tenants may have 
each one eſſoin: for the ,. M. 1. 43. relates to eſſoins alter ap- 
pearance, Semb. 2 Inſt. 250, 251. 2 Vent. 57. 

90, if the tenant be effoined after a view, he may afterwards 
have an efſoin in another reſpect: as, at the day given for the 
appearance of the vouchee: for the tenant may ſay, that the 
vouchee is not the ſame perſon, R. Heb. 46. 

So, in a real action, if the tenant be eſſoined upon a proceſs, 
which is of no effect, he may be afterwards eſioined; for the firit 
eſſoin was null: as, if he be effoined upon a ſummons which 
was returned tarde, wherefore an alias ſummons :;fued, he may 
be clloined upon the alias. Dy. 252. 4. 
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EXOINE. 


So, if the firſt ſummons was not well returned, ſo as that a 
grand cape might iſſue by the „f. 31 El. 3. by reaſon whereof an 
alias ſummons is taken, R. Hut. 43, ” 7. 

Tho' the firſt efſoin was adjourned. Hut. 43. 

So, in a real action, the tenant. ſhall have an effoin after iſſue, 
tho' he had an eſſoin before: for the f. Marlb. does not extend to 
real actions. R. Godb. 255, 6. 


(E) The Pꝛoceeding after Eſſoin. 
AFT ER the eſſoin caſt, if all the defendants appear, except 
him who caſt the eſſoin, the ſame day ſhall be given to the 
other defendants, to which the efſoin was adjourned. Fen. 331. 
If the other defendants do not appear, the ſame day cannot 
be given; but there ſhall be a default, and a reſummons ſhall be 
awarded returnable the ſame day, if they may fave their default, 
R. Fon. 331. 
If the tenant caſts an eſſoin of tra mare, (which compre. 
hends in terram ſanctom,) or de ſervitio regis, by the courſe of the 


common law, the &-mandzant or plaintiff ſhall have a writ out of 


chancery, reciting that the tenant, We. is not tra mare, fc, an! 
commanding the juſtices to proceed ; whereupon the eſſoin ll 
be immediately quaſhed. 2 Inf. 253. 

And by the /. V. 1. 44. if the eſſoin ultra mare be adjourned, 
and the demandant avers by the country that the tenant was 
within the realm on the day of the ſummons and three weeks 
after, it ſhall turn to a default, 

So, if the demandant or plaintiff, eſſoined de ſervitio regis, 
does not bring his warrant under the great ſeal, teſlifying that he 
is in the king's ſervice, he ſhall be nonſuited. 2 I. 314. 

And it mult be by a writ under the great ſeal, directed to the 
juſtices, which teitifies his employment in the king's ſervice: 
which is moſt commonly done upon a certificate of the captain, 
under whom he ſerves, to the chancellor. 2 Inf, 314. Dy, 
154. 6. 

So, if the tenant in a real action does not bring his warrant at 
the day, it ſhall turn to a default. 2 Ist. 314. 

And by the /. Gl, 6 Ed. 1. 8. in perſonal actions, if the de- 
fendant does not bring his warrant, he ſhall render twenty fi- 
lings or more, at the diſcretion of the juſtices, to the plaintiff tor 
his journey, and ſhall be in the king's mercy. 

And if it be after iſſue, the inqueſt alſo {hall be taken by de- 
fault. 2 Hit. 314. 

So, by the common law, if an eſſoin d- mals lecti was caſt, 
four knights were returned by the ſheriff to inquire /i fnrrit lun 
guidus, and if found that he was not, he had 15 days for his ap- 
pearance : if found that he was, then he ſhould have a year and 
a day, and before his appearance therę was to be a writ we lich 


ſurgendi. 2 Diſt. 393. 
Put 


EAOINE 


But now, by the /. V. 2. 17. the demandant may inſiſt quod 
wn ef languidus, and if found by inqueſt that he is not, it {hall 
turn to a default. 2 %. 303. 

So, in all caſes, where an eſſoin ought not to be allowed, the 
demandant may challenge it. Tut. 862. | 

If the challenge be for ſuch cauſe as appears to the court to be 
true, the eſſoin thail be adjudged immediately. LA. 862. b. 

If a demurrer be to the challenge, and the challenge is allowed, 
it ſhall be a default in the tenant. Carth. 48, 49. 

And chere ſhall be judgment againſt the tenant upon his de- 
fault without a petit cape : for when he has relied upon that mat- 
ter by demurring to the challege, he cannot afterwards have his 
default; and then the petit cape would be vain. X. Carth. 48. 

But where the party can ſhew good cauſe for maintaining his 
eJvin, it ſhall not be adjudged immediately, but ought to be ad- 
journed, Lut. 802. b. 

And if it be not adjourned, it will be error. Lut. 862. ö. 

At the day to which it is adjourned, t ic tenant may diſavow. 
Lit. $05. 

Or may demur to the challenge, and if it be adjudged for him, 
the plainti!F {hall not be nontuited. Semb. Hut. Gg. 

If it be not adjudged for him, it thail be a default, R. 
Lut. 8 55. - 

If aa efloin be diſallowed, when it ought to be granted, it will 
be error. 12.6. 47. 

Otherwiſe, if granted when it need not. Bid. 

So, if an enoin be adjourned, and judgment at the day 
given by default, hen no ciloin was enired, it will be error, 
Dy. 339+ a. 

Tho' the entry of the eſſoin be upon the plea roll; if upon a 
certificate of the cifoin-roll, it appears that no entry was there. 


Dy. 330. as 
Vide Capyteld, (R. 10.) 


EXPOSITION OF WORDS. 


Vide Agreement, (C)—Chancery, (3 A. 8.—3 V. 1, &c.)— 
Covenant, (D. 1, 2.—G 2.)—Deviſe, (N. 1, &c.)— Pardon, 
(C.—D )— Parliament, (R. 10, &c.)—Parels, (A. 1, &c.) 
—Puar, (B. 1, &c. Uſes, (N. 12.) 


| KATE EY 
Jide Execution, (B. 4, 5.—C. 14.)—Sratute Staple, (D. 5, 7, 8.) 


EXTINGUISHMENT T. 


Vide Chancery, (4 N. 6, 8, g.)-—-Cmmen, (L.)—Ceorfirmetion, 
(D. 3-)—Reteaſe, (B. 6.)—Seigniory, (E.) —Suppenſicn, (B.— 
C.-G.)-Uſ, (L. 6.) 
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EXTORTION, 


(A) That ſhall be. 


(A. 1.) By the Common Law. 


VERY oppreſſion, by colour of juſtice or right, is extor. 
tion. Co. J.. 368. 6. 

But the proper ſignification of the word is, where an officer 
colore officii unlawfully takes money, or other valuable thing from 
another, which is not due, or more than his due, or before it 
be due. Co. L. 368. 5. 2 Rel. 263. 

And this was a great miſpriſion and offence by the common 
law. Co. L. 368. 5. 2 Rol. 263, 

And thereſore, by the common law, an indictment or infor. 
mation for extortion lies againſt an officer, who takes a fee gabe 
officii, where nothing is due: as, if a judge of an inferior court 
takes a fee for his judgment. Semb. per 2 FJ. 1 Leo. 295. 

If a ſheriff reſuſes to execute proceſs till Lis fee be paid. R. 


1 Sal. 330, 331. : 
Or takes a bond for his fee, before execution ſued, R, 


Hut. 53. 

[If a bailiff takes or bargains for money to be paid him by A. 
to accept A. and B. as bail for C. whom he has arreſted. Stoteſs 
bury v. Smith, H. 33 G. 2. 2 B. M. 924.) 

So, if a clerk of a market takes a fee for the view of veſſcls, 
Sc. for there may be nothing due. R. Mo. 523. 

So, if any judge or officer takes more than the uſual fce, 
2 Rol. 263. Vide Officer, (G. 15.) 

So, if a ferryman takes more for a ferry, than is due by pre- 
ſcription. Semb. 4 Mod. 101. 

If a commiſſary takes 115. 6d. for abſolution, where he ovght 
to have only 25. 6d, 3 Leo. 268. 

If the judge of aa eccleſiaſtical court takes a fee, c. for 
aſſeſſing the goods of an inteſtate to charitable uſes, or for 
commutation of pennance, &c. 4 Int. 336. Vide Adminiſru- 
tion, (B. 8.) i 5 

[If the chancellor and regiſter of a dioceſe compel an executor 
to prove a will in the biſhop's court, knowing it had been 
proved in the prerogative, and take fees. Rex v. Loggan, V. 
4a G. Str. 73-] 5 
But an indictment or information contra fir mam flatuti, where 
it was an offence only by common law, ſhall be quaſhed. 1 Le. 


(A. 2.) By Statute. 


So, by the ff. N. 1. 26. nul viſcount ne auter minifler le riß ut 
preigne reward pur faire ſon ¶ ice mes ſont paies de ceo que ils purnati 
del roy. Vide Mad. 641. ; 

And this ſtacute, which begins with a ſheriff, extends to every 
inferior miniſter, or officer of the king, whoſe office concerns tie 
admini- 


EXTORTION. 


adminiſtration or execution of juſtice, the common good of the 
ſubject, or the king's ſervice: as, to an eſcheator, coroner, Gc. 
2 Inft. 209. Fide Officer, (G. 15.) 

To a bailiff, gaoler. 2 Inf, 209, 

Clerk of a market, aulnager. 2 Inf. 209. Mo. 523. 

So, to the heralds: for they are officers of the king, and were 
before the ſtatute, Semb. 2 Ii. 209. 

And ſuch officer cannot preſcribe to take a fee for doing his 
office. 2 1nft, 210. 

So, by the ff. W. 1. 30. hu mullz ſe pleignent des ſerjeants, 
criours de fee, & les marfhals des juſtices in eyre, et dauters juſtices 
quellen pernent a tort deniers de ceux queux recoveront, &c. et di fine 
levie, et des jurors, priſaners, &. roy defende que ceſies choſes ne 
foient faits : el fe ſergeant de fee le face, office ſoit priſe en main le rey; 
F marſhal, ſeit punie a valunt be rey; & Pun & Pauter rendra al 
plaintife treble de ces quels aver priſe, 

By the ft. 3 Geo. 15. if a ſheriſt, &c, take any ſum, Cc. for le. 
vying a debt to crown, or forbearing to l-vy it, &c. he ſhall be 
guilty of extortion, and being convitt, Cc. ſhall forfeit treble da- 
mages and coſts to the party aggrieved, and double the ſum ex- 
torted; to be decreed by the barons in two years after offence, 
upon complaint in a ſummary way. 

So, if a ſtatute allows a fee to any officer, it will be extortion 
to take above that which the ſtatute allows. 2 %. 210. Co. 
I. 368. 5. 2 Ruſh. 267, | 

Or, in any other caſe. Co. Z. 368. ö. 

So, where the ff, 11 H. 7. 4. allows a fee to the clerk of the 
market for ſealing, it will be extortion if he takes 1 d. for his 
view of veſſels, when he does not ſeal them, nor find them faulty. 
R. Mo. 5 23. 

So he cannot preſcribe to take a fee, for the view, when he 
does not ſeal them, nor find a defect. R. Mo. 523, 

So, if the clerk of the crown-othce demands 135. 4d. for a 
fee for every defendant who pleads to an information, when it is 
not due, it will be extortion. Semb, 3 Mod. 247. 

Or, if he take, where ſeveral are in the ſame indictment for 
the ſame felony or treſpaſs, above 25. for the venire and entry of 
the plea for all of them. 3 Ji. 150. Vide paſt, (E.) 

So the chirographer in C. B. ſhall not take above 4 s. for mak- 
ing and writing any fine. 3 Inf. 150. Vide poſt, (E.) 

Nor the auditor in the exchequer, or duchy of Laneaſter, above 


35. 4d. for inrolment of a patent, decree, grant, or indenture 


of leaſe. 3 Ii. 150. 
Vide paſt, (E.) 


(B) What not. 


UT it is no extortion, if an officer takes a ſee allowed by 
ſtatute» 2 1. 210. 

So it will not be extortion, if a miniſter, or attendant of courts 
of juſtice takes ſuch reaſonable fees as have been antiently al- 
lowed, Co. L. 368. 5. | 

So 


53 


” . — 
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So a ſheriff, Wc, may preſcribe to take a fee for a thing, which 
is not an act within his othce: as, to take 20 4. for a bar-fte 
of every priſoner acquitted : for that is not given for doing his 
oſhce. 2 I/. 210. 

Vide pat, (D.) 


(C) The Penalty fo2 Extoꝛtion. 


ETTo kr ION is an odious crime, and accompanied with 
perjury. Co. L. 268. b. 

And the penalty upon a conviction for extortion, by the com- 

mon law, was fine and impriſonment, Bid. 

By the /. IF. 1. 26. a ſheriff, or other miniſter of the king, 
who {hall do, Sc. ſhall render double to the party, and ſhall be 
punithed at the king's pleaſure. 

And thereon an action lies for the double value. 

So an indictment againſt ſeveral for extortion colore officierum 
is good : for they might take ſo much, and afterwards divide it, 
3 Leo, 268. 

An ind*<ment or information for extortion, where nothing is 
due, ovcht to ſay, that nothing was due. KX. 3 Leo. 268. 

So, if it was for taking more than was due, it ought to ſhew 
how much was due. Lid. 


D) What Fees are allowed. 
F tables of fees allcwed by law, or antient uſage, to tle 


miniſters of all the courts of inter, and to the cinf- 
tors, clerks of aſſiſe, and of the peace, del vered to parſiament, 
wide annexed to the Compleat Atterney,—{ Vide aifo the Crder of 
Chancery of 28 Nov. 1743, as to the oilicers of the court of 
[ chancery. |] ; | 
For the fees of clerks, &c. of juſtices in epre, wide the /?. N. I. 
3 Ad. 1. 27, 29. and the ff, V. 2. 13 Ed. 1. 42. 

Of juſtices of aſſiſe, vide the „. 13 Ed. 44. 

By the /. 27 Ed. 3. g. for ſetting ſcal to a ſtatute- ſtaple fſ;all 
be paid an halfpenny per pound, or if above 100 J. only a ſarthing 
per pound. | 

Ey the ff. 12 R. 2. 10. juſtices of peace ſhall have 4s. fer 
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lt diem at the ſeſſions, and the clerk 25.—So, 55. to a juſtice of 
be peace for execution of the ff. 5 Fl, 4. 

7 For fees of the marſhalfea, Jide the /. 2 H. 4. 23. 

F- By the /. 17 id. 4. 4. ſearchers of tiles may take 1d. per 1000 
A of plain tile, d per 100 rough, 14. gutter tile. 

* By the %. 11 HF. 7. 4. mayor, Oc. may take 1 d. for marking 
5 every buſhel. Fide ante, (A. 2.) | 


By the %. 23 JJ. 8. 5. cormilſioners of ſewers are allowed 47. 
per diem, and the clerk 25. | 

By the F. 23 H. 8. 6. mayor, c. for recognizance ſhall take 
j but 3s. 44. "Fic clerk 35s. 44. and for certifying it 20 d. on 
i pain of 40%. . 
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Fees for grants of the king, vide the 2. 27 H. 8. 11. 

For inrolment of deeds, wide the /t. 27 H. 8. 11. 

By the /. 5 & 6 Ed. 25. for the recognizance of an alchouſe- 
kceper ſhall be taken but 12 d. 

By the /. 1 Pb. & M. 12. not above 4d. for impounding a 

iſtreſs. | 
2 By the /. 5 El. 12. a clerk of the peace ſhall have 12 d. for 
Iicence of a kidder, Sc. 8 d. for a recognizance, and 4d. for the 
regiſter. 

The uſual fee allowed a bailiF for an arreſt is one guinea, 
and if any one take more, he will be guilty of extortion, 3 Term 
Rip. 417. 

The iuſtices of peace in ſeſſions have no authority to fix theſe 
fees under /. 32 C. 2. c. 28. that ſtatute only enables them to 
rezulate the charges for lodging, diet, Oc. after the arreſt, Id. 
ia. 


(E) Chat not. 


T is extortion in a collector of Meents to take 18 d. from a 

town for an acquittance. 3 /. 149. 

Receiver of fee-farm rents can take only 4d. for one acquit- 
tauce, (though for ſeveral years ;) and if the party brings the ac- 
quittance ready written, he muſt ſign it gratis; and if the party 
tenders his rent, and refuſes to pay for the acquittance, receiver 
cannot diſtrain for both. Roberts ve Aydd/eton, P. 1741. 
Bun. 348. | 

In a coroner, to take beyond his fee. File Offcer, (G. 15.) 

By the /. M. Ch. 9 H. 3. 26. nothing ſhall be taken for in- 
quifition of life, or member. 

By the /. 52 H. 3. 11. nothing ſhall be taken for beau-plooder : 
nor by the /. 17 Car. 2. 6. for damage=cleer. 

By the /. 4 Ed. 3. 10. ſheriſfs and gaolers fha!l receive felons 
without tee, 

By the /. 20 Ed. 3. 1. juſtices of the realm ſhall take no fee, 
nor robe, but of the king. 

By the ,. 5 R. 2, 16, the clerk ſhall take but 2s. for making 
a commiſſion or record of %% privs in the exrheguer, 

By the /. 2 H. 4. 8. a chirographer, Sc. thall not take more 
than 45. for a fine, on pain of loſing his office, ſuffering a year's 
inpriſonment, and treble damages.—Nor, by the /t 5 H. 4. 14. 
we 22 d. for inrolment. Vide nue, (A. 2.) 

By the 2, 2 H. 4. 10. the clerk of the crown, tho? many de- 
fendants, ſhall have but one 25. for a venire factas, or plea, in 
telony, or treſpaſs. Vide ante, (A. 2.) 

By the /. 23 H. 6. 10. a theriff, &c. ſhall not for an arreſt, 
fordearance to arreſt, or bail, take more than 29 d. to the ſneritt, 
44. to the bailiff, and 44d. to the gaoler for an arrcit; 4d. for a 
return of copy of the panel; 4d. for bail. 

By the g. 21 H. 8. 5. the ordinary, official, &c. ſhall not take 
for probate, tealiag, regiſtring, inveatory making, or other cauſe 
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concerning a will not above 5/. value, ſo as the ſame be exhi. 
bited in writing with wax ready to be delivered, above 12 d. nor 
above 3 5. 6d. if above 51. and under 40/, value, nor above g ;, 
if it exceed 40/. value; and nothing for an adminiſtration if the 
goods be under 5 J. but 25s. 6d. if under 40 J. and but 19. for 
a copy of a ſheet of 10 lines, on pain of 101. and the loſs of the 
money taken. Vide Adminiſtration, (B. 8.) 

By the ff. 22 H. 8. 4. a corporation for entring an apprentice 
ſhall take but 25. 6d. and when out of his time but 35s. 4d. on 
pain of 40/7, 

By the f. 29 El. 4. A ſheriff, bailiff, &c. ſhall not take on an 
execution more than 12 d. in the pound, if not above 100/, if 
above, but 6d. in the pound, on pain of treble damages and 400. 
a moiety to the king, a moiety to the proſecutor : but this ſhall 
not extend to fees on execution in a corporation, 

By the /. 1 Fac. 10, nothing ſhall be taken on a reference by 
the court's -* Weſtminſter, on pain of 1000. 


tion in a church-warden to take money colore officii 
E YT RE 
Allowance in Eyre, 
Vide Franchiſes, (C.) 


Juſtices in Eyre. 
Vide Fuftices, (E. 1, &c.) 


Juſtices in Eyre of the Fo2eſt. 
vide Chaſe, (Q. 1.)—Fuftices, F.) 


ren. 
Vide Merchant, (B.) 


er. 


Court of Faculties. 
Vide Courts, (N. 5.) 


. 
Vide Market, 
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(A) What is eſſential to a Deed: 
(A. 1.) Writing. 


Deed is a writing containing a contract, and figned, ſealed, 
and delivered by the party. Co. L. 35. b. 

And therefore, every deed muſt be wrote on parchment, or 
\ paper. Co. L. 35. b. 2 Kal. 21. J. 40. 
| If it be wroce upon cloth, linen, leather, &c. it is not good. 
4 Co. L. 35. b. 229. 4. : ; 
ſl If a blank de ſigned, and ſealed, and afterwards written; it is 
no deed. Perk. . 118. 


— 


(A. 2.) Sealing. 


Seals were uſed temp. reg. Edgar, tho? they were not common 
in the time of the Saxzns. Co. L. 7. a. Seld. Of. Chan. 3. Dub. 
Mad. Form. Int. 27. Vide Patent, (C. 1, &c.) 

And afterwards in the time of Edward the confeſſor, and 
William the conqueror. Co. L. 7. a. For it ſeems that being 
uſed by Edward the confeſſor, after his reſidence in Normandy, 
they were introduced into common uſage by William the conqueror. 
Mad. Form. Int. 27. , 

The ſeal is eſſential to the deed. Co. L. 6. a. 7. a. 

And therefore, regularly, it is not the deed of him, who has 
not ſealed it. 2 Rol. 23. J. 25. 

And, per ſcriptum ſuum, is not ſufficient, without ſaying, that 
it wat ſealed, or was bis deed. Vide Pleader, (2 W. , 14.) 

But it is not material with what ſeal it is ſealed; for the ſeal of l 
a ſtranger is ſuſficient. 2 Rol. 23. I. 35. Perk. ſ. 130, 132. f 
2 Ral. 22. J. 1. | 

And, if twenty ſeal with the ſame ſeal, it is the deed of all. 

2 Rel. 23.1, 30. Perk. ſ. 134. 

And it need not be mentioned in the deed, fgillum appoſut. 
R. 2 Co. 5. a. 2 Rel. 21. l. 50, 22. J. 3. 

And if a corporation ſeals, there is no need to ſay, fegi/lum 
naſerum commune. 2 Rel. 21. J. 45. 

Before the conqueſt, and ſince, till the time of Rich. 1. the 
king's ſeal was not arms, but any impreſſion, varying at the king's 
pleaſure, G. L. 7. a. 2 Rol. 180. A. Vide Patent, (C. 1.) 

Rich. 1. firſt uſed two lions rampant, combatant. Co. L. 7. a. 

2 Ril. 181. J. 25. 

And after his return from Jeriſalem, three lions paſſant. 2 Rol. 
181. J. 25. but Ce ſays K. John firſt uſed them. Go. L. 7. a. 

So, if an indenture be between A. of the one part, and B. and 
C. of the other; whereby A. demiſes to B. and C. who covenant 
wid 4, If B. ſeals the counterpart, but C. does not ſeal, yet if 

C. agreed 


7 C. agreed to the leaſe, it ſhall be his deed, and he ſhall be bound 
i by the covenants. Co. L. 231. a. Vide poſt, (C. 2.) 

So, if there are mutual covenants between A. and B. of the 
one part, and C. and D. on the other, and B. does not ſeal ; yet 
covenant lies by him, againſt C. and D. upon this deed. R. 2 Ri, 
22.1. 35. For he is named a party to the deed, and C. and D, 
covenant with him. 


(A. 3.) Delivery. 


(a. 3) So delivery is eſſentail to a deed z for it is not a deed without 
Whar all delivery tho' it be ſealed. Co. L. 35. b. 2 Rol. 23. I. 40. 45. 
dea e ivery. 8 he it! 2 Te 
and But a delive:y may be made without any words : as, if he 
gdivery actually delivers a writing, after ſealing it, to the party, without 


k N ſaying any thing. Co. L. 36. a. 2 Rol. 24. I. 28, 45. Per 2 


"# (P,s) J Dal. 104. 
| If he throws it upon the table, with an intent that the party ſhall 
F take it; and he takes it accordingly. R. Ow. 95. 
If he delivers it as his deed into the hands of a ſtranger, 2 RA. 
24. J. 42. 8 
If it be wrote in a book, and he delivers the book. 2 Nad. 25. 
J. 20. 
7 If a deed be to A. for the benefit of B. upon a marriage, 1 
x delivery to B. upon the day of marriage, ſaying, This «vill ferue, 
BY and B. delivers it to A. ſhall be a good delivery to A. K. Dy. 192. 
3 b. 2 Rol. 24. |. 15. 
90 a delivery may be by words only, without an actual delivery: 
48 as, if the writing lies upon the table, and the obligor ſays to the 
Al | obligee, Take it up, it is ſufficient for you. Co. L.. 36. as 
Or, take it as my deed. Ibid, 
So, if it be once delivered as his deed, it is ſuſſicient, tlio' he 
afterwards by words explains his intent otherwiſe : as, if an obi. 
J gation be made to A. and delivered to A. himſelf as an eſcrow to be 
| his deed upon performance of a condition; this is an abſolute defi- 
13 very, and the ſubſequent words are void, and repugnant. Dad. 
Dy. 34. 3. Cont. Cv. Ei. 835. R. acc. Cro. El. 520 384. 
3 AD. 642. Semb. cont. Ae. 697. 27 H. 8. 12. 3. Acc. 19 I. 
. 8. 8. a. R. acc. Hob. 246. 2 Rol. 26. J. 45. R. 9 Co. 137. 
1 Co. L. 35. a. R. Ney 6. 
by i» If it be delivered as his deed, to a ſtranger, to be delivered to the 
1 party upon performance of a condition, it thall be his deed pre- 
g ſently ; and if the party obtains it, he may ſue before the condition 
4 performed. 2 Rl. 25. I. 30. R. per 3 J. 1 Lev. 15 2. 
So a common ſeal ſixed to the deed of a corporation is /antamount 
to a delivery. KR. 2 Raul. 23. l. o. Dav. 44. ö. 
So a delivery by a ſtranger, with the aſſent of the maker of the 
deed, is ſuſſiclent. Perk, Fait, 137. 


A. 4.) 


What got. But if a man throws a writing on a table, and ſays nothing, and 


J the party takes it; this does not amount to a delivery, unleſs it be 
„ found to be put there wich intent to be delivered to the party. R. 
1 Loo. 140. Ou. 95. 

So, 


FA IT 


80, if he delivers a writing to A. to the uſe of B. it is not a 
delivery to B. if it was not delivered as his deed. 2 RA. 24. J. 39. 
So, if an obligation made to two, be delivered but to one, with- 

out ſaying any thing, this will not avail as to the other. 2 Kl. 24. 
12. 
g 80, if a leaſe and letter of attorney be ſixed together, and a 
delivery be of the letter of attorney only; this does not amount to 
a delivery of the leaſe, tho? it be actually put with the letter of 
attorney into the hands of the party. X. 2 Rol. 25. J. g. 

So, if it be delivered to a ſtranger as an eſcrow to be his deed 
upon performance of conditions; it is not his deed till the condi- 
tions performed, thoꝰ the party happens to have it before. 2 Rol. 
25. 25, 45. Co. I. 36. a. 

Or be delivered to a ſtranger to keep till conditions be performed. 
2 Rl. 25. J. 40. 

Or, to be delivered to the party, as his deed, upon performance 
of 2 condition. 

But a delivery cannot be to the obligee, as an eſcrow. 2 Cn. 
95, 6. 

50 a deed, by a corporation out of poſſeſſion, containing a leaſe 
of land and letter of attorney, is not good under the common ſeal, 
i the attorney does not deliver it upon the land. R. 2 R. 24.7. 5. 
R. 1 Vent. 257. 


(B) (What is not eſſential. 


(B. 1.) The Name of the Party. 


II is not eſſential to a deed that the party ſubſcribe his name. 


2 Cro. 640. 
And therefore a variance in the name ſubſcrib:d from che name 


Vide IA 
(E. 
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of the defendant, does not prejudice, if it be found that the de- 5. — C, 
ſendant executed it: as, if the defendant be R. Zrlin, and ſub- (2. 


ſeribed his name Erliuin. N. Sal. 462. 


(B. 2.) Reading. 
So it is not neceſſary that the deed be read before ſealing and 


| &livery; for if the party executes it without hearing, or defiring 


that it may be read, yet it binds him. Db. 44 Ed. 3. 23. 4. 
44 Ae 30. 2 Kol. 28.1. 15. Mo. 184. 2 C. 9. . 

But an illiterate man need not execute a deed beſore it be read to 
him. R. 2 G. 3, Manſer. R. 2 Co. g. | 

Or, if it be in Latin, &c. before it be read to him in a lauguage 
which he underſtands. 2 G. g. | 

So, a blind man, tho” he be well learned. 11 C. 28. a. 

do, if it be agreed to execute a releaſe of a treſpaſs, and the 
party, inſtead of it, executes a releaſe of the land; it does not 
bind him. 44 Ed. 3. 23. 44 Af. Zo. 

Or, if he executes a general releaſe. 2 Rol. 28. J. 10, 

So, if an illiterate man executes a deed which is falſcly read, 
or the ſenſe declared different from the truth, it does not bind him. 
dum, 9 H. 6. 59. ö. 2 Rel. 28.1.5. K. 2 Co. 9. b. Mo. 148, 184. 

2 As, 


fact geren dat 1. Maii & prims deliberat g. 
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As, if it be read to be upon a condition, when it was abſolute, 
2 Rol. 28. J. 25. | | 

Or, to be of 5 J. penalty, when it was of 10 J. 2 Rel. 28, J. zi. 
11 G. 27. 6. 

Or, to be a gift in tail, when it was a feoffment. 2 Ny. 2g, 
127. 

So it does not bind, if the falſe reading be by a ſtranger, any 
more than if by the party to whom the deed is given. R. 2 G. . l. 

So, tho? it be by a friend of him, who executes it, without covin, 
R. 2 G. . ö. 

So, if a man lettered, blind by age, c. executes a deed falſely 
read, it does not bind him. R. 2 Rol. 28. J. 20. 

If a feoffment, with letter of attorney, 1s falſcly read ; it is yoid 


| for both. 2 Rol. 28. J. 27. 11 Co. 27. b. 


But if two deeds are on the ſame parchment, and the one i; 
truly read, and the other falſely; it binds for the deed which was 
truly read. 2 Rel. 28. J. 35, 37. 11 Co. 27. B. 

So, if there are two diſtinct clauſes in the ſame deed, and one 
is truly read, and the other not, it ſhall be good as to the one, 
11 Go, 27. bo | 


(B. 3.) Date. 


So the date is not eſſential to a deed : for if it has no date, ora 
falſe or impoſſible date, the deed ſhall be good, and ſhall take eſſect 
from the time of the delivery. Co. L. 6. a. R. 2 Co. 5. 4. 
2 Rol. 21.1. 41. P. Q, 3 Leo. loo. Kelw. 34. b. R. Tel. 193. 
Vide Mad. Form. Iut. 30. 

So, if it has the day of the month, but no year is mentioned: for 
that is a void date. 2 Rl. 27. J. 22. 

So, if the delivery be found before or after the date, the deed 
ſhall be good: for tho” the party is eſtopped to plead the deed to be 
delivered before the date, yet the jury may ſay the truth. R. 2 CG. 
4+b. 3 Leo, 100. 

So, where a deed has a void date, it may be pleaded, that it was 
delivered at ſome other day than that mentioned in the deed. 2 R. 


27. l. 25. Tal. 194. 


So, if it be delivered after the date, it may pleaded, quod per 
Mei. R. 3 Lev. 348. 

R. Cro. ZI. 890. gy 

So a deed with the date of the month, and year of the king, ſhall 
be 2E tho* 4, D. be miſtaken. Mod. Ca. 45. 

» If the year of the king be miſtaken. R. Sal. 462, 3. 

So the clauſe in crjus rei teflimonium is not neceſſary, G. L. b. 
R. 1 Leo. 25. 

[If two deeds bear date the ſame day, and are manifeſtly but one 
agreement, that ſhall be preſumed to be executed firſt, which will 
ſupport the clear intent of the parties, in a family-ſettlement for 


valuable conſideration. Taylor v. Horde, H. 30 G. 2. 1 B. 
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(B. 4.) Witneſſes, 
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So witneſſes are not eſſential to a deed. 

Tho' the clauſe of, Yi zeſtibus, continued in the deeds of ſub- 
jects till the tune of H. 8. 2 Inft. 78. 

And was uſed in the king's patents temp. 77. 3. Id. 1, 2, an 
3, and before. 2 Inſt. 77. Jide Patent, (B.) | 


ry 
* 


r 


(B. 5.) When a ſecond Delivery renders a Deed effectual. 
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If a deed be intircly void at the time of delivery, for want of p74: ante, 
capacity in him who makes it, and :fterwards the ſame perſon (A. z.) 
attains capacity to make it, and then delivers the deed de note, the 
ſecond delivery makes it good: as, if a feme covert delivers a deed 
and after the death of her huſband delivers it de novo. Vide Cafpa- 
city, D. 2.) 

So, if a deed be cancelled, and afterwards executed and deli- 4 
vered de nowo, it ſhall be good. 2 Rzl. 26. J. 7. 5 | 
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So, if a man who has a capacity to make a deed, but ſor ſome 1 
impediment cannot at that time make it effectual, delivers the d=2d 5 : 
as an eſcrow, to be afterwards delivered as his deed, and after the al 
impediment removed, it be delivered as his deed, it ſhall be good: 5 a 
as, if a diſſeiſee makes a leaſe for years, being out of poſſoſſion, | oat 
and delivers the deed as an eſcrow, to be aſterwards delivered as | 
his deed, and after poſſeſhon obtained it be delivered as his decd 213 
it ſhall be good. G. L. 48. b, Cr. El. 446. 3 Co. 35. b. at 

But if a man delivers a dced as Hie deed, and at tlie time of the 1 
delivery has not power to make it cual, it ſhall not be good by 
a ſecond delivery after the impediuient removed : as, if a diil-iſee 
makes a leaſe, being out of poſſeſſion, and delivers it as his dee d, 
it cannot be a good leaſe by a new delivery after the poſſeiſion 
recovered, 

So, if a deed of confirmation of the eſtate of the leſſee be deli- 
vered before a leaſe executed; it cannot be good by a delivery de 
now? after a leaſe made. i 

So, if a man, who has not capacity to make a deed, delivers it ; 
as an eſcrow to be afterwards delivered as his deed, and afterwards 2 
attains a capacity, and then the decd is delivered; it ſhall not be | 
good, for this relates to the firſt delivery: as, if an infant, feme bot 
covert, Se. delivers a deed as an eſcrow, and after full age, death ' 
of the huſband, Ec. it is delivered as a deed, K. Cre. El. 446. rl 
3 (9. 35% 

So, if it was delivered at firſt as his decd, by one whoſe deed is 1 
not void, but voidable only, as, by an infant, by dureis, Cc. it Ml 
ſhall not be good by a delivery de uus at full age, when at large, 14 
Sc. 2 Role 26. J. 10, 15. H | 
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(C. 1.) Deed indented. 


EVERY deed is indented, or poll. 
When a deed. is indented it ſhall be ſaid to be an indenturs, 


tho' the words, This indenture, Oc. are wanting. G. L. 229. 4. 
2 Ii. 672. R. 5 G. 20. be 

But the words, This indenture, c. do not make an indeature, 
if the deed be not indented. G. L. 229. a. 143. b. 

Indented deeds began to be uſed tenip. R. 1. Fohn, or H. 2. and 
were common femp. H. 3. Mad. Rm. Int. 29. 

An indenture may be indented at the top or ſide. G. I. 229. a. 

An indenture is bipartite, tripartite, quadlrupartite, Sc. Co. I. 


229. 4. 
And every part of the indenture is of as great effect as all the 


Parts together. Lit. 7. 3 7 Os | 
And all the parts are but one deed in law. Lit. ſ. 370. 


(C. 2.) Who are Partics to it. 


It one party executes his part of an indenture, it ſhall be his 
decd, thc? the other does not execute his part. R. Cro. £1. 212, 
. 229. 4. 

So, if an indenture be between A. and N. of the one part, and 
C. and D. of the other, whereby an eſtate is granted to C. and D. 
and there arc covenants to A. and B. by them; tho' D. does not 
ſeal, if he agrees to the deed, he ſhall be bound by the covenants, 


Fide ante, (A. 2.) 
50, tho” B. does not ſeal, A. and N. may have covenant ; for 


B. is named a party. Fide ante, (A. 2.) 

So, if a deed betw den A. on the part of B. of the one part: and 
C. of the other, and C. agrees to pay ſo much to B. without ſaying, 
with whom he agrees; g. tho' a ſtra ger, may maintain an action 
thereon ↄgainſt C. Dub. 3 3 Lev. 139. 

So, if a decd does not ent on any parties in the beginning, 
but iay: 59 It is agreed, that . "fo foall Fin, Ws Ii. 7g whey 
eve have fot our Bands ar 1 foals and A. and B. fron and fea) 1 
they are N to it, and the one ihall have covenant againſt the 
other. KR. 1 Sal. 214. 

So, if 5 ood be between A. and B. whereby it is agreed, that 
D. fall do all on his pa: by and D. ſeals and delivers it, he is a 
Party; aud if he does not do all agrecd on, covenant lies againſt 
the covenanto r. Eembe Nu. 59. 

So, if a demiſe be by A. to B. by deed between A. and B. and 
aſterwards C. adds, that he covenants that B. thall pay his rent, 
Dr. and figns the deed z covenant lies againit C. the' he was not 
2 part! y to the Criginal deed, R. Carth. 76. 

Bur if a cho arter-party be between A. and other owners of a 
{t; ip, of which B. 1s Maſter, of the one p: part, and C. of the oth Cry 


— 


. 


whereby . covenants with B. and C. and alſo C. covenants with 
A. and B. Tho! B. are ntes the deed, yet he is not a party, a 2d 


cannot releaſe covenant by I againit C. K. 2 Raul. 22. l. 20. 
50 


A 


go 2 man cannot be party to a deed, if he be not named therc- 
in: as, if it be agreed between A. and B. that A. being arreſted 
ſhall go at large upon his note, whereby he writes, I engage 73 
return to the cuſtody of D. ſuch a day; B. is not a party, nor n 
have covenant upon this note, tho? it be figned an- ſealed by A 


FAS. Sal. 197. | ; 
(D. 1.) Deed Poll. 


Deed poll is every deed not indented. OG. L. 229. a. 
A And if a deed is pleaded, it thail be intended to be poll, if 
it be not mentioned to be indented, Cz. L. 229. 4. 

If a deed poll between A. and B. be delivered by H. to B. and 
afterwards delivered by B. to A. either of them who has it in his 
hands may maintain an action thereon: for the re- delivery does not 
avoid the deed. R. Crs. EI. 483. 

So, if A. by deed-poll agrees to pay ſo much to B. he ſhall main- 
tain an action upon it, tho' he be a ſtranger, and did not ſeal it. 
3 Leve 140. 


(D. 2.) Who ſhall take, tho' not a Party. 


None ſhall take a preſent intereſt by a deed, if he be not 2 party 
to it. G. L. 231. a. 

So a party to a deed cannot covenant with one, who is a ſtranger 
to the deed. Per Halt, Garth. 76. 

But a man may take by way of remainder, tho' he be not a 
party to the deed, G. L. 231. a. 

As, if by deed between A. and B. only, A. conveys to B. for 
life, or in tail, remainder to D. for life, in tail, or in fee; D. 
{lall taxe the remainder, tho' he be a ſtranger to the deed. Lid. 

30, if a leaſe be to B. for years if g. ſo long lives, and that it 
remain to D. for ycars, to commence after the death of A. It 
cal! be a good remaiader to D. tho' no party. R. Ray. 142. 


(E) The Parts of a Deed. 
(E. 1.) Recital. 


ARS may be good, tho” it has not formal parts, 
A recital is not an eſſential part of a deed, for it may explain 
he intent, or may be repugnant. Per Huli, 3 Ca. Ch. 101. 


(E. 2.) Indorſement, &c. 


thing ſubſcribed after the words, in cujus rei tc menium, or 
mdorſed, may amount to a covenant or defeazance ; but is no 
part of the deed : as, if a bill or note for 107. be ſubſcribed, 
nemorundum that he is net to pay the 10 l. till he has recovered, 

Is p 2 Brawnl. 98. 
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So a thing wrote after, in cijus rei teftimonium is no part of the 
deed, tho' it was wrote betore the ſealing and delivery of the deed, 
2 Rl. 23.1. 20. K. cont. Mo. 3. 

But if words are wrote upon the back for want of room within 
the parchment, they ſhall be part of the deed. 2 Rol. 22. J. 47. 

So, if a condition be indorſed upon an obligation, c. it ſhall be 
good ; for it goes in defeazance. 2 Kel. 22. J. 50. 

So, if under the condition words are wrote, and that hey all 
be parce! of the condition; this makes the words part of the condition, 
2 Rol. 23. I. 15. 

So, if there be a memarandum wrote under, that He ſum in the 
condition ſhall not be paid ti!! fuch à contingency, without more. E. 
a 23. 5 

Or, a menrandum indorſed. R. No. 679. 


(E. 3.) The Premiſſes. 


(Ek. 3.) The office of the premiſſes of a deed is to aſcertain the parties, 


When the and the lands, Sc. conveyed. Co. L. 6. a. 


parties Are 


well deicrib-. The proper deſcription of the party is by his cluiſtian and ſur— 
ed. name. ide Capacity, (B. 4, 5.)—Yude ante, (B. 1.) — Grant, (A. 2.) 

So he may be deſcribed by his name of office, or dignity, 

So, if a man executes a deed, and his addition be miſt»ken, this 
ſhall not avoid the deed : as, if A. B. junior executes an obligation 
by the name of dl. B. ſenior. R. 13 HF. 4. 4. 6. 2 Rel. 21.6% is, 

So, if his ſurname be miſtaken : as, A. Boom, for, A. B:2:m, 
14 H. 4. 30. b. 2. Rol. 21. J. 19. 

Or, if it be totally different : for a man may have two ſurnames. 
3 H. 6. 25. b. 

So, if a deed be executed by A. and ſubſcribed by lis chriſtian 
and ſurname, but in the ingroſſing his chriſtian name is leſt blank, 

yet it ſhall be good. K. 2 Cro. 261, 

So, if a man be baptized by one name and known by another, a 
grant by the name by which he is known, fhall be good. 2 K 
43+ be 

So, if Jane B. makes a leaſe by the name of Jan, it ſhall be 
good. R. 2 Rel. 42. J. 50. 

Put if Edmund executes a deed in which he is named F./:r1rd, 
and he be ſued by the name of Edmund, alias dict. FEdavard, fc lie 
may plead. mn eff faftum, and ſhall avoid the deed. R. 3 II. C. 25. 
Per Priſot, 3 340: 1. #2 Kol. 21, 4 2to X. Dy. 279. b. 
Orv. 48. R. Cra. El. 897. R. 2 Cr. 558, 640. 

Tho he ſubſcribes by his true name, Zmurd, N. 2 Cn. 640. 

Tho' the jury find that Adinuud cxccuted the deed. Vid. 

So, if he be ſued by the name of Eduard, when his name was 
Edmund; for he may plead »97 & /1Fum, tho in fact he executed 
tie dee. Cont, Dy. 279. 6. but that is denied ibidenm in marg. 

So, if a man takes ſclely by the deed, a miſtake of the title, or 
addition to the party, ſhall avoid the deed : as, if a grant be to 4. 
B. Knight, where he is not æ knight, 2 RA. 43. J. 30. 


Or, 
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Or, to A. B. Eſuire, where he was a kniglit. R. por 3 82 
Reolby cut. Sal, 561. 1 
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Yet if Edmund executes a deed in which he is named Edward, 1 
and is ſued by the name of Edward, and pleads miſnomer; he 1 | 
may be eitopy ed by the deed. Per 2 J. Dy. 279. b. in marg. : 4 

The premiſſes ought to comprehend the certainty of the lands 8 5 

en {ng a 
or tenements to be conveyed, Co. L. 6. g. lands are a 

Lind is nomen generaliſſinum, and comprehends all the ſpecies of wel! cei- 4 

land. Co. L. 4. a ide Grant, (E. 3.) cribed, fl 
5 R 9 By what 14 

( nominal manor will paſs under the general words, meſſuages, names they FP 
lands, tenements and hereditaments. Norris v. Leneve, P. 1744. bah. b 

Athyns 82 ] Vide Gr int, * 
* / (E. 2, &c.) 


If a man poſſeſſed of a term for years, by indenture, reciting 
the term, grants all the ſaid lands to A. his executors and aſſigns; 
the whole term paſſes, without more. X. Skin, 542. i 

If the deſcription of the tenements granted comprehends ſeveral 
particulars «11d circumſtances in the fame ſentence, all ought to 

be true, otherwiſe, the grant will be void: as, if a man conveys 
all his tencments in the pariſh of B. in the tenure of A. if they are 
not in the pariſh of B. tho' they are in the tenure of A. they do , 
not paſs. R. 3 Co. Io. 4. Doughiy. NR. Dy. 292. b. 

So, if he conveys all his tene ments in e tenure of A. in the pa- 4 
rib of B. for it is not material that the firſt part of ti daſcription | 
is true, if the whole is not ſo. R. 2 Co. 33. 4. D. cont. 3 Co. 10. a. 
Acc, Hob. 171. 8 

80, a fortiori, if he conveys ia meſſuagia, terras, tenementa 
in tenura A. B. &c. in W. when they are in D. for, ia, refers to Ut, 
the whole period. R. 2 Co. 33. a. 

Tetam illam pertionem decimarum in L. cum emnibus decim in L. 4 
in tenura F. C. when he has not any portion, and the other tithes 4 

| 


K — 


in L. were not in the tenure of F. C. X. 4 Ce. 35. 

If he conveys the manor of D. in the county ot F. by bargain 
and ſale, when it lies in the county of O. R. Dy. 292. J. in mare. "1 

But if the thing defcribed is ſulſiciently aſcertained, it is ſu hots | 
ent, tho” all the particulars are not true: as, if a man conveys his 
houſe in D. which was R. Cttiri's, when it was Tamas Ciitan's, 
Heb. 171. | 

Or, his houſe late R. Cettor's in D. N. Dy. 376. 6. Mi 

If he demiſes the manor of D. which manor is in leafe for furl a $4 | 
nt; the demile is good, tho' the rent be miltaken, Per Poph, $ . 
2 Cro. 34. 

Or, a meadow in the pariſh of D. in cm B. tho? it was in 1 
m' V. K. Dy. 292. 6. 5:0 

Or, the manor of D. in com. B. when it was in com. O. if 
livery be made. Dy. 292. b. in mars. 

Or the commandry ot S. in c R. tho” it be wt in com” R. 
Gro, El. 114. 4 

So, if he demiſcs the tithes of 78 acres, and all tithes prædial = 
and perſonal belonging to the prior, Sc Al avhich aere in leafe to h a 
il, the tithes paſs, tho' not in leaſe: for there was a ſufficicnt 1 

M 3 certainiy gd. 
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(E. 6.) 
The effect 
of an excep- 
tion. 


F AI . 


certainty before, and therefore, the words, all which, Sc. ſhall 
be taken as an explanation, and not as a reſtriction, R. Cre, 
Car. 584. 

If he demiſes his meadows in B. and D. containing 10 acret, 
where they contain 20 acres; all the mcadows paſs. Semb. Sav, 114, 


(E. 5.) Exception. 


If a man makes a grant he may make an exception out of the 
generality of the grant, by the words, cæceplis, ſaluo, preter, &c, 


G. L. 47. 4. 
50, by the word, recrving; which has the force of an exception, 


or ſaving, ſometimes. Co. L. 143. a. 
50 an exceptivn may be added, after a limitation of an uſe, 


R. Cre. Gar. 437. Jen. 396. 


Si quis rem dot & parlem ret iuet, la pars, quam retinet, ſemper 
cum es if}, & ſeinper uit. Co. L.. 47. a. 

And therefore, if A. l-atcs a tenement reſerving a houſe pro 
proprio uſu & cecupatione z the houſe is wholly in the leſſor, and not 


demiſed. 4 Mad. 11. 


$9, it the exception be, fr the uſe of the leffor when he pleaſes t1 


reſide there, and at other times for the uſe , the leſſee ; the houſe is 


| wholly excepted out of the demiſe, tho' the latter words make the 


A. 7.) 
When it 
Qallbe void. 


leſſee tenant at will, R. 4 Mod. 12., Sho. 311. 
If a man lets his manor, excep!:s befcis, the ſoil ſhall be excepted. 
Dub. Dy. 19.% R. 5 Co. 11. Cro. El, 5 22. 2 Rel. 455.1. 15. 
80, if it be, except aus, widerawords, cofpices, Ec. landing and 
growing upon the mener, with bert of ingreſs, ſaving for the botes of 
the lire, who covenants to make fences, except to new coppices: 
for upon the whole leaſe 1t appears, that the intent was to except 


the ſoil. K. 2 Rel. 45 5. J. 20. 2 Cro. 487. Videpoft, (E. 7.) 


But an exception of a thing not in , or not contained in the 
demiſe, is void. Co. L. 47. a. 143. a. 

As, if a leſſee for years aſhgns his whole term, except the trees, 
mines, Ec. it will be a void exception; for they were not in his 
power. 5 Co. 12. b, Cro. El. 522. K. 2 Rel. 454.1. ult. 

But if a ſeſiee for life or years, makes an under-leaſe, except ihe 
trees, it will be a good exception: for he may have treſpaſs for 
cutting them down, and is ſubject to waſte if they are cut down. 


R. 2 Rel. 454+ J. 42. 45. 
So an exception of a thing certain, out of a thing particular and 


certain, will be void: as, if a man leaſes 20 acres, excepting aue 


acre, the exception is void. Co. L. 47. a. 

So, if he grants a piſchary, ſaving pi/charia ſud, 2 Rel. 45 4. J. 2. 

So, if he leaſes a houſe and thops, except the ſhops. 2 Rol. 454. 
J. 27 Dy. 264. bo | 

If he leaſes a parſonage with all lands, underwoods, Cc. except 
great trees, avid, and timber; it ſhall be void as to the underwocd. 
R. 2 Ra. 454. J. 25. Hob, 170. | 

2 Tt 


If he grants the manor of B. with all lands reputed parcel 
chercof, and occupied therewith, except the manor of C. if V//hite- 
are be reputed parcel of B. and occupied with it, tho in truth 
it be parcel of the manor of C. it ſhall not be excepted: for it 
was expreſsly granted beſore. R. 2 Rel. 454. J. 30. 

If he grants his manor, except the demeſnes, or ſervices. Hab. 170. 

Or, except wards, marriages, reliefs, and courts, in a grant 
by a ſubject. R. 2 Cro. 170. | 

So, it a man grants fetum flatum & intereſſe ſuum, except the 
moicty; it ſhall be void. 2 Rel. 455. J. 1. 

Or aſſigns his whole term, except to himſelf for his life ; for 
it is repugnant. 2 Kel. 455. J. 5. 

So an exception of the whole contained in the grant, Oc. ſhall 
be void: as, if A. releaſes all his right to ſuch land, except that 
hich he has by deſcent, when he has the whole by deſcent; the 
exception is contradictory and void. R. 2 Rel. 454. J. 5. 

So, if he demifes all his land in B. except White-acre, when he 
has nothing but Ihite-acre, R. 2 Rol. 454. J. 20. Hob. 170. 

Or, all his houſe, except ſuch a chamber, when he has nothing 
but the chamber. Semb. 2 Rel. 454. J. 10. 

Or, all his land in A. prater his manor of B. and he has nothing 
in A. but that manor. 2 ol. 454. J. 40. Hab. 170. 

do ar exception out of an exception leaves the thing unexcepted, 

So words added to an exception may qualify the force of the 
words, and explain the intent of the exception: as, if a man 
leafes land, except bis ꝛuerd, wiz. cal, aſb, and crab-trees, &c. the 
ſoil is not excepted. Semb. 2 Rol. 455. J. 10. 


Every exception is the act and words of the leſſor, grantor, 
&:, and therefore ſhall be taken trie againſt him. 10 Co. 106. b. 


(Z. 9.) The Habendum. 


The office of the Salendum is to name the grantee, and limit 
the certainty of the eitate. Co. L. 6. a. 2 Rel. 65. l. 25. 
9 Co. 47. be 

As, if a man grants land to A. habendum eidem A. & baredibus 
futs, or, haredibus de corpore ſus, or, pro termius vite, vel aunorum. 

And if a limitation be to A. hatendum to the uſe of him and 
the heirs of his body, it will be a good eſtate tail; for it does not 
operate by way of uſe, but as a limitation at common law. X. 
Cr. Car, 231, 245. | | 

So the habendum may abridge or alter the generality of the 
premiſſes. Hob. 171. 

As, if a reverſioner aſter thre lives grants his eſtate to A. for 
life, habendum for life when the three lives expire; it will be 
good grant of the reverſion ſor life. Hab. 171. 

So, if a grant be to two, Habendim to the one for life, and 
after his death to the other in eg; the one ſhall take for life, re- 
mainder to the other. R. 8 Ed. 3. 59. b. 2 Co. 55. ö. Pl. 
Com, 15 3. cent. but 160. accord. acc. Heb. 172. Dy. 126. 4. 
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| | Tf a grant be to two jointly, the habendum may limit a moie 

| to the one, and a moiety to the other; by which they ſhall be 
tenants in common. Co. L. 183. 5. Cont. Pl. Cam. 1 53. but 
acc. 160. a. Vide Fſiates, (K. 2.) | 

So a grant may be to three, habendum to one for life, remainder 
to another for lite, remainder to the third for life, ſucceſſes, 
2 Rol. 65. J. 50. R. Dy. 160. 6. Per 2 J. Mo. 26. R. 
Dy. 361. 

So a grant to A. Falendum to him and his wife for their lives 
ſucceſſive, will be a good remainder to the wife. R. 2 Crs, 372, 
R. 2 Cro. 564. | 

So, if a grant, or feoffment be to A. and his wife and their 
heirs, habendum to them and the heirs of their bodies, without 
more: they have an eſtate tail, with a remainder expectant in 
fee. R. 2 Rl. 19, 23. Put faid, that it ſhall be only an eſtate 
tail, without a remainder in fee expeQant; for the habendum 
abridges the gencrality of the premities. Co. L. 21. a. 8 G. 
154. b, 

* a grant of rent to J. and his heirs, habendum to him and 
his heirs, to the uſe of him and his heirs for the life of B. he 
ſhall have only a deſcendible freehold. R. Mo. 876. 

So, here no eſtate is expreſſed in the premiſſes, the habendum 
may fruſtrate and make it void; as, if a fcoftment be to A, 
habendum, after the death of the grantor, for life; the habendum 
makes the feoſfment void: for a freehold cannot commence in 
futuro. 2 Rol. 66. I. 5. Hob. 171. Skin. 544. 


(E. 10.) But if the habendum be repugnant to the premiſſes, it ſhall be 
2 void; as, if a grant be of all his term, Fabendum after his death; 
the Habendum will be void. Hab. 171. R. Dy. 272. a. 

Or, of all his lands, to the grantee, his executors and admini- 
ſtrators; for this paſſes the term. R. 1 Sal. 346. Skin. 542. 

Ia grant be by the premiſſes to A. and his heirs, habendum 
after his death to A. and the heirs of his body; A. ſhall take 
immediately; for freehold in futuro cannot be; and therefore 
the Fabendum, being repugnant to the premiſſes, ſhall be void. 
R. 3 Leu. 339. * . 

So the habendum cannot enlarge the premiiies : and therefore, 
if A. leaſes land to B. for years, habendum to B. and C. {or life, 
nothing paſſes to C. nor ſhall L. have an eſtate but ſor his own 
life. Jeu. 310. ' 


(F) When a Deed ſhall be avoided. 


(F. 1.) By Razure, Interlineation, &c, 


B UT if a deed after execution be altered in a material place by 

razure, interlineation, addition, &. by the obligee himiclt, 
It ſhall be void, and the obligor may plead nn ft fadtum. N. 
11 G. 27. Pigot. 


A5, 


F & 8 


As, if it be altered in the name of the obligor, or obligee, or 
ſum, Cc. 11 Co. 27. a. 

Or, by the addition of a chriſtian name, or addition of the 
obligor. R. Cro. El. 626. | 

Or, by the addition of a condition for the advantage of the 
obligor. Bid. 

So, if he makes a leaſe agreeable to the counterpart, by increaſe 
of the rent. R. Cro. El. 627. 

So, if he eraſes part of the land demifed. R. Mo. 35. 

So, if a word be daſhed thro* with a pen, tho' it be legible. 
11 Co. 27. à. 

So a died ſhall be void, if it be altered in a material place by a 
ſtranger, without the privity of the obligee. R. 11 C. 27. a. 
but this ſcems, per 2 J. underſtood to be, in a place ſo material 
that it cannot be ſued. 1 Rel. 40. R. Cre. El. 626. IIe. 10. 

Tho” it be before the obligee had notice of the execution of the 
deed. R. Cro. El. 627. 

So, if it be altered by the obligee himſelf, tho” it be in a place 
not material. 11 G. 27. a. 

As, by the addition of a date. Cys. El. 859, 

So, by razure, Sc. the whole deed {hall be void. 11 C. 28. 3. 

'Tho? it contains ſeveral diſtinct covenants, or clauſes ; and the 
razure be only in one. 11 G. 28. b. 

But if the alteration be by the obligor himſelf, in a place not 
material, the deed ſhall not be void : as, if it be an addition to the 
name of the obligee. 11 C. 27. a, 

So an alteration by a ſtranger, in a place not material, without 
the privity of the obligee, does not avoid the deed. R. 11 Co. 27. 4. 
1 Kal. 40. 

Or, if it does not appear, by the pleadings, to be material. 
1 Rol. 40. 

Nor an alteration by the executor of the obligee, in à place 
not material, and which tends to the benefit of the obligor. X. 
1 Les. 282. 

So an alteration by the obligor himſelf, in a material place, does 
not avoid the deed. 11 C. 27. 

So, if a material alteration be by conſent of the obligor and 
obligee, it does not avoid the de-d : as if the name of another 
obligor be interlined, and he executes the deed. &. 2 Lev. 35. 

Or, upon an agreement between them that an addition thall be 
made after the deed ſcaled. Per Lp. Cro. Il. 627. 


(F. 2.) By breaking off the Seal. 


" if the ſeal of any deed be broken off, the deed ſhall be 
void, | 

So, though it be broken off by a ſtranger. 5 Co. 23. a. 1 Rl. 40. 
Or deſtroyed by mice, before piea. 1 R:4. 40. 

So, if J. and B. by decd covenant jointly with divers perſons, 
and the ſeal of one be broken oit, the whole deed ſhall Le void. 
5 Gi. 23. a. 


So, 
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So if bound in an obligation jointly and ſeverally, and the fea] 


of one be broken off, R. 2 Lev. 220. 


But where 4. B. and C. covenant ſeverally with divers perſons, 
who join in a covenant to them, and the ſeal of A. is broken off; 
the deed ſhall be void only as to him, for it is graſs a ſeveral deed 


as to them. K. 5 G. 23. a. 


So, if the ſeal be broken off by mice, after n ef factum pleaded, 


it ſhall not be void. 1 Nl. 40. 


(G) Mhen a Deed takes Etkec. 
A deed is not in force, though it be ſigned and ſealed, till 


delivery. 
And therefore, if a condition be that he 


ſhall pay for corn tun, 


or pęſten delivered, it does not bind him to pay for corn delivered 
after the date, and before the delivery of the deed. R. 2 Cre. 264, 


Deeds, (Uhen Evidence. 


Jide Chancery, (T. 7.) — Evidence, 


Oper of Deeds. 
Vide Pleader, (P. 1.) 


Shewing ok Deed 


(B. 1, &c.) 


8. 


Vide Pleader, (O. 1, &c.) 
Vide alſo Chancery, (3 I. 1, &c.)—Pranchiſes, (F. 13. — 


Surrender, (B.—C.) 


FALSE AFFIRMATION, AND WARRA4'TTY, 
Fide Action upon the Caſe for a Deceipt, (A. 8, , . 4.) 


FALSE IMPRISONMENT. 
Vide Impriſenment, (L. 1, &c.)-—Pleader, (3 M. 22.) 


FALSE JUDGMENT. 


Vide Pleader, (3 D.) 


FALSE LATIN; 


Vide 4 batement, (H. 2, )—4 monument, 
(B. 3. 5.) 


(D. 2.) O an, 


F AT 171 


FALSE RETURN OF MEMBERS OP 
PARLIAMENT, 


Vide Parliament, (D. 15.) 


FALSE SUGGESTION, 
Vide Grant, (G. g9.)—Patent, (F. 2.) 


FALSIFYING A RECOVERY, 
Vide Recevery, (B. 6, &c.) 


FEALTT 
Vide Copyhild, (K. g. — Homage, (D.) 


F E E F A R M. 
Vide Rent, (C. 3.) 


F E E. & 
Vide Extoriion, —Officer, (G. 15,-H.)—Viſcount, (F. 1, 2.) 


FEE SIMPLE 
ide Cpybeld, (C. 7.) — Deviſe, (N. 4.) — Hates, (A. 1, &c.)— 
Officer, (B. 7.) 
FEE I ASK 


Fide Copyhold, (C. 8, g.)—Deviſe, (N. 5, 6.)—E/tates, (B. 1, &c.— 
C. 1, &c.)—QOfeer, (B. 8. 


FELO DE 8E. 
Vide Tuflices of Peace, (M. 3.) 


FELONY. 


Vide Action upsn the Caſe, (B. 5.)—Aion upon the Cafe fir Deſamas= 
tian, (D. 3, 4.) —Admiralty, (L. 4, &c,)J—Porfeiture, (B. 3.) — 
Taflices, (M. 1, &c.—N. 2.— O0. I, &e.—P. I, &c.— 
5. I, &c.— Z. — Juſtices of Peace, (B. 3. — Leet, (L. 1.) — 
Pleader, (2 S8. 18.)—Teftmoigne, (A. 3.)—Utlagary, (D. 1.) — 
Malfe, (C.) 


N 
Vide Oficer, (B. 2.) 
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A1 . 


Feme Covert. 


Vide Adminiſtration, (D.) —Bantrupt, (D. 7, 11.) — Baron af 
Feme, per Tatum. — Capacity, (D. 2.) — Chancery, (2 M. 1. &c.— 
3 Z. 1, &c.)—Deviſe, (H. 3.) — Diſcent, (D. 8.)—Dower, 
fer Totum. Fine, (K. 3, 4.) 


Feme Sole. 
Vide Baron and Feme, (A. 1. &c.) 


Feme Sole Merchant. 
Vide Baron and Feme, (A. 2.)—Londen, (N. ;.) 


FEOFFMENT, 


(A) A Feoffment. 
(A. 1.) Of what Effect it ſhall be. 


Feoffment is a conveyance of lands and tenements in pol. 
A ſeſſion, by one to another in fee. Co. L. g. a. 2 Rol. 1.6, 
And it is the molt antient and moſt beneficial conveyance. 

If the feoffor was out of poſſeſſion, by the feoffment and livery 
thereon the eſtate is brought back, and the feoffee has the free- 
hold perfectly, tho' he could not have had it by fine, recovery, 
bargain and fale, or other conveyance. G. L. 48. b. 49. a. 

Who may make a feoffment, or take thereby, vide in Capacity, 

[A feoffment paſles or extinguiſhes all collateral rights; thus it 
extinguiſhes a right to a way, Barnes 155.] 

Vid. Recovery, (B. 2, 3.) 


(A. 2.) Of what Things. 


A feoffment may be made of all corporeal eſtates : as, of 
houſes, lands, tenements, &c. Co. L. 49. a. 

So a teoftment may be made of lands, in which a man has no 
fixed eſtate 3 as, if he has 12 acres to be annually aſſigned in ſuch 
a meadow : and livery in any acre, which he has at the time of 
the feoſtment, is ſuſſicient. G. L. 4. a. 48. . 2 Rol. 10. J. 40 
ad 50. | 

80 if a feoſſment be of 50 acres towards the North in ſuch a 
moor, which contains 100 acres, livery in any of them is ſuſlicicrt, 


2 Rel. 11. J. 5. Dy. 372. 6. 


So, 


FEOFFMENT., 


80, if two manors be divided alternis vicibus between parceners, 
either may make a feoffment of her manor ; and the deed ought 
to comprehend both, and ſhe ſhall make livery in one ſecundum 


farman charte this year, and in the other the next year. Co. IL. 


8. b. 
? But a feoffment cannot be made of a thing of which livery 


cannot be given: as, of incorporeal inheritances, rent, advow ſon, 
common, Cc. 2 Rl. 1. J. 20. 

Tho! it be an advowſon, Sc. in groſs. Cont, 11 H. 6. 4. 
Arc. 2 Role 1. I. 21. 

80 a feoffment of lands, which are uncertain till a future act, 
is void z for livery does not operate in futuro : as, if A. agrees by 
indenture to convey 20 J. per annum in land to ſuch an uſe, and 
20 f. per annum to ſuch an uſe, and makes a feoſſment of all his 
lands to the uſes in the indenture; it will be void for all but that 
where livery was made, it not being aſcertained, which ſhall be 
to oue uſe, and which to the other. K. 1 Rel, 187, 


(A. 3.) By what Words. 


No preciſe words are requiſite to a feoffment : and therefore a 
conveyance by other words, as well as by the word, e, 
amounts to a feoffment, 2 Rel. 73. 

So, dedi & conceſi. 2 Ril. 73. 

So, if a man by deed bargains and ſell; land to 2, and his heirs, 
and livery be made, it ſhall be a feoitmentz . I Lev. 25. 

So, if a man ſays, all my lands belonging to the menaſtery of A. I 
give to B. livery being made, his manor belonging to the mo- 
naſtery of A. paſſes. Semb. Sau. 104. \ 

So, if the condition of an obligation, | &c. be to make a feoff- 
ment to J. and he makes a leaſe and rdleaſe, it is ſufficient ; for 
it is tantamount. Co. L. 207. a. 

So, if the words are ſuſficient for a feoſſinent or other convey- 
ance, the vendee may take by which conveyance he pleaſes : as, 
if a leſſor by deed dedit & couceſſit to the leſſee for years, with a 
letter of attorney to make livery, and delivers the deed to the 
lelee, and afterwards livery is made; the leſſee may take it as a 
tcotiment, or a confirmation. R. 2 Leo. 192. 


(B) Livery of Seiſin. 
(B. 1.) When it ſhall be good. 


T O every feoſfment, or paſſing of freehold by a conveyance at 
common law, livery of ſeiſin is requiſite.» Co. L. 48. a. 
Livery may be in fact, or in law. Bid. 
Livery, in fact is, when a man delivers the ring of the door, a 


my or twig to the feoffee upon the land, in the name of ſeifn. 
1:4, 


[ 


27. oy 


; or delivers the deed of ſeoſfment upon the land, in the name of 


Or 
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fact. 
Vide pol, 
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(B. 2.) 
Secundum 
Feormam 
Cbartæ. 


(B. 3.) 
Livery by 
At'orneys 
Vide pift, 
(B. 8.) 


FEOFFMENT. 


Or delivers any thing which does not relate to the land, upon 
the land, in the name of ſeiſin. Mid. 

So, if he being in the houſe, or at the door, ſays to the feoffee, 
T deliver you ſeiſin, or poſſeſſuon, of this bouſe, in the name of all the 
andi in this deed, according to the effect of this deed, without other 
act, or ceremony. id. 

Or, enter into this houſe, or land, and have, or enjey it, according 
to the deed. Ibid. 

Or, enter, &c. and God give you joys Ibid. 

Or, I am content you enjoy this land according to the deed. Did. 

Stand forth, I here give thee this land, 2 Rol. 7. I. 30. Poph. 4). 

Or if, being ſick in the houſe, he makes a feoffment to A. and 
ſays, I conſent you take livery preſently, and orders his ſervants to 
take him for their maſter. 2 Rol. 7. I. 25. 

So, if he ſays any words to the ſame import. Co. L. 48, a. 

If the land lies in ſeveral counties, he ought to make livery in 
each county. Lit. ſ. 61. 

But livery in part, in the name of the whole, 1s ſufficient for 
all in the ſame county. Eid. 

So, if an heir enters into part of the land deſcended, and 
makes livery therein in the name of the whole, it is ſufficient for 
all the lands which deſcended. 2 Rol. 5. J. 36. 

If a man leaſes to A. for years, remainder to B. in fee, in 
tail, or for life, he muit make livery to J. Lit. ſ. Go. M. 14, 

And if a leaſe be to A. and B. livery to one of the leſſecs ti; 
ſufficient. Co. L. 49. b. 


If livery be made fecundum forniam charte, this implies the 
eſſectual quantity and quality of the eſtate contained in the deed, 
C. L. 48. a. ; 

And therefore, if he delivers ſeiſin of one parcel /ccrindum hir. 
mam chart, tho' he does not ſay in the name of the whole, all in 
the deed paſſes, (. L. 48. a. 

Or, to one feoſtee, the eſtate paſſes to all the feoFees named in 
the deed. C. I. 48. a. 

So, if he makes livery ſecundum formam chartæ, it operates 
according to the effect of the deed, tho' there be a miſtake of 2 
name, Cc. in the deed. R. 2 Rzl. 2. J. 6. 

So, if the party adds words contrary to the intent of the deed, 
they thail be rejected: as, if the deed conveys in fee, and livery 
is made for life ſecundum fermam charte, the tce paſſes. C9. I. 
48. a. 


Livery ought to be made by the feoffor, and taken by the 
feoffee, in perſon, or by attorney lawfully conſtituted, 
If an attorney be appointed to make, or take livery, it ouglit to 
be by warrant of attorney in writing. 
And either party may make one or more to be his Attorney, to 
give or take livery for him. 2 Rel. 8. J. 25. 
A man 


FEOFFMENT. 


A man attainted, outlawed, excommunicated, profeſſed, a 
villein, an alien, an infant, or feme covert, may be an attorney to 
make, or take livery. Co. L. 52. a. 

$9 z huſband may be attorney for his wife, or a wife for her 
huſband. Lid. 

So, he in remainder for the leſſee for life. Bid. 

Leſſec for years for him in reverſion, or remainder, id. 

And if a leſſee for years makes livery for his leflor, his term is 
not merged, Co. L. 52. a. R. 1 Les. 192. 

So, if a reverſioner makes livery for the leſſee for life, he may 
enter for the forfeiture. Co. L. 52. a. 

Otherwiſe, if a reverſioner makes livery for a leſſee for years; 
for his livery cannot be for the lefſee, who has no freehold. id. 

an attorney makes livery of an acre in the name of all, it is 
ſuſicient for the whole, tho' his warrant was to make livery of 
Al. 2 Kal. 8. J. 17, 43. 

So, if he makes livery in one ſecundum formam charte, which 
comprehends the whole. Cs. L. 52. a. 

Or, makes livery to one ſecundum formam charte, when the 
fcoffment was to ſeveral perſons. Hi. 

Tho' his warrant was exprefs to enter into all, and to make 
lirery of or to all, Mid. 

If a warrant be to three conjunim & diuſſm to make livery in all 
and ſingular the lands, &c. each ſeverally may make livery of part 
of the lands. R. 1 Les. 192. 1 And. 246. 4 Les. 196. 

If the warrant be, that he ſhall enter into any part in the name 
of the whole, he may make livery of lands in the poſſeſſion of 
ſeveral tenants, ſeverally. R. Had. 314. 

So, if livery be made after three rent-days incurred, it ſhall be 
good, if it is not confined to any time, R. I. $75. 

zut he ought ſtrictly to purſue the effect of his warrant : and 
therefore, if the ſeoffor was difleiſed, and gives a warrant to enter 
into all the parcels, and make hvery of them; if he enters only 
into one, and makes livery ſecundum formam chartz, it ſhall be 
void: for, without entry into all, the eſtate ſhall not be reveſted 
for ſo much into which he did not enter. Co. L. 52. 4. 2 Rel. 
9. J. 15. | | 

80, if a letter of attorney recites a feoffment of 1cth April, 
where it was gth April, and gives authority to make, or take livery 
ſeeundum formam & effeftum charte pradicte, and livery be made 
upon it, it will be void; for there is no ſuch feoſſment. K. Cr. 
Ei. 693, 

So an attorney cannot make livery within view. G. L. 52. 6. 

i a ſcoffment be by indenture, there cannot be a warrant of 
attorney therein to make livery, if the attorney be not made a 
party to the indenture. Bid. 


175 


+[ Pie 


But a dec@-poll may contain alſo a warrant of attorney to make nh, N bid. 
wery, Ibid, cant. | 


low livery ſhall be made ia a feoffment of a moveable inherit- 
mec, vide unde, (A. 2.) 
50, 
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If the deed, 
to which it 


re lates, 13 


(B. 7.) 
If it be not 
made of the 
poſſe ion. 


EO FFPTME Nx. 


So, if the feoffor ſays to the feoffee in fight of the houſe or 
land, I give you yonder houſe, Sc. enter and take p:fſeſſion, and he 
enters in the life-time of the feoffor, it ſhall be a good livery in 
law. G. L. 48. 6. R. Pd. 47. 

Or, enter and enjoy it according to the ect of this deed. 2 Rl, +, 
J. 1. : 

Or, if he delivers to him the deed, and ſays, G:d give yu 75 
of it. 2 Kol. 7. l. 5. | | 

Or, Iwill you enjoy according to this deed, and ſhews him the land, 
2 Rel. 7. I. 10. 

So livery within view ſhall be good tho' the feoffment be with. 
out deed. Co. L. 48. b. | 

'Tho' the land lies in another county. Bid. | 

So it ſhall be good if the feoffee enters in the life of the feoffor, 
tho' the feoffee be a woman, and married before her entry, to the 
feoffcr, or any other, who enters and claims in the right of his 
wife. 2 Rol. 3. XK. I Mod. gn. 

Tho' the feoffor be a woman, and married to the feoffee before 
entry. R. 1 Vent. 186. Pol. go. 2 Lev. 34. 

So, if the feoffee dares not enter for fear of death or mayhem, 
it is ſufficient if he comes as near the land as he dares, and claims 
it. Co. L. 48. 6. 


Vide paſt, (B. 8.) 
(B. 5.) When Livery is not good. 


But if a man delivers a deed of feoffment to the feoffee upon 
the land, without ſaying, in the name of ſeiſit, it is not a good 
livery ; for it has another effect. Co. L. 48. a. 

So, if a man ſays to another upon the land, T give or demiſe qu 
this land, fer life, without more, it does not amount to a livery, 
Did. 

Or, if he ſhews him the land, without ſaying any thing, aud 
he enters and the feoffor agrees thereto, 2 Kol. 7. I. 15. 

So, if a feoffment be to A. for years, remainder to B. in fee, 
livery cannot be given to H. within view; for no one can take by 
livery in law, who does not take the freehold. Co. L. 49. b. 

So, if an actual livery was intended, and is not well executed, 
it ſhall not be good as a livery in law. 2 Rel. 7. J. 40. 


So, if a man makes livery ſecundum formam chartæ, it has no 
operation, if the deed be of no effect: as, if the deed be, haleudin 
after the death of the feoffor, or, in futuro. Co. L. 48. b. Vi 
poll, (B. 8.) 

So, if a man leaſes for years by deed, and makes livery to th! 
leſſee ſecundum formam charte, the leſſce has only for years, and 
the livery is void. Cz. L. 48. 6. 


So, if A. makes a leaſe for years, and afterwards makes 2 


feoffment of the ſame land, and livery, withcut the onfer or * 
0 


FEOFFMENT. 


of the leſſee, it ſhall be void. C. L. 48. 3. 2 Rol. 4. J. 1, 16. 
V. 11. 5 

So, if a leaſe be of a houſe and ſeveral cloſes, and livery is 
made in the cloſes, when the leſſee, his wife, or ſervants continue 
in poſſe ſſion in the houſe; it ſhall be void for the whole : for 

feſhon of the houſe, or any part of the land by the loſſee, is 
poſſeſſion of the whole. R. 2 Co, 32. 4. 2 Rol 4. J. 40, go. 
Mo. 250. Co. L. 48. 5. 

So, if Teſte for years leaſes part to B. at will, and livery be in 
the part of B, with his afſent, without the aſſent or offer of the 
leſſee for years, it ſhall be void for the whole. 2 Rel. 4. J. ult. 


So, if the leſſee be abſent, but his ſervant continues in poſſeſſion, 


and livery is made with the. aſſent of the ſervant ; for his aſſent 
does not diſpoſſeſs his maſter. 2 Rel. 5. J. 7. 

So, if a ſtranger makes a feoffment of land, and livery with 
the aſſent of leſſee for life, without ouſting him, it ſhall be void. 

ot. 457. 

735 ; tenant by ſtatute-merchant, ſtaple, or extent, be in 
poſſeſhon, livery of the land without his aſſent ſhall be void. 
2 Nil. 3. I. 53. | 

So, i the leſſor enters upon the king leſſee for years, and makes 
livery, it ſhall be void; for his entry does not ouſt the king. 
2 Ril. 5. l. 18. 

But if livery be made by the leſſor, when his leſſee, his wife 
and ſervants are all abſent, tho' he has cattle upon the land, it 
ſhall be good. G. L. 48. b. 2 Na 4. J. 21, 45. Dy. 340. 

Or, if the leſſee be preſent and aflenting. 2 Rol. 5. I. 15. 

Or, if he be only leſſee at will, tho? he diſſents: ſor the livery 
ſha!l be a determination of the will. Dy. 18. 3. 2 Rl. 4. J. 14. 

So, if the leſſor ouſts his leflee and family, and makes livery, 


it ſhall be good, tho' the leſſee diſſents. 


Or, if the leſſee and his family quit the poſſeſſion at the time of 


the livery. N. Dy. 363. 4. 2 Rl. 5. I. 5. 

So, if the king leſſee for years leaſes to B. and the reverſioner 
ouſts B. and makes livery. 2 Rol. 5. J. 20. 

So, if huſband and wife are joint-tenants, and the huſband 
makes a feoffment, the livery ſhall be good, tho? the wife be upon 
the land and diſſent. 2 Nl. 5. I. 30. 

So, if a man makes a feoffment of land, part in poſſeſſion and 
part in leaſe, and makes livery upon the land in poſſeſſion (without 
auler of the leſſee, or his aſſent) in the name of the whole, it ſhall 
be good for all that is in poſſeſſion. Dy. 18. ö. 2 Rl. 4. J. 5, 10. 

So, if the other part was in poſſeſſion of a diſſeiſor. 2 Rl. 6. 
1. 12. 

So, if the feoffor has part in his own right, and part as guardian, 
livery in his part, in the name of the whole, ſhall be good for the 
whole. R 2 Rol. 4. I. 32. | 

So, if tenant in tail makes a diſcontinuance to the uſe of him- 
ſelf in fee, and afterwards leaſes for years, and dies; a feoffment 
by the iſſue and livery ſhall be good, without our or aſſent of the 

Vol. IV, N lellee 3 
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FEOFFMENT,. 


leſſee z for before entry the iſſue was remitted, by which the leſte 
became tenant by ſufferance. R. 2 Rol. 5. J. 45. 

50 the king's tenant may make a feoffment and Jivery, before 
livery ſued, or an amoveas manum executed. 2 Rel. 5. J. 25, 5o, 


Cro, Al. 523. 


(B. 8.) So livery is not good, where it does not take effect immediate. 
3 à ly; for it cannot give a freehold in fiturs. Co. L. 217. a. 
i immediate- As, if a leaſe be to commence at Michaelmas, remainder to 4 


ly. in fee, and livery is made before Michaclmas; it ſhall be void, 
Co. L. 217. a. 2 Rol. Io. 
So, if a leaſe for years begins immediately, remainder to the 
right heirs of A. the remainder ſhall be void; for there is no one 
in whom the frechold can veſt ; for non ef heres wviventis, and 2 
freehold ſhall not commence, or expect in futuro. Co. L. 217, a, 
So, if A. leaſes for life, and afterwards grants the reverſion, 
habendum after the death of the leſſee for life; it will be void, 
being made to commence in futuro. R. 1 Rl. 261. Vide mir, 
So, if a leaſe be 1oth June, to A. for life, habendum a die dati, 
and livery by attorney 23d July; it ſhall be void. R. per 3 7, 
2 Cro. 153. 1 Rol. 229. NR. Go. Car. 388. 1 Rol. 828. J. 10. 
So, if livery be made the ſame day by the leſſor in perſon, R. 
1 Rl. 878. J. 20. 829. J. 10. 
So, if A. leaſes for years to B. and afterwards confirms his 
| teaſe, and grants to B. for one month after his former term, re- 
mainder to A. in fee; it will be a void grant of the fee; for he 
does not grant it as a revertion. R. 1 Rzl. 828. J. 30. 

If A. enſeoffs B. of 10 acres out of 100 which B. or his heirs 
ſhall chuſe, it ſhall be void: for the livery canuot operate in fat, 
at his election. 1 Kl. 829. J. 20. 

So, if the king by patent leaſes lands to A. habendum a die datur; 
it ſhall be void : for a freehold cannot wait, tho* it be by the king's 
letters patent. R. 5 Cs. 94. 6. 

But by grant a freehold may be created to commence in futurs : 
as, the king may grant an ofhce for life to B. to commence after 
the death, Oc. of A. who has it at will. X. Sal. 466. Skin, 
446, 580. 

So a rent de novo may be granted to commence upon a contin- 
gency. Sel. 466. 

So a grant of a rent, habendum aſter his death if he Jas not iſſue 
then living. R. 3 Lev. 370. 

So a man, by covenant to ſtand ſeifed to the uſe of another, may 
make an eſtate to commence in fuiuro, 2 Cro. 180. 3 Lev. 371. 
Vide Covenant, (G. 1.) 

So a ſurrender of a copyhold, habendum after his death, is good ; 
for the eſtate veſts in the lord. R. Ney 152. 

So, if a leaſe be to A. for life habendum a die datits, and the deed 
be not delivered till the day after the date, and then livery is made 
by attorney, it thall be good. 2 Cn. 153. 1 Kal. 829. /. 5. 
1 Rel. 230. | ö 

| 


LES } 


FEOFFMENT. 


If a leaſe be to A. for three lives 8th Auguſt, habendum a die 
cnfeAionis, and livery is made by the leſſor kimſelf gth September 
after, it ſhall be good. X. 2 Cro. 458. 2 Rol. 10g. R. Mo. 759. 
K. Ov. Cir. 95» . 

So, if a leaſe be by huſband and wife, to A. for life, habendum 
aſter Michaelmas next, and livery is made by them after Michael= 
nat : it {hall be good. R. 2 Cro. 563. 

So, if livery be by attorney, where the letter of attorney is ex- 
preſs to make livery after Michaelmat. Ibid. 

So, if it be found by verdict, qued A. dimifit, tho? the leaſe appears 
to be 2 die datds, it ſhall be good]; for it ſhall be intended that livery 
was made after the day. Cre. Car, 96. 

But if the jury do not find a demiſe, or when livery was made, 
it cannot be intended after, auy more than before. Per 3 J. 
I Nal. 220. 

So, 112 feoffment be by an infant to commence at a future day, 
before which the feoffor comes of full age, and after the day he 
makes livery, it ſhall be good. 2 Kal. 109. 


FER A NATUR @4 
Vide Biens, (F.) 


FERRY. 
Vide Piſchary, (B.) 


III VACTAS 
Vide Execution, (C. 4, &c.)—Preceſs, (F. 5, 7.) 


F I N E. 


(A) The Antiquity of it. 


fine is a feoffment upon record. G. L. 10. a. 
But it is an improper feoffment. 1 Sal. 340, 


And it is called a fine, becauſe finem ponit litibun. Co. L. 262. 


Pl. Cm. 369. 
And it is as antient as any court of record. Pl. Com. 357. a. 
368. b 
368. b. 
And it was levied before the conqueſt. 2 1. 5 11. Pl. Com. 
368. Dub. Mad. Ferm. Lit. 13. 


(B) By whom it map be levied. 


A LL perſons of full age and ſound memory may levy fines of 
lands of which they are ſeiſed. Vide e Symb. 3. a. 
N 2 
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190 F IN E. | 
Tho ſeiſed only of a reverſion or remainder. Vide W:/t Symb, 3. l. 


So, huſband and wife, of lands of the wife. 

So a parcener, joint-tenant, or tenant in common may leyy a 
fine of his purparty. Vide Weſt Symb. 3. b. 
7 So a corporation ſole may levy a fine of his lands, which he has 
I in his corporate capacity. 
| So a man may levy a fine, tho' he be outlawed in a perſonal 
action. | 

So tenant in tail who has committed murder, before conviction; 
and it ſhall bar the heir in tail. Stevens v. Winning, H. 4 6. 3. 
2 Wil. 219.] 

[So infant truſtees, by order of chancery. Barnes 217.] 
F So a fine by a man nan compos, tho' it ought not to be levied, 
by binds for ever, when it is levied. 
9 | If it is ſuggeſted that cogniſor is inſane, he may be produced 
# and examined in couft. Barnes 218.] 
11 So a fine by a man attainted for treaſon or felony, binds all but 
i the king. Vide Weſt Symb. 3. a. | 
. *So, a fine levied, by a tenant in tail who had committed mur. 
der, between the time of the ſtroke and the conviction, ſhall bar 
the tail. Sembl. 2 Wilſ, 220. 


So, a fine by an alien. 
So a fine by an infant, or ſeme covert without her huſband, binds 


Wt 
1 till it be avoided. ide Baron and Feme, (P. 1.) Enfant, (B. 2.) 
id. 2 Bl. Rep. 1 205. a fine acknowledged de bene effe, by a ſeme 
covert whoſe huſband was abroad, before the Lord Chief Juſtice 
then in court.“ 

But a fine cannot be levied by a corporation aggregate : for it 
cannot act but by attorney, and it cannot make conuſance by 


attorney. | 
So, if commiſſioners take a fine of an infant, &:. the court will 


grant an attachment againſt them; and upon examination and in- 
ſpection the fine ſhall be vacated. R. Skin. 24. 


(C) To whom. 


LIL perſons who may be grantees, may be conuſees of a ſine, 
Vide Weſt Symb. 4. a. 
So a fine may be levied to a corporation aggregate. Ibid, 
But a fine cannot be levied to any not a party to the writ oi 
covenant, except by way of remainder, 
Nor to two perſons and their heirs : for the court will refuſe it. 


R. 1 Leo. 62. | 
Yet the king may levy a fine to two and their heirs, and the 


court will not refuſe it. 
So, the king's tenant for the king's benefit. 


(D) Bekoze whom. 
B Y the f. 18 Ed. 1. de mods levondi fines, a ſine ought to be 


levied before tour juſtices in C. B. or im ire, and not elſe— 


where. EZ 
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And the number of juſtices ought to be above one; and there- 
fore, they were named antiently, that the number might appear, 
2 12. 514+ 1 H. 7, 10, 11. : 

Now by ft. 4 H. 7. fines may be levied before the juſtices of 
the common pleas. 

And therefore, the number of the juſtices is not now material. 
2 I. 515. 

If it be before three juſtices in C. B. omitting the other, it ſhall 
be good. Semb. Cro. Rl. 677. 

So a fine may be levied in the counties palatine of Lancaſter and 
Cheer. Vide Weſt Symb. 5.6. | 

*And if a fine be found by a verdict, to have been levied before 
the juſtices of the county palatine of Lancaſter, the court will 
preſume they were juſtices who had power to take the fine, 
1 Will. 275.* 

So, before juſtices in Eyre. 2 Int. 515. 

And in a court of ontient demeſne, of lands of antient demeſne. 
R. 1 Sal. 340. | Vide Antient Demeſne, (G. 2.) 

But a fine cannot be levied in B. X. 2 . 515. 

So, by the . de made levond: fines, 18 Ed. 1. it ought to be 
before the juſtices of C. B. or in Eyre, and not elſexvbere : and 
therefore, where a man has power fenere placita, a tine cannot be 
levied before him. 2 Inſt. 515. 

So, againſt thoſe negative words of the ſtatute, the king cannot 
grant a power to levy a fine, 2 nf. 515. 

So a man, or a corporation, cannot preſcribe for levying fines 
in his court. Dub, 1 Leo. 188, Cre. El. 116. Ow. 93. 
1 Sal. 340. 

So a fine cannot now be levied in the excheguer, tho? it was 
antiently levied there. Mad. 145. 


E) The Parts of a Fine. \ 


(E. 1.) The Original Writ. 


T HERE are five parts of a fine. 5 Co. 38. 5. 
The firſt part of every fine is the original writ. 5 G. 38. b. 

By the . 18 Id. 1. the order of law does not ſuffer that a final 
accord be levied in the king's court without an original writ, 
D. cont. 21 Ed. 4. 60. b. 62. a. 4. 5. Mad. Form. Int. 17. 

The moſt uſual writ, upon which a fine is levied, is a writ of 
coyenant, which is not perſonal, but real, and requires perform- 
ance and execution of the covenant. 1 Sal. 340. 

Yet it may be levied upon every writ, by which land is de- 
manded, or by which land is charged or bound, or which concerns 
land in any fort. 5 Co. 38.b. 1 Sal. 340. 

As, in a writ of right. 1 Sal. 349. 

A wwarrantia charte, 5 Co. 39. Bend. pl. 138. Mad. Form, 
368, 370. 
A writ of meſne, 5 Co. 39. 

3 A writ 


(E. 1.) 


Upon what 
writ it may 
be ev c. 
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(E. 2.) 
Ot what 
things. 


F INE 


A writ of cuſtoms and ſervices. Vide Wet Symb. 6. a, 
2 Tiſt. 513. = 
A precipe qu:d reddat. 5 Co. 39. 
Per que ſervitia, or quem redditum reddit. 5 Co. 39. 
De rati:nobilibus diviſis. 5 Co. 39. 
In an aſſiſe of mort d ancgſtar. Mad. Form. 365, 366. 
In a writ quad habeat a way ultra terram of the conuſor. Va: 
Weſt Symb. 6. b. 2 Infl. 513. 
So, in a writ of darrein preſentment, quare impedit, &c. 2 Inſt 
514. Mad. Form. 364. 
So a fine may be levied by a vouchee to a demandant, or by 
the demandant to kim. 2 If. 514. 
Or by tenant by receit to a demandant, or by the demandant 
to him. 2 Inft. 514. 
But a fine without an original writ is erroneous. 2 1»f. 512, 
So, if it contains more than was in the original. 2 J. 513, 
Or be levied to more perſons. 2 1. 514. 
The writ of covenant, upon which a fine is levied, ought to be 
written without razure, or interlineation. 
It ought to be without falſe Laliu. | 
The tee ought not to be upon a day not dies zuridicus. 
It ought to have 15 days between the 4%e and return, 
It ought, regularly, to be teſte'd before the dedimus poteſtatem. 
Or, upon the ſame day. Hut. 135. Vide poſt, (E. 7.) 
It ought to be returned as another writ. 
If a ſine be of a thing not comprized in the original, it is void 
ſor that; as, if the writ be of the manor of B. and the ſine 
of the manors of B. and C. it is voidable for the manor of C. 


2 List. 5 13. 


A fine may be levied of all things, of which a precipe quad 
reddat lies. 2 Inft. 5 13. 

As, of all manors, meſſuages, lands, tenements, and heredi- 
taments. Y Symb. 6. 5. 

Of a rent i effe, Jide Ret Symb. 6. b. 

So, of a rent not iz ee before. Vide Weſt Symb. 6. ö. 

Of a reverſion, or remainder. Fide Weſt Syinb. 7. 

$9 now, ſince the /?. 32 H. 8. 7. it may be levied of reQories, 
vicarages,- tithes, penſions, oblations, and all eccleſiaſtical inhe- 
ritances made temporal, 

Of a chantry. Vide Weſt Symb. 7. . 

So it may be of a ſeigniory. Vide Weft Symb. 7. 

Of all ſervices; as, homage, fealty, &c. Vide Weſt $5116. 6. b. 

Of acquittal, and of every thing, for which a pracipe quod faciet 
lies. 2 Dif. 513. | 

So it may be levied of common of paſture. Vide . 
Symb. 6. b, 

Of a corody. Je, N Symi. 6. b. 

Of an ofhice : as of the cuſtody of a foreſt, 

Of 2 boilary. 


F I N Z. 183 
Of two pools and a fiſhery in the water of D. 


Of an annuity. 


All things, of which a fine is levied, ought to be mentioned (x. 3.) 
in proper order. Vide N eft Symb, 8. 5. In what 
As, an honour before a caſtle, a caſtle before a manor, a ma- 3 

nor before a meſſuage. Vide Weſt Symb. 8. b. 

A meſſuage, toft, mill, dovecote, garden, land, meadow, 
paſture, wood, heath, moor, juncary, marſh, alder, broom, rent, 
follow according to the verſes in the regiſter. M. 4ſt. mol. col. 
gard, ter. Prat. paſt. boſ. brue. mora. junca, mari. alnet. ruſe. redd. 
ſecare prima. Vide Weſt Symb. g. b. 

Things general ought to be put before ſpecial : as, land, the 
genus before meadow, paiture, wood, &c. which are ſpecies of it. 
Jide WW: Symb. 8. b. 

So things intire, before parts of a thing. Vide Weſt Symb. 8. b. 

So things excepted, after the thing out of which they are ex- 
cepted. Vide Wejt Synib. 8. J. 

If there are ſeveral diſtinct things, each, after the firſt, begins 
with theſe words, ac de, necnon, acetiam, prelterea, ac uiterius, ac 
inſuper ; and fo ſeriatim toties quoties. 2 I. 514. 

And for want of the regular order of theſe words in a fine, the 


forgery of it has been detected. 2 I. 514. 
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In a fine, an honour may be named by the name of the hanzr (E 4.) 
of T. Vide Grant, (E. 4.) Vide Weſt Symb. 7. b. By what 
Or may paſs by the name of a manor. Vide Vg Symb. 7. b. — 
So a caſtle, hundred, Sc. may be demanded by their own (E. x, Kc.) 
names. Vide Weſt Symb. 7. b. 
Or may paſs by the name of a manor. Vide Ni Symb. 7. 3. 
90 a manor may be demanded by the name of the maner of i. 
without naming any vill in which it lies. Vide Weſt Symb. 7. b. 
And by the name of a manor, a manor only in reputation 
paſſes, Cont. My 7. K. cont. Gro. El. $24, 707. ide 1 Leu. 
27. R. acc. 
So, lands reputed parcel for 80 years. R. 1 Lev. 27. Vide 
Grant, (L. 10.) 
90, by the name of a meſſuage, a curtilage, garden, orchard, 
ſhop, mill, dovehoule paſs. Vide Weſt Syinò. 7. b. 
So, a toft, cottage, chamber, cellar, &c. Vide Weſt Symb. 7. b. 
Or they may paſs by their reſpective names. Jide We/t 
Symb, 7. b, | 
So, a chapel, or hoſpital. Vide Weſt Sym. 7. b. 
So it may be levied of any thing, of which a pracipe quad red- 
dat lies. 2 Inft. 5 13. | 
Or, of which a pracipe quad faciat, permittat, or teneat lies, | ; 
2 Inft. 513. 8 
Land ought to be demanded by the number of acres in ſuch a | 
vill, Vide Me Symb. 8. : 
If the intent appears, that all the eſtate in B. ſhall be included, 
all vaſſes by ſo many acres as is the reputed meaſure z tho' by the 
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(F. 8.) 
The caption 
ot the fine 
in court. 


judge, and her examination recorded. ice 2 Inf. 515. 


F INE. 


Pb. de terric menfirandis the meaſure is not above 3 fifths of the 
CiiaAtcs Serbs 2 Mad. Ca. 276.1 

So, of tave parts of a manar, is ſuſſicient; without ſaying, in 
three parts to be divided. 1 Ces 115. 

But a fine of a tenement is not good: for it is not of a certajp 


import. 1 Leo, 188. 


The uſual manner is to nome the lands in ſuch a pariſh, vill, 
or known place. 2 Nd. 48. 

So it may be in a hamlet, 2 Mod. 48. 

Or, of a tenement ir Gzlder Lane, tho? it be not a vill, or 2 
hamlet. 2 Mzd. 47. R. Crs. El. 693. 

Or, in the liberty of V R 2 Mid. 49. 

So, if there are the vills of V and C. within the liberty of 
V. a fine of lands in the liberty of V. paſſes the lands in all the 
vills in that liberty. R. 2 Med. 49. 

So a ſine of lands in a parith paſſes lands in all the vills in the 
ſame pariſh. R. 1 Vent. 170. 2 Cro. 120. 

So, if a fine be of a houſe, or land, by a known name, tho 
there be not any ſuch vill or place; as if the houſ. be called 
Eaften in B. and a fine be of lands in A. Eaſton and C. omitting 
B. it ſhall be good. R. CY. Car. 269, 276. Geodb. 440 Fon, got, 

If a cloſe be named A. and a fine be of land in A. where there 
is no ſuch vill. R. 2 Cre. 574. 

So, if a fine be of paſture in Arſbcom, where it is written 
Arſcomb. 2 Cro. 5 74. 

If a ſine be of lands in O. to the uſe of B. of lands in S. which 
is a place known in the vill of O. to the uſe of C. it ſhall be good 
to C. for the lands in 8. R. 1 And. 245, 

But if a ſine be levied of lands in A. this paſſes only land in 
the vill of A. and not land in B. or any other vill within the pa- 
rith of J. R. 2 Cro. 120. Vide Pariſh, (C. 1, 2.) 

Or, in B. it does not paſs land in a hamlet of the ſame pariſh, 
which has ſeparate conſtables z. for it is a diſtinct vill, R. 1 Vent. 
143. 1 Vent. 170. | 


By the common law, the parties who levied a fine ought to do 
it in court in perſon, by which the court might judge of their 
ſuſfciency. 2 ft. 512. Vide Mad. Form. Int. 14. 

And therefore, after the writ of covenant compounded, in- 
dorſed, and entered at the alienation-office, and affixed to the 
Pracipe and concord, it ſhall be delivered to the ſerjeant. Comp. 
Al. 95. 

By the ff. 18 Ed. 1. de modo levandi fines, when the writ is 
read in preſence of the parties, the ſerjcant ſhall ſay, conge 
dPaccoraer, the juſtice ſays, que donera; the ſerjeant names the 
parties; and when it is agreed of the ſum, the juſtice ſays 
criez la peace, and then the ſerjeant recites the concord. Vide 
2 Inft. 512. 

If there be a feme covert ſhe ſhall be examined by the puiſne 


And 


F IN E. 185 


And always, where a feme covert levies a fine, ſhe ought to be 
examined; and if ſhe does not aſſent, the fine ought to be received. 

1. 515. 
J — 1 5 fine be levied of land to huſband and wife, who grant 
and render it; there the wife ought to be examined. 2 ft. 515. 

But where a fine is levied of land to huſband and wife, ſhe 
need not be examined, 2 Inft. 515. 

And if her examination be recorded, it cannot afterwards be 
averred that ſhe was not examined. 2 Inft, 515. 

So a fine taken in court need not be iigned by the hand of 
the judge, as is done where it is taken out of court. Semb. 


Dy. 3 20. b. 


The chief juſtice of C. B. virtute qſicii may take the caption of (T. 6. 
a fine out of court, without a dedimus poteftatem, 2 Inſt, 5 12. Out of 


C rf, 


Dy. 224. b. Cro. El. 469. „ 
The precipe and concord in paper fhall be read to the parties chief juſtice 


in the preſence of the chief juſtice, and being acknowledged 
and ſubſcr.bed by them, the chief juſtice ſets his name to it. 
Cimpl. Att. 96. 

ſterwards it ſhall be ingroſſed in parchment, and ſigned by 
the Ch. J. and upon that the curſitor makes the writ of covenant, 
which ſhall be compounded at the alienation-office, and the 
king's filver paid, and the fine conveyed to the other oilices. 
Compl. Alt. 96. 

So a judge of aſſiſe may take a fine, without a dedimus po- 
tefatem, if he has a ſpecial patent to take them in his circuit. 
Dy. 224. b. 

But the chief juſtice of B. R. or any other judge cannot take 
the caption of a fine, without a dedimus poteflatem. Dy. 224. ö. 
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By the. Carl. 15 Ed. 2. if any by age, impotence, or caſualty, (E. +. 
be with-holden that he cannot come to our court, two or one Ey dds 
of the juſtices, by aſſent of the reſt, ſhall go to the party diſcaſed, peeeffatem. 
and receive his conuſance on the plea in which the fine ought to 
be levied, Sc. 

If there go but one, he ſhall take with him an abbot, prior, 
knight, or man of good fame or credit, and certify the court 
thereof by the record; that all things incident to the fine being 1 
examined by him, it may be duly levied. 2 

And upon this a dedimus poteffatem is granted to any judge, | 
ſerjeant, or knight only, to take the fine: for it is now uſual for 
one only to do it, tho' the ſtatute ſays, if one go, be all take with 
bim an abbot, Fc, 

So it may be granted to other commiſſioners, if a knight be 
named in the writ of dedimrs poteftatim. 

After the writ of covenant, and dedimus porgſſatem ſealed, com- 

pounded, and athxed to the præcipe and concord, the judge, &c. 
or commiſſioners ſhall take the caption of the fine. . 

The dedimus poteſtatem {hall be good, tho' it bears 7e/e before p 

the writ of covenant, and tho? it recites the writ of covenant to 6 


be depending. 1 Rl. 223. Cre. El. 677. Vide infra. 
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Or, after the caption. R. Cro. El. 275. 

So the caption may be taken of one, at one time or place, and 
of another eiſewhere, Ov. El. 577. 

If the dedimus poteflatem be to take of four, and it be taken of 
three, and the other refuſes, it ſhall be made good for theſe 
three. R. Cv. El. 576. 

But if the dedimus potef/atem be to two jointly, a caption by 
one will be erroneous. Cro. El. 240. 

If the return be, executio iſtius brevis Patel in quodam panells an. 
new, ſor, in quadim ſcheduld, it is not material. R. 2 Cro. 78. 

If the caption be by a dedimus poteſiatem, which bears tefte upon 
the ſame day with the writ of covenant; yet it ſhall be good, 
tho' the writ recites the writ of covenant to be depending. Hy, 
135. R. 2 CGI. Vide ante, (E. 1.) 

So, if the ded::»us poteſtatem bears tefie before the writ of cove. 
nant. Semb. 1 Rel. 223. K. cont. Crs. El. 740. Vide ſupra, 

Tho' it be 5 years before. fone 420. 

So, if the caption be before the writ of covenant, the fine ſhall 
be good: for the fine, being afterwards ingrofſed, cannot be 
avoided. R. 2 Vent. 48. R. Ov. El. 275. 

Or, after the return of the writ of covenant, tho' the writ is 
not then depending. X. Hut. 135. R. 2 Jon. 83. 

8o, if there be a caption, and the king's ſilver paid, the fine 
ſhall be good tho' the conuſor dies before the fine be ingroſſed. 
2 Ini. 511. 5 Co. 39. a. 

[1f the conuſor is alive at the payment of the prefine, the fine 
is good, though he dies after the fete, and before the return 
of the writ of covenant. Barnes 214, 215. Q, tamen, et vide 

E. 8.)] 

So, if the conuſor dies after the caption, and before the king's 
ſilver paid, if the fine be afterwards ingroiled as a fine of a term 
before his death: for it cannot be averred againit che record. 
R. Hob. 330. R. 3 Mad. 141. R. 2 Vent. 48. 

So, if the conuſor dies before the time of certifying e ca7- 
tion: for it cannot be avcrred againſt the certificate, whe! is a 
record. 2 C. 12. Dy. 89. 6. 

But if it appears upon record that the conuſor died before the 
writ of covenant returned, it will be error: for by his death tlie 
writ abates. R. Cro. El. 469. R. 2 Jon. 161. Ray. 462. R. 
Shin. 343. 

[If the conuſor die before the return of the writ of covenant, 
it thall be vacated by the court, without error, though it has paſt 
all the offices; for the poit-hne (which is the king's ſilver) be- 
came due, and was paid after the death of the conuſor. asia 
v. Birtett, H. 33 G. 2. 2 Wilſ. 115.] 

So, it one conuſor dies, it will be error, and the whole ſine 
avoided. N. 3 Med. 90. Semb. 2 Leu. 127. | 

So, if it appears upon record that the conuſor died before the 
king's ſilver was paid. Semb. 2 Les. 127. 2 Inſt, 5 11. 

By the . 23 El. 3. ſe. 5. they who certify the caption of 2 
fine, Oc. mall mention the day and year of the acknowledg- 

. ment: 


FINE. 


ment: and no clerk ſhall receive it otherwiſe, on pain of 51. for 
every offence. 

If a judge, or commiſſioners, refuſe to certify, a certiorari lies 
to them, commanding them to certify, 

And if they do not, an alias, pluries, and attachment lies againſt 

em. y 
4 But by the ff. 23 El. 3. ſect. 5. they are not bound to certify 
but within a year after the caption, 

If a judge or commiſſioner dies before certificate, a certiorari 

des to their executors. 
If a caption be by R. M. knight, it cannot be alledged, that 
he was not a knight. R. 2 Cro. 11. 

If a caption recites precipe . Foſter, where the writ and dedi- 
nus poteſtatem are inter * Taster, it is not material: for they are 
the fame name in ſound. R. 2 Cv. 77. 

[The due acknowledgment muſt be ſworn to before a juſtice 
of C. B. or it cannot paſs, oath beſore C. J. in America, and 
atteſted by a notary, not ſuihcient, So lcld P. 8 G. 2. 
Barnes 216. ] | 

[Yet it is ſaid it may paſs, though not ſigned by the cognizor, 
on athdavit of commiſſioner to the due acknowledgment. Barnes 
219. 
24 that it may paſs on the aſhdavit of a commiſſioner, though 


not an attorney. Barnes 217. ] 
[Aud a fine taken at F:mburgh, paſſed on oath before a clerk 


ue Hamburgh chancery, and authenticated by his certificate as 


a notary, MH. 24 GC. 2. Barnes 217. 

So, a ſine taken in Scotland, regular in every other reſpect 
except that it was not taken in the preſence of an attorney of any 
& the courts of Wefminſler Hall, who might have made the 
uſual afidavit of its being duly taken, was allowed on the ath- 
Gavit of the demandant that there was no ſuch attorney reſident 


in or near the place. Eaſt. 13 G. 3. 2 Bl. Rep, 880.* 


(E. 8.) Licence to agree. 


The 2d part of g fine is the licence to agree. 5 Co. 39. 

For upon every fine there ought to be paid a ſum pro /:centif 
eemcardandi, Vide 2 Tnft. 511. 

And this is an antient revenue of the crown. 5 G. 39. a. 
2 1. 511. 

This tine is the ſame as upon every original in a real action, 
viz, one noble for every five marks per ann. 2 J. 511. 

And the poſt-fine is as much as the firit fine, and half as much 
more. 2 1. 511, . 

If the land be under five marks, there ſhall be no fine in the ha- 
napers but only one noble pro Jicentiũ concordandi. 2 It. 511. 

f no value of land appears indorſed upon the writ of covenant, 
or otherwiſe, by which the king's filver may be taxcd, it is error, 
R. 2 Jen. 83. 

But 
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But it is ſufficient, if the king's ſilver be indorſed upon the 
writ of covenant, under the hand of the judge, tho? it be not en. 
tred upon the roll. Semb. Dy. 320. 6. 

[After return of writ cf covenant in the life of cognizor, and 
entry of poſt-fine at king's ſilver- oſſice, though after death | 
cognizor, caveat is too late. Barn's 218, ] 

[If ſine is taken, and cognizor dies, and then writ of covenant 
is ſued out, teſted before the ded. pot. but returnable after cog. 
nizor's death, and fine paſſes the ollices, and king's ſilver recorded 

before caveat, yet it is void. The concord is to be made at re. 
turn of writ of covenant; if party dies before, there can be no 
agreement. Barnes 220. ] 


(E. 9.) The Concord, 
(E. 9.) The 3d part of a fine is the concord. 5 Co. 39. a. 
cine” oof And this contains the ſubitance of the ſine. 5 Cy. 29. 4, 
conuſance de . * 
als come All fines agreed to be levied are executed, or executory, . 
£e0, Oc. Weſt Symb. To b. 2 In „ 813. « 
A fine executed is, /ur con/r1ce de droit come oe c. upon a 


releaſe, or upon a ſurrender. ide Weft Sni. G. 2 Lis. 513. 

A fine ſur conmſance de droit come cen que if ad de ſan done is ſo 
called from thoſe words in the fine, and it is the moit high and 
powerſul fine, 

Antiently it had only theſe words recogn. manerium, Cc. of 
jus ipſius A. ut illa qua iidem A. & B. habent de dono prædict U. 
2 Infl. 513. 

Afterwards theſe clauſes were added, et remiſerunt & quiet 
clan”, &c, and the clauſe of warranty. 2 Inft. 513. 

A fine fur conuſance de droit come ceo, Wc. grants the fee to the 
conuſec: and therefore there cannot be a remainder over upon 
ſuch fine. PI. Com. 248. a. IN 

But it grants the fee only by implication, which may be con- 
trouled by an expreſs limitation for life. R. 1 Sal. 340. 

If the precipe entred in the concord be duobus meſſuagiis, where 
the writ of covenant is duobus toftis, it is not material: for the 
concord relates to the writ of covenant, and the dedimus potefio- 
tem, and entry of the precipe upon the concord is more than 1s 
neceſſary, and ought to be a rehearſal of the ſubſtance of the 
writ; but if it be variant, it is idle. R. 2 Cro. 78. 

Tf a dedimus potgſiatem and concord upon it be five years beſo 
the writ of covenant, where by the foot of the fine it is faid, 
bc eft finalis concordia capta 5 Fac. it ſhall be good: for it ſhall be 
intended another concord according to the foot of the fine. K. 


by 2 J. 2 cont, Jon. 420. 


E. 10.) . A fine upon a releaſe is, when he in reverſion releaſes by fine 

Fine upon a his eſtate to his leſſee for life, or years. 
releaſe. If a joint-tenant releaſes by fine to his companion. 2 Cre. 696. 
If a donor of 50 acres has other 30 acres in X. and levies a 


fine of 109 acres to the donee, who renders 100 acres to the do- 
nor 


FIN E. 


nor for life, Sc. this operates as a releaſe as to the 5o acres con- 
tained in the gift, and the render operates as to the other 50 
acres only: for it ſhall be reſtrained to the quantity intended by 
the deed declaring the uſes. Poph. 104. 

ut a fine does not operate by way of releaſe, where the co- 
nuſce has no eſtate of freehold, either in remainder or reverſion, 
or there is no privity between the conuſor and conuſee. Ray. 


146. Vide Releaſe, (B. 3.) 


A fine upon a ſurrender is, when a leſſee for life, or pur auler 
rie, tenant in tail after poſſibility, tenant by the curteſy, or in 
dower, by fine ſurrender their eſtates to him in reverſion. 

A fine upon a ſurrender is in the form of a fine ſur conuſance 
de droit come ceo, Ic. ſaving that they add the words, ſurſum red- 
didit, and omit the warranty. 


Fines executory are a fine /ur conuſance de droit tantum, or, ſur 
grant & render. Vide Weſt Symb. 6. 
A fine ſur conuſance de droit tantum omits the clauſe come ces que 
il ad de fon done. 


A fine ſur grant & render, 1s when by the ſame fine the conu- 
ſee renders the eſtate granted, or part of it, or a rent out of it, 
to the conuſors, or ſome of them. 

And this fine ſhall be always levied upon a fine ſur conuſance 
de droit come ceo, &c. for, if it ſhould be levied upon a fine ex- 
ecutory, the conuſee has nothing which he can render to the co- 
nuſor, till execution. Vide g Symb. 6. 

Or it may be upon fines upon a releaſe, or ſurrender : for 
tuoſe are executed. | 

The render ought to be of a thing iſſuing out of the ſame land 
contained in the fine, and not of a thing collateral, or of an- 
other nature, which is not iſſuing out of it, nor incident to it, 
2 Inſt. 514. | 

It ought to be to ſome party to the fine, if it be not by way of 
remainder. 2 [nft. 514. 4 Leo. 26. 

So a render ſhall be only of the lands granted by the fine, and 
intended to be paſſed by it, tho' the parcels compriſed are ſuffi- 
cient for more lands: and tlwrefore, if a donor of 50 acres in 
X. having other 50 acres there in fee, by ſine grants 100 acres 
in K. to the donee, who renders 100 acres to the donor for 
life, &c. nothing ſhall be rendered but the 50 acres in fee, R. 
P:þh, 104. 

And a fine ſur grant & render operates as a feoſſment and re- 
feoſtment. R. 1 8c. 337. 

But a render ſhall be tranſpoſed by conſtruction, to make it effec- 
tual: as, if a fine be to D. who renders a rent out of it, &c. to A. 
and B. and the heirs of B. and afterwards renders the tenements 
out of which, c. to A. and B. for life, remainder to C. in tail, 
remainder to the heirs of B; it thall be a good render ot the rent, 


1 Les, 255, Cro. L. 220. 
So, 
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(EF. 11.) 


Fine upon 3 
ſurrender, 


(F. 12.) 
ur conu- 
ſance de dreit 

larntum, 


(E. 13.) 
Sur grant & 
render. 
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So, if a render be of a remainder to A. upon condition, and 
for default, Sc. to B; it ſhall be good, Pl. Com. 34. b. | 


—_ So a fine may be ſur conceſſit, when tenant for life, or for years, 
grants his eſtate, 

So, if he in remainder grants his eſtate to tenant for life, 
2 Cro. 40. 

80, if A. and B. levy a fine to C. who renders to B. in tail, 
and if he dies without iſſue, quod tenementa integrò remanebunt to 
A. this operates as a tine ſur concefſit of the reverſion to A. R. 
Cro. El. 727, 792. 

A fine ſur concęſſit grants only that which the party may law. 
fully grant; and does not deveſt the eſtates of others in remain- 
der. Semb. per 2 J. 2 Lev. 154. 

[Fine ſur conceffit, and fine ſur conuſance de droit come ceo, Gf, 
cannot paſs in one fine ; if the caption is for both, one may be 
{truck out. Barnes 216. ] 
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(k. 15.) A fine executory may be executed by entry, or by writ. Va 
How a tine Weſt Symb. 57. Vide Execution, (A. 6.) 
— For the conuſee may enter into the lands comprized in the 
59 fine. Vide Meſt Symb. 57. 
| Or, within a year, may have an habere facias ſeiſſuam. Vide 
Weſt Symb. 57. 
And after the year, a /cire faciass Vide Wefs Sym. 58. 
A ſcire facias for execuiing a fine may be brought by the iſſue 
of tenant in tail. Wet Symb. 58, 
Or, by him in remainder. Co. Ent. 632. b. 
Or, by the heir of him in remainder. V Symb, 59. a. C. 
Ent. 625, 630. | 
To a ſcire facias for executing a fine, the defendants may plead 
guod partes finis nibil habiseruut. Weſt Symb. 59. 4. G. Bit, 
63 1. b. Vide paſt, (H. 1.) 
Dried partes ſinis habuerunt only for life. Cs. Ent. 633. a. 
So, to a ſcire facias for executing a fine by the heir, the de- 
fendant may plcad, that the plaintiff is a baſtard. Js? 
Symb, 63. b. 
That another was heir, cujus flatum ipſe habet, I: 
Symb. 62. a. | | 
Until a fine be executed, non-claim to bar any ſtranger does not 


begin. Pl. Cm. 357. be © 
(E. 16.) The Note, and Foot of the Fine. 


After conuſance, and before the ingroſſing of a fine, the chi- 
Tographer makes a note of the fine, which contains an #b{traGt of 
the original and the concord. 5 C. 39. a. | 

The office of chirographer is appointed by the king's patent. 
Dy. 176. a. Vide Curis, (C. 2.) 

If the writ of covenant with the d, patgſlatem be returned, 
the concord made, the king's ſilver paid, and the note of the fine 


made, the fine is then compleat. Sen. P.. Com. 431. 
i 2 So, 


FINE 


So, by the ff. 5 H. 4. 14. writs of covenant, and other writs 
whercon fines be levied, with the dedimus potefiatem if any be, the 
knowledges, and notes of the ſame, before they be drawn out of 
the common bench by the chirographer, ſhall be inrolled of re- 


cord by the chief clerk, ( viz. the cuftes brevium for the old fee 


of 224, To the intent, that if the notes in the cuſtody of the 
chirographer, or the fines, be imbezilled, recourſe may be to 
the ſaid roll to have execution in the ſame manner as if the fines 
were not imbezilled. Vide poft, (G. 3.) 

And this is called the foot of the fine. 

Which contains the day, year, and before whom levied. 


5 C. 39. a. 
(F) Quid Juris clamat, &c. 


Fa fine be of a reverſion or remainder, if the particular tenant 

refuſes to attorn, a quid juris clamat iſſues, before the ingroſ- 
ſing, out of the record remaining with the cy/fos breviam, II 2 
Symb. 475 Sc. Pl. Com. 431. 6. 

So, if a fine be of a rent, and the terre-tenant refuſes- attorn- 
ment, a quem redditum reddit iſſues. Weft Symb. 5 2. b. 

So, if a fine be of a ſeigniory, manor, Cc. a per que ſervitia. 
IWeſt &zmb. 53. a. 

So, tho' a fine be by one parcener, of her reverſion to the other. 
R. 3 Leo. 6. 

If the conuſee dies pending the quid juris clamat, his heir ſhall 
have a new writ. Cro. Zl. 693. 

But a guid juris clamat does not alter the fine, tho* the defend- 
ant has judgment for him. 

And if he pleads to part that he himſelf has the fee, and at- 
torns for the reſidue; the fine may be ingrofled for the whole. 
R. Co. El. 693. 

By the ff. 23 El. 3. No attornment on a fine ſhail he entred 
on record, except the perſon, mentioned to attorn, appear in 
court in perſon, or by attorney warranted by hand of the judge, 
or juſtices of aſſiſe, on a writ of guid juris clamat, quem redditum 
reddit, or per que ſervitin, as the caſe requires: and if entred, it 
thall be void, without error, Oc. L 

But now, by the ff. 4 & 5 An. 16. all grants and conveyances 
thereafter to be made of any manors or rents by tine or other- 
wiſe, or of the reverſion or remainder of any meſſuages or lands, 
ſhall be good and effectual to all intents, without any attornment 
of the tenants of any ſuch manors, or of the lands out of which 
ſuch rent was iſſuing, or of the particular tenant, upon whoſe 
eltate any ſuch remainder, or reverſion, was dependant. 


(G. 1.) Pꝛoclamations, &c. 


BY the /. 27 Ed. 1. de finibus levatis, note & fines in p:flerum 
levandi publict & folemmiter legantur, & placita interim ceſſant ; 
& hoe fiat fer duos dies in ſepiimana ſecundum diſcretionem juſti> 


ciariarum. 
By 
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Vide ante, 
(E. 10.) 


FINE. 
By the /. 4 H. 7. 24. a fine ſhall be read and proclaimed in 


court the ſame term, and in three terms next enſuing the ingroſ. 
ſing, and in four ſeveral days (but now, by the /. 31 El. 2. on] 
in one day) of the ſaid terms, and the pleas then to ceaſe, 

And by the ff. 1 Mar. 2. Parl. 7. if: the term be adjourned, 2 
fine ſhall be of as good force, notwithſtanding the negle& of 
proclamations by reaſon of ſuch adjournment, as if the term had 
been held from the beginning to the end. 1 Leo. 84. 

So, if part of the term be adjourned. 

If the conuſee dies before proclamations, his heir, if he pleaſes, 
may cauſe proclamations to be made. R. Cre. El. 693, 

A fine without proclamations makes a diſcontinuance, but does 
not bar an eſtate tail. 

So, a fine in antient demeſue. R. Lut. 781, 1 Sal. 340. 
Vide Antient Demeſne, (G. 2. 

So, if a fine be determined or avoided before proclamations 
paſſed, it ſhall be of no effect, but as a fine without proclama- 
tions. R. 2 And. 109. Pl. Com. 437. Vide Eflates, (B. 25. 


(G. 2.) Ingroſſing. 


An immaterial variance in the ingroſſment from the caption, ot 
concord, ſignifies nothing: as, if the words are of the ſame im- 
port. R. Cro. El. 275. 

So a rent need not be mentioned in the ingroſſment, if under 
31. tho it be in the writ and caption. id. 


(G. 3.) Inrolment, and Exemplication. 


By the ff. 23 El. 3. every writ of covenant, and every writ 
whereon a fine ſhall be levied, and it's return, the writ of dedi- 
mus poteſtatem, and it's return, the concord, note, and foot of 
every fine, the proclamations thereon, and king's ſilver, may be 
inrolled, &c. 

The juſtices of C. B. (excluſive of the Ch, J.) ſhall take care 
of che inrolments, have an office for that purpoſe, and take 65, 
8 d. for the inrolment, and 55. for the exemplitication of every 
fine. Sed. 6. 

By the /f. 27 El. g. the like inrolment may be of fines in Male, 
and counties palatine. 


(H) A Fine, how avoided. 
(H. 1.) By Plea. 


A fine may be avoided by plea, guod partes finis nibil habuerunt. 
4 Vide ante, (E. 15.) 

And therefore, if a fine be between A. and B. who were not 
feiſed of the lands contained in the fine at the time of the fine 
levied, a ſtranger to the tine may plead this plea, 2 Inf. 523. 

So the ſon and heir of A. if he was ſciſed at the time of the 


fine, may plead it ; for he is a ſtranger when he does not _ 
e 


FINE. 


the land under his father, tho' he be privy in blood. 2 Li. g 23. 
3 Co. 89. Hob. 333. | 8 

So, in every cate, where the heir does not cluĩm his eſtate from 
him to whom he is heir: for heres dicitur ab hæreditate. 3 Co. 88. 
« 89. a. 
g — if the grandfather levies a fine of the land of B; his ſon, 
being heir alſo to B. may plead it, tho' he derives his pedigree by 
the grandfather, Per 2 J. Jones cont. Cro. Car. 524, 543. 


ls 460. 
So, if tenant in tail accepts a fine, and thereby renders a rent 


to the conuſor; the iſſue in tail may plead in avoidance of the 
fine, quod partes finis nibil habuerunt. 3 Co. 89. b. 

So, if the tenant levies a fine executory ; as, ſur conufance de 
driit tantum. Vide 3 Co. 89. b. 

So, if tenant for years levies a fine, he in reverſion may plead, 
grad partes fins nibil habuerunt, 1 Sal. 241. 

So, if tenant in tail dies, having a daughter, and his wife 
privement enſeint with a ſon, and the daughter levies a fine ; the 
{on born after may plead, partes fints nibil, &c. for he is a ſtran- 
ger. Hob. 333+ 

The form of pleading is not only, quod partes finis nihil habuerunt, 
but ought to alledge, that 4. was ſeiſed at the time of the fine, 
under whom he claims. 2 It. 523. Tut. 1623. Vide poſt, 
I. 2. 
| Or, that he (or A. under whom he claims) was ſeiſed, alſaue 
he quad partes finis aliguid habuerunt. 

Yet tho' ſeiſin in A. be alledged, it is not traverſable; but the 
iſſue ſhall be, whether the parties to the fine were ſeifed. Lil. 
1623. 

Naa therefore, the tenant or defendant ſhall conclude to the 
country, et de hoc penit ſe ſuper patriam. 2 Inſt. 523. Lut. 1623. 

But by the . 27 Ed. 1. de finibus levatis (which reſtored the 
common law) parties and privies to a fine are ouſted of the plea, 
quod partes finis, &c, 2 Inft. 522. 

And therefore, if tenant in tail levies a fine ſur conuſance de droit 
eme ceo, Wc. the iſſue in tail cannot ſay, quod partes finis nibil 
bebuerunt : for he is privy z for he claims as heir, and by defcent. 
R. 3 G. 89. ö. 90. a. R. 1 Leo. 83. 1 And. 170. Sav. 88. 

So, in no caſe, where the iſſue claims as heir to the tenant in 
tee, or the tenant in tail, who levied the fine. 1 Leo. 83. 


So, if a deviſe be, that his executor ſhall fell, who levies a fine 


to B. and it be faid, gud parles ſinis nihil habit; the vendee 
15 aid himſelf by the ſpecial matter: for he is in by the will. 
Le. 31. | | 

So, if the iſſue in tail takes huſband, and they levy a fine in 
the life of the anceſtor, and afterwards the huſband dies, the wife 
takes a ſecond huſband, and dies; the ſecond huſband ſhall not 
lay, partes finis nibil habuerunt, to preſerve his eſtate as tenant by 
the curteſy, tho he was a ftranger to tlie fine: for he claims by her 
ho was a party. 1 Leo, 82. 

Vol. IV, 


193 


1 


N o _ —_—_ * 
rr nee A nn. — 
* Nn —— HE MO "4 "Fay 3 A => 4 Fo 
- . 2 be wx xc 4 4 _ - 2 
— 3 — 2 & - Lo > —_ 5 4 
22 7 4 . - r 
e * 5 


194 


(H. 2.) 
How a fine 
ſhall be 
pleaded. 


(H. 3.) 
What ſhall 
be error. 


(H. 4.) 
Py whom 
error Mall 
be ſucd, 


F 1-N E 


A fine ſhall not be pleaded, that A. levied a ſine, &. be. 
geidem finis fo levavit, Sc. 2 Infl. 5 11. 
Or it may be, et fit quedam jinalis concordia, Sc. 2 Lev, 31. 


R. PI. Cm. 431. b. 
Neither is there any need to alledge, that A. who levied the 


fine, was ſeiſed in fee, or of any other eſtate, Semb. Lut. 1622. 
1 Les 2. 2 5 5 * 

Or, if it be alledged, it is not traverſable. R. Lut. 1621. for 
it is but form. Sv. 85. 

Vet it is the moſt uſual form to alledge it. Lut. 1621. 

And in a fine /r conuſence de droit tantum, it ought to be alledg- 
ed. Lt. 1622. 

So it necd not be alledged, before what juſtices the ſine was 
acknowledged, Pl. Cm. 105. a. 

Or, that a feme covert was examined. Pl. Com. 105. a. 

Or that the party barred by it was of found mind, of full age, 
at large, Cc. Pl. Cm. 376. a. R. 1 Leo. 76. Semb. 85. 

Or, that it was in C. B. for, coram jufticiarits domim regis apud 
WY. is uſual, and well. P/. Cem. 431. b. 

Or, that it was ingrofled. Semb. Aud. cont, 1 Les. 70, 7. 
Sav. 85. 

So, if a ſine was acknowledged in Hilary term, and recorded 
in Euter, it may be plended, guidam fints fe levavit terming S. i 
Hilarii: for it was a ime before the ingrothng. Semb. Pl. Cm. 
431. 6. 1 Sal. 341. 

Or, it may be alledged ſpecially, as the truth was. Pl, Gn. 
431. 5. 1 Leo. 76. 

Or, quidazm fins je levavit term Fil. & paſſea term. P. a of 
recerdat', Bend. pl. 141. 

So it may be pleaded, prout per finem de ow hic remanen”, &. 
without adding, & per proclan''. I Les. 77. Sav. 85. 

So, promt palei per ſiuem de recorde, Wc, may ibe omitted, 1 Lev, 55, 


Sav. 85. 
But it is not proper to plead a fine of ſuch land, inter alia. 


I Les. 2 255 
In proving a fine, it muſt be ſhewn that the conuſor was in 


poſſeſſion, or had received rent. Coup. 622. 
(H. 3.) By Writ of Error. 


So a fine may be avoided by writ of error: as, if it be levied 
in B. R. or other court of record, which has not power to hold 


pica of it. 2 Inf? 518. Ville ante, D. ) 
Or, without an original writ. 2 Inf. 513. Vide ante, (E. I.) 
80 error lics of a fine in B. R. which coram * refidet, R. 


Sal. 2 3 To 


Frror in a fine ought to be ſucd by ſome intitled to it. Vidt 
Pleader, (3 B. 9.) f 
% 


F 1: 
So, by a privy in eſtate, as by him in reverſion, or remainder, 


after an eſtate tail: for the reverſion, or remainder was diſcon- 
tinucd oy the ſine. R. 2 Jon. 182. 

A:d if ſeveral perſons join in a fine; he only, who has a pre- 
judice by the fine, and an intergſt in the land, ſhall have error, 
without the others. R. 2 Fer. 192. 


If error be in a fine, a writ ſhail be directed to the Ch, 7. of 
C. B. to certify the record and proceſs of the fine, another writ 
to the cu/los bre ui to certify the tranſeript of the foot of the fine, 
another writ to the chirographer to certily the record and procels 
of the fine in his cuitody, e Symb. 71. 

And only the tranſcript ſhall be removed, 1 Sal. 337, 341. 

So there ought to be a „ire facias againſt the terre- tenants: for 
tho! it is not by law required of neceſſity, yet it is requiſite by the 


courſe of the court. R. 1 Sal. 339, 598. 
But by the /. 23 El. 3. no fine ſhall be reverſed for falſe or in- 


congruous Latin, razure, wterlining, mif-entry of any warrant of 
attorney or proclamations, miſ-re:urn, or non- return of the iherilt, 
or other want of form, in words, and not in ſubſtance. 


If a ne appears to be erroneous, judgment ſhall be for a 


reverſal. 


So B. R. may award a certiorari to the chirographer for the fine & 


itſelf, which ſhall be cancelled there. 1 Sal. 341. 

So, if a fine be levied by a counterfeit perſon, a vacat may be 
entred on the roll. Cro. El. 531. 

do it may be reverſed for part. R. Cre. El. 469. 
Or, againſt one conuſor, and ſhall ftand in force againſt the 
other: as, if an infant tenant in tail, and he in remai::der of full 
age, join in a fine; it mey be reverſed as to the infant only. 
1 La. 115, 

So, if tenant in tail and others join; it may be rever!- ! 2gain{t 
the tenant in tail only, and as to the land intailed. &. 2 Ju. 182. 

So, if huſband and wife within age levy a fine z upon the ſpecial 
matter, it may be reverſed as to the wife only, Semb. 1 Leo, 115. 

But, generally, it ſhall be reverſed ſor the whole: for when 
huſband and wife join in a fine, primd facie it ſhall be intended 
te inheritance of the wife. X. 1 Les. 115, 


By Claim, 


*Where there is a fine and non-claim, the court will not 
enter into any diſcuſſion of title, till that be accounted for. 2 Bl, 
Rep. 1259.* 

*.\ dill in chancery is not a claim to avoid a fine. 2 Bl. Rep. 993.* 

When a fine may be avoided by claim, /:de Claim, (B. 1, &c.) 


O 2 
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(H. 5.) 
How it ſhall 
be purſued, 


(H. 6.) 
What ie not 
error in 4 
fine, 


(H. .) 
Tucigrie t 
f reve. ſal, 
Cs 


F I N E. 


(1) Who are barred by a Fine. 


(I. 1.) Parties and Privies. 


fine is a final bar to all parties and privies to the fine, 2 If, 
16. 

And therefore, if a man levies 2 fine; the conuſor, and all 
who claim the eſtate as heir to him, are barred for ever. R 
2 Co. 55. 

Tho' the conuſor was tenant in tail, the iſſue in tail ſhall be 
barred. 19 H. 8. 7. a. R. Dy. 3. 4. K. Sav. 88. Vide Eftater, 

B. 26.) : 
[If . are limited to A. for life without waſte, then if B, 
his wife ſurvive and have iſſue living, B. to have a rent- charge of 
20 J. and after the death of both, is ſame rent=charge to the heirs 
of the body of them; and afterwards A. and B. levy a fine of the 
lande; the rent-charge is well barred, B. being tenant in tail, 
Mpilfiald v. Fauſi, H. 1749. t Vezey 387.] 

So a privy, as an heir by the cuſtom, ſhall be barred: as, an 
heir of lands of the nature of gavelkind, or borough-engli/ſh. 2 Ii. 

16. 

: So, a privy z tho” the eſtate was in contingency, and not veſted 
at the time of the fine. R. Pol. 66. 

Or not commenced, if he afterwards ſurvives the age at which 
his eſtate commences. R. 3 Les. 227. 

So, a privy in eſtate by ſucceſſion : as, if an abbot, biſhop, &. 
levy a fine, his ſucceſſor ſhall be barred. 2 Iiſt. 516, Cont, Pl, 
Com. 375. Acc. 1 Leo. 84. Vide paſt, (K. 4.) 

So, if the conuſor grants a term for years to A. in truſt for 
himſelf, it thall be a bar of the truſt. 1 Ch. R. po. 

So a fine ſur grant & render for years, by a tenant in tail, ſhall 
be a bar to the iſtue in tail. Sav. 106. | 

So, if A. enters into land, deviſed to the corporation of Londin 
for a charity, and levies a fine, and five years paſs; the corpora- 
tion ſhall be barred, tho' it had no notice of the deviſe. R. 
Fen. 452. 

But a man fhall not be barred as privy, who does not claim the 
eſtate as heir to the conuſor, tho' he was his heir in blood: and 


therefore, if the uncle difſerſes the father, and both die after 2 


fine levied by the uncle; the ſon ſhall not be barred, tho' he was 
heir to the uncle: for he claims as heir to the father, and not 25 
heir to the uncle. 

So he ſhall not be barred as privy, who is only privy in eſtate: 
as, a fine, by one joint-tenant, of the whole, does not bar his 
companion as privy. 2 ff. 516. : 

So a fine by a donee, or leſiee, does not bar the donor, or 
le ſſor. Ibid. | ; 

So a fine by tenant for life does not bar his heir, who has the 
YEMaizider in tail. Suv. 128. 


F 1-0 


(I. 2.) Strangers. 


So a fine bars not only parties and privies, and their heirs, but 
all other o-ople in ihe world, of full age, Sc. who do not make 
claim, fc. ft. 18 Ed. 1. by, modo 5 fines, St. 27 Ed. 1. 
De /; Snibus levatiss Pl, Come 357. | 

Avi therefore, not on! iy eſtates of inheritance, and freehold, 
are barred by a fine, but alſo leaſes for vears. 2 Inf. 517. K. 

Co. 124. 

The eft ate of tenant by ſtatute-merchant, or ſtatute- ſtaple. 
2 Inſt. 17. K. 5 Co. 124. Sho. 40. Skiite 202. 

And of tenant „ eler:ts ; 1 Aed. 217. 

If the {{-tute be extended, or au inquiktion found, before entry. 
I 47 . 217. 

So, all intereſts which are veſted, and in ef : as, a Sy Et: 

or cuſtomary intereſt, R. 9 Co. 105. Vide 2 pypold, (N.) 
te intereſt of an executor, who has land for payment cf debts, 
5 Co. 124. 

If ceflry que tri} of a term purchaſes the inheritance, and levies 
a fine, the leflees {hall be mo d. N. Grove Crr, 110. R. 1 Sid. 
458. 1 Vent. 56, 81. Vent. 319. I Lev. 270. Carth. 102. 

So, the intereit of a debe for years before entry. R. 5 (. 124. 
2 Co. 90. 

So, it a leaſe be to commence iu Puturs, and a fine paſſes, and 
then the leaſe commences before the five years paſs after tlic fine 3 
it hall be barred, if it * = claimed. Per 2 J. 2 Cro. 60. 

So, the eſtate of a deviſe, if a fine be levied by the heir, before 
entry. R. Cro. Car. 201. 

So a title to dower i; barred by a fine of the l uſband, tho? it 
is not conſummate till the death of the huſband after the ſine. 
Semb, Dy. 224. Dub. Pl. Com. 373. 4. Acc. 2 Co. 93. a. 10 C. 
49. b. 99, a. XR. Mo. 53. 

So, a title to be tenant by the curteſy, by a fine with his wie, 
Aim. 5 Mad. 67. 

90, a title of entry for a condition broken, F. Cro. Car, 57 

So, a title of a lefie who never was in poſlethon, but hh 
as 2 fog for the wife of the conuſor of the dine, X. 1 Ch. 
R. 64. 

99, if a conveyance he obtained from A. by indirect means; 
a fine and non- claim afterwards thalt be a bar to relief in equity. 
R. Jen. 416. 

So a title to a writ of error {hall be barred by a fine, and non- 
claim for five years. 2 1. 518. R. Ao. 366, 

And a title to a writ of deceit, by the lord in antierit demiſue. 
2 Inſi. 518. 

But this is underſtood of a ſubſ quent fine z and not of the ſame 
fine intended to be agen by the writ of error, or deceit. X. 


Kin. 13. Ray. 462. 2 Jon. 18 1. Pl. Cm. 370. b. 1 And. 172. 
So 
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(I. 2.) 
For what 
indereſt. 
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(1. 3.) 
For what, 
not. 


F I N x. 


So a truſt ſhall be barred by a fine : as, if a deviſe be of land 
charged with portions, &c, and the deviſee levies a fine to A, &. 
the portions incurred after the fine are barred. R. 2 Ca. Ch, 245, 
R. 1 Ca. Ch. 298, 278. If it be without notice. 2 Ca. Ch. 125. 
Eq. Ar. 257. 

So, an equity of redemption. Per Hale, Hard. 512. 2 Ver, 
190. Cent. Lg. r. 257. 

So, a bill of review. 2 Ver. 190. 

[ Non-claim on a void fine is of no effect. E. Pomfret v. Li. 
Winifir, T. 1752. 2 ezey 472+] 

But an intereſt not veſted ſhall not be barred by a fine : as, if 3 
leaſe be made tocomimence in fituro, a fine and five years non-claim, 
before the term comme:1ces, is not 2 bar. R. 5 Co. 124. 2 Cru, 
61. Ny 23. Per Hale, Hard. 413. 

So, if a ſtatute be acxnowledged, a fine by the conuſor of his 
land, and hive years non- claun, docs not bar, if the ſtatute was not 
extended. 1 Ie. 217. 

Or, judgment bc ſuttered, Ca. Ch. 268, 

Or, a decree in chancery be againit him, who levied the fine, 
Bid. 

So nothing ſhall be barred by a fine and non- claim, which is 
not deveſted, and put to a right. K. 9 Co. 106. a 3 Mad. 196, 
Ray. 149. 

And therefore, if a leſſee for years levies a fine, and five years 
paſs, the leſſor ſhall not be barred : for his eſtate was not deveſt- 
ed, but partes f;:is nibil pabuerunts Herd. 401. 

If a leaſe for life be to A. remainder to B. for years, remainder 
to B. in fee; if B. levies a ſine, the eſtate for life of A. ſhall not 
be barred : for it was antecedent, and not deveſted. Hard. 402. 

So, if a man has a rent, or common, iſſuing out of land, a 
fine and non-claim of the land does not bar the rent, common, 
e. for it was not deveited. Vide Pl. m. 435. 

[If lands are limited to the uſe of A. for lite, without waſte, 
and if B. his wife ſurvive him, and have iſſue then living, then 
ſhe to have a rent-charge of 20 J. and from the death of both tlie 
heirs of the body of them to have one annuity of 20 J. theſe are 
two diitinct rents, (Semb.); and therefore, a fine by A. and B. 
is no bar to the rents co the heirs of the body, which is in the 
nature of a ſpringing uſe of the reat, not ariſen, but a mere 
poſſibility, which cannot be barred. WWhitfeetd v. Faufſety, H. 1749. 
1 V:z'y 387. | 

So a line by a vendee of tenant in tail of the gift of the king, 
the reverſion being in the king, and non-claim for ſive years, does 
not bar the iſſue in tail. Semb, 1 Sid. 165, Vide Eftates, (B. 31.) 

So, it there be a deviſe for years for payment of debts and le- 
gacies, remainder to B. in tail, who enters and pays ſeveral, and 
aiterwards levics a fine; this does not bar the term. Dub. 3 Mad. 
198. Sho. 73. | 

[If truſtees, in whom the legal eſtate is, on ſeveral truſts, par- 


ticularly to raiſe money, ſuffer one in remainder to continue in 
? | poſſeſſion 


FIT 


T-Mon of the eſtate; is only tenant at will to them, and a 
fine levied by hu 2. Earl Pomfret v. Lord HH ncfir, T. 
% 1 Peavy 47%] [58 

[if a ſhare in the ne tu river is ſettled on 4. for life, with re- 
mainders over 3 and on his death, his heir having the ſeitiement 
conceals it, and claims a right to it, as if no ſettlement made, and 
levies a fine of it, and then rec2ives the dividends; this is not a 
ſeiün to warrant the fine, and it has no operation to alter the rizht 
of the parties. Lord Townſend v. Windham Afb, P. 1 74 5. 
22 99 

So, if a fine be levied by leſſee for liſe, or years, and he con- 
tinues che payment of th. eat, . it does not bar: for it would 
be fraudu'-nt. R. 3 Co. 77, Fermor. 

If a mort ragor levies a fine, and he continues in poſſeſhon, and 
fire years pals; the mortgagee ihall not be barred: tor the ine 
was fraudulent as to him. Per Ch. J. 1 Vent, 82. Per Hale, 
Hard. 402. 

If cu que truf? of a term purchaſes the inheritance, and levies 
a fine, and the intent appears, that the term {hall be preſerved to 
rotect the purchaſer z the term is not barred. 1 Vent. 82. 
1 Sid, 460, Per Vent. 2 Vent. 329, Hard. 401. 

If A. conveys to B. and covenants to make urther aſſurance, 
and afterwards B. lxaſes for years to A. who makes ailirance by 
fins; if the intent appears, that the term ſhall be preſerve, it is 
not deſtroyed by the fine. Hard. 402. 

If a trultec, or mortgagee levies a ane, the truſt, or equity of 
redemption, ſhall not be barred. Per Hale, Hard, 512. 

So 2truſt, or equity, created by a fine and the uſes declared 
upon it, malt never be barred by the ſame fine and non-clatun. BR, 
Ca. CV. 278. 

So a fine and non-claim ſhall not be a bar of an equity, which 
lacs not directly charge the land in the fine, but only the perſon 


(yy 6  % 


in reſpect of the land. R. Ct. Ch. 278. 
(k) QAho are not barrcy. 
(K. 1.) If they claim witlin five Years, 


Y the . 18 Ed. 1. de modo levand; fines, all were barred by a 
fine, ii they did not put their claim within a year aud a day; 
and this was the common law. 2 17. 518. 

But by the . 34 Hd. 3. 16. non- claim upon a fine Fas not a 
bar, 

Yet by the /. 4 H. 7. 24. a fine, Cc. ſhall conclude all, as 
well privies as ſtrangers, Sc. ſaving to every perſon and pertons 
and then heirs, other than the parties, ugu right, claun, and 
intereſt, as they have to or in the ſaid lan. ls, Se. ar the time of the 
fine ingroſſed; ſo as they purſue the ſame by action or entry within 
ive years after the proclamations made. 

And therefore, every ſtranger to a fine, who has a preſent right 
to the land at the time of the ſine levied, {hall not be barre.., if he 

O 4 : purſues 
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IV. 


purſues his claim, by action or entry, within five years after the 
proclamations made upon the fine. 

But a man, ho has a preſent right, ought to claim within fire 

ears, otherwiſe he ſhall be barred ; as, if a leſſee for years be 
ouſted, and his leſſor diſſeiſed, and the diſſeiſor levies a fine ; the 
le ſor ought to claim within five years: for he had a preſent right, 
R. 9 G. 105. ö, Podger. Vide psfl. (K. 2.) 

So, if a copyholder for liſa, or years, be ouſted, and the lord 
diſſeiſed, and the diſſeiſor ievies a ſine; the lord ought to avoid 
it within five years: for he has a preſent right. 9 Cz. 105. 6, 

If tenant in tail be diſſeiſed, and the diſfeiſor levies a ſine, and 
five years paſs ; the iſſue in tail ſhall not have five years after the 
death of ienant in tail: for his father had a preſent right to the en- 
tail. Pl, Com. 374. a. 


(K. 2.) Or within five Years after a new Right accrued, 


So, by the /. 4 H. 7. 24. a fine ſhall conclude, Oc. ſaving 
to all perions ſuch action, right, &c. as firſt thall grow, remain, 
or come to them after the ſaid fine levied and proclamations made, 
by force of any entail, or other matter had before the ſaid fine; 
ſo as they purſue their action, right, Cc. within five years next 
after ſuch action, right, c. accrued. 

And therefore, none who has a right accrued after the fine, for 
a cauſe done before the fine, ſhall be barred, if he claims within 
tive years after the new right accrued, 

As, if tenant in tail levies a fine, and dies without iſſue; he 
in reverſion, or remainder ſhall not be barred, if he claims within 
five years after the death without iſſue. 

If tenant in tail, by bargain and ſale, leaſe and releaſe, &. 
conveys to B. who levies a fine; the itiue mall have five years 
after the death-of tenant in tail. R. C. Zi. 896. Ney 46. 

If tenant in tail diſcontinues, and the diſcontinuee levies a fine; 
the iJue in tail {hall have five years after the death of tenant in 
tail. Dy. 3. 6. Pl. Com. 374. 4. 3 Co. 87. b. 

If a mortgagee be diſſciſed, and a fine levied, and five years 
paſs, and afterwards the mortgagor pays the money at the day; 
he ihull have five years after the money paid. PI. Com. 373. 4. 

I? a huiband be difſeifed, and a fine levied; the wife ſhall 
have five vears aſter the death of her huſband, for her dower, 
Pl. Com. 373. a. | 1 

If tenant for life, remainder to A. in fee, be diſſeiſed, and a 
fine levied ; he in remainder ſhall have five years after his re- 
mainder commenced. PI. Com. 373. be 

If a perſon o-comper enfeofts A. who levies a ſine; the heir 
ſhall have five years after the death of the feoffor, Pl. Cm. 
374. 6. 5 
If a fon purchaſes, and dies, and his ſiſter enters, and is 


_ ditieifed, andi a fine levied; a brother born afterwards ſhall have 


five years after his birth. PI. Come 374. be 


if 


F IN E. 


If an officer for life ! vies a fine of lands appertaining to his 
office; his ſucceſſor ina! have five years aſter his death. Pl. 
Cm. 538. b. b : 

So, if a man has a preſcnt right at the time of a fine, and af- 
terwards a new right accrues z he {hall have tive years after the 
new rizht accrued : as, if tenant for life levies a ſine, and atter- 
wards dies; tho' the leſſor had a right at the time vi the five, for 
the forfeiture, yet he ſhall have five gers after the deat!i of rhe 
leſſee. Per Dyer. Mo. 51. R. Cro. El. 220, 254. Cant. Pl. 
Com, 373. b. Agreed Cro, Car. 157. Dy. 3. b. in marg. R. 
act. 1 Lev. 212. 

So, if a !efſee for years makes a feoffment, and the feoffece levies 
a fine; the leſſor ſhall have five years after the expiration of the 
term. K. 1 Vent. 241. Ray. 219. 2 Lev. 52 Cunt. Pl. um. 
374. 4. Vide ante, (K. 1.) 

So, if a leflee of a iuture term dies, and the prior term expires, 
then the leſſur enters, and levics a fine, and five years pats, and 
then B. takes adminittration to the leflee ; he ſhall have five years 
afterwards : for no one had title till adminiſtration. K. 2 Cro. 60. 

If A. tenant pur auter vie, remainder to B. for lite, remainder 
to A. in fee, be diſſciſcd, and the diſſeiſor levies a fine, and five 
years paſs, then B. dies; A. ſhall have other five ycars for the 
remainder in fee. Per 4 J. 2 cont. Pl. Com. 367. b. 372. 6. 

If a huſband difcontinucs land 6! his wife, upon a condition, 
which is broken, and then five years paſs aicer 2 ſine; the ue, 
barred of entry for the condition broken, ſnall have other five 
years after the death of his mother, for the diſcoutinuance, PI. 
Cm. 367. b. | 

If a diſſeifor takes to wiſe the difleifee and is diſſciſed, and a 
fine levied , their iſſue after five years after the fine, tall have 
other five years after the death of his father, as hcir to the 
diſſeiſſce. Pl. Com. 367. b. 

Tf a ſtatute be acknowledged to 4. and afterwards another to 
B. and afterwards a fi1: levied ; if the ſtatute o A. be ſatisfied, 
B. ſhall have other five years. R. Shin. 263, 4. ide infra. 

But a man ſha! be barred, if he docs not puriuc his claim 
within five years after his right accrucd. 

And if he, to whom the right firſt accrues, does not purſue his 
right within five years; his heirs ſhall be barred. 

So, if he to whom the riglit firit accrued, had only in tail, and 
dich not purſue within five years; the iſſue ſhall. be barred. N. 
Dy. 3. 3. Pl. Om. 374. Acc. Cre El. 895%. 3 Co 87. b. 

50, if he who has a right dies within five years, his heir within 
age, beyond ſen, Ye. ſhail be barred, if he does not purſue 
within the firit five years: for, where the time attaches in the 
anceſtor, the heir, tho? an infant, Sc. ſhall never have longer 
time, R. Pl. Cam. 375. 

So, if A. macs a leaſe ſor years, remainder after his death, 
to B. for years, and afterwards levies a fine; admitting this to 
be a good contingent remainder, not deveſted by the _ yet if 

; . does 
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B. does not claim within five years after the death of A. be ſhalt 
be barred. R. Ray. 151. | 

So a man ſhall be barred, if he does not purſue his right with. 
in five ycars after the accruing, tho' he had noc then a right to 
the poſſcttion : as if tenant in tail makes a leaie purſuant to the /. 
32 H. 8. and then levies a fins, and dies wichout iſſue, and 
afterwards the leaſe expires ; the revctſioner ought to enter with. 
in five years after the death wichout ine, and ſhall not have fire 
years after the term expired; for he had not then a new right, 
R. Gro. Car. 156. | 

If the conuie? of a ſtatute purchaſes the inheritance and levies 
a fine, and then fatisfaction is acknowledged upon the ſtatute, 1 

conuſee of another ſtatute ſhall not have five years after ſatis: 
tion acknowledged; for he had not then any new right, &. 
2 Ven. 334. Vde Shin. 263, 4 Vie fupra. 

So, if the impediment he removed oniy for 2 or a 
week, and att:rwards a ne defect, or impedi: ++, happens; 
the fine ſhall be a bar, if there be not a claim aun five years 
after the firſt removal oi the irapediments, / / 

So, exceptions out of the ff, 4 H. ili! tot be taken by 
equity. P.. Com. 375. a. 


2 * 7225 
Col Ihe 373% 2. 


(L. 3.) iſ they be an Infant, Feme Covert, &c. 

By the common law, and by the f. 18 Ed. 1. De mods levandi 
Ines, infants, ſemes covert not examined upon the fins, perions 
of unſound memory, or in priſon at the time of the fine, were not 
barred. Pl. Cn. 359. b. 

Nor perſons out of the realm. 

So, by the ff. 4 H. 7. 24. a fine ſhall conclude, c. all except 
femes covert not parties, perions within age, in priſon, out of tie 
realm, or not of whois mind at the time of thc fine levied, 40 as 
they, or their heirs, take their action or entry in five years next 
after they be uncovert, come of age, out oi priſon, into this land, 
or of whole mind. 

And if the perſon was covert and not party, within age, in 
priſon, out of the realm, or not of whoie miad, when the right 

firſt grew or came, Cc. they ſhall have five years after they be- 
come ducovert, Sc. 

And if a perſon has ſeveral impediments ; he ſhall have fire 
years after the laſt impediment removed. I Leo. 215, Pl. Can. 
375. 4. 

50, if a perſon becomes covert or under any other impediment, 
before the laſt proclamation; they ſhall have five years after the 
impediment removed, tho' they were not under it at the time of 
the fine levied, Pl. Com. 375. a. | 
Jo an infant ſhall have nve years after full age, tho? the fine 
was levied when he was en ventre fa mere. II. Com. 366. a. 
So, if the anceſtor was within age, beyond ſea, Sc. and died 
before full age, or return, his heir ſha!l have five years after his 
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Go, if an heir, at the death of his anceſtor bevond ſea, kg. be 
within age, Sc. he ſhall have five years alter his full ages 

Leo. 212. 

So, if a huſband levies a fine, and is outlawed for treaſon, and 
dies. and »ferwards the outlawry is reverſed; the wiſe ſhall have 
dowe: five years after the outiawry reverſed, tho' ten years be 
paſſed after tie death of the huſband. R. Mz. 639. 


(K. 4.) If the Caſe be out of the Statute. 


Tf an infant dies during his infancy, his heir ſhall have time to 
avoid the fine for ever : for he was excepted out of the ft. 4 H. 7. 
and was not within the clauſe, which binds to claim within five 
ye-rs after he comes to full age; for he never was at full age. X. 
4 C. 125. 3. 2 It. 519. Seinb. cant. C. Car. 200. 

So, if a feme co at the time of a fine, a man non ſane, in 
priſon, or out of the calm, dies during the coverture, infanity, 
impriſonment, or abſence out of the realm; the heir is not with- 
in the act, but may avoid the fine at any time. 4 Cs. 125. b. 
2 Ii. 519.—Cont. 1 Les, 212, for he ſhall have but five years 
after the impediment removed. 1 Leo. 215. 

So the ſucceſſor of a biſhop, dean, parſon, r. ſhall not be 
bound by non-claim within five years: for a biſhop, dean, pasſon, 
or other eccleſiaſtical ſole corporation, is not within the purview 
of the at. Pl. Com. 375. 6. Vide ante, (I. 1.) 

So, if an infant avoids a fine wituin age, and a diſſeiſor after- 
wards enters, and enjoys for ten ycars ; it thall not be a bar; 
for when he had avoided the fine, it thall be void for ever. PL. 
Em. 356. a. 

And it may be avoided by an infant within age, as well as at 
full age. 1 Leo. 212. 
How a claim ſhall be made to avoid a fine, and by whom, 


id: Claim, (B. 1, &c.) 


(L) Dow a Ffne operates. 


* 4 Fine, and deed to lead the uſes are to be confidered 25 one 
* * conveyance. Doug. 45. 2 Will, 220. And therefore 
the ſine operates according to the declaration of uſes. 

[Lunt a fine fir compunce come cen, Ic. without conlideration or 
uſes declared, whether the conuſor is in poile, ien, or the fine is 
6! a rererſion, enures to the old uſes, and the conuſor ſhall be x 
of tie od uſe; and tho” it paſſes nothing, yet aiter five years, 
and non-claim, it operates as a bar. Armjirog v. Welfey, H. 
28 C. 2. 2 Iil/. 19. ] 

*Yct, where no uſes are declared, parol evidence may rebut 
the reſulting uſe to the conuſor in four of the conuſee, without 
any written declaration of uſes in his favour; for the ſtatute of 
frauds, extends, in the caſe of fines, to third perſons only, and 


not to the conufors and conuſees of the fine. Dawg. 25, 26.“ 
A tine 
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A fine may enure to a confirmation of a former eſtate, which 
was defeazable before: as, if tenant in tail by bargain and ale 
leaſe and releaſe, &c. conveys to B. in fee, ard afterwards levie 
a fine to B. and his heirs; this gives him a baſe fee determina. 
ble upon his death without ifue. Vide 1 Sand. 251, 

So, if he levics a fine to tne heir of the bargainee, 1 Sand. 261. 

So, if tenant in tail nies a leaſe, c. and atterwards levies 
a fine to the leſiee, or a ftranger;z this enures to a confirmation 
of the leaſe. Vide Hſlates, (B. 25.) 

[if a marriage-ſettlement by leaſe and releaſe has a covenant 
to levy a fine, which is done atterwards in the ſame term, and 
{7 after the marriage, the cpcration of the decds and of the fine 
{hall not be divided, and coniidered diſtinctly; the deeds were 
incompleat, and ouly executory till the nne is levied they ope- 
rate as declarations of the uſcs which ariſe ont of the fine which 
paſſes the eſtate, and all ſhall be taken together as one and the 
ſame afturance. Lev. Whitehead, H. 32 G. 2. 2 B. M. 70 i] 

So, if a huſband, ſeiſed in right of his wife, makes a caſe not 
. warranted by the /. 32 H. 8. and aiterwards the huſband and 
i wife levy a iind to B. the leaſe ihall be confirmed, and the legte 
ſhall hold during the term. Per Gowdy, Wray cont. 4 Les. 13, 

But ſuch ſubſequent fine has not r-!etion to. aihrm the fir 
eſtate ab initio, And therefore, if tenant in tail bargains and ſells 
lands to B. and his heirs, B. dies, and aſterwards he levies a 
fine to his heir; this has not relation to make a deviſe of Þ. to 
be good. R. 1 Saud. 261, 

So a fine may-caure by way of cxtinguiſhment: and therefore, 
if tenant in tail makes a leai-, or other eſtate, to A. and after. 
wards levies a fine to B. the læaſe or other cſtate i!1all be indeſea- 
zable; for his right during ſuch former eſt te ws extinct by the 
fine. R. Jon. 00. 2 C. 689. Vide Eſtates, (B. 25 

[If lands are deviſed to A. and B. and ihe ſurvivor, and his 
heirs, in truit to fell, A. and B. by fine may pals a good title to 
a purchaſer by way of appel; per Talbot, C. who cited Ia 
v. Laver, Polexfen 54. that a tine paſſes an eſtate not veſt-d by 
way of eſtoppel, and conveys the intercſt of 1:1ch eſtate accruing 
by contingency happening afterwards. Vic v. Edwards, T. 17335. 
3 Pf. V. 372.) 

So, if the iſſue in tail levies a fine, and before, or afterwards, 
the tenant in tail makes an eſtate by leaſe, or otherwife. K. 
Jon. 60, | 

So, if tenant in tail covenants to ſtand ſciſed to the uſe of him- 
ſelf for years, and atterwards to his ſon for life, remainder over, 
and then levies a fine to a ſtranger, Dub. 2 Lev. 84. 

So, if a difleiſee levies a fine without declaring any uſe, it 
enures to the benefit of the diſlcifor, R. 2 Co. 56. a» Adm. 
1:1 cv. 128. 

But if tenant for life be diſſeiſed, and afterwards he in rever- 
fon levics a fine to B. this ſhall not enure to the benefit of the 
diſſciſor, but to the conuſor. Semb. cont. 2 Co, 56. a Acc. fer 
2 FJ. Cro. Car. 484. 13 

So, if a diſſciſce levies a fine to B. and declares the uſe to him; 
it does not enure to the diſſciſor. Per Bridgm, 1 Lev. 128. 
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*(M.) When a Fine ſhall be amended,* 


Where a fine is taken ſrom a dying woman of lands of her 
*mhoritancey and the deed to lead the uſes is colourable, the court 
will not, after her death, permit the fine to be amended in the 
return day of the writ of covenant z whatever they might do in a 
fair caſe. 2 Bl. Rep. 1013.“ 
While the parties are alive, the court will not grant leave for 
the amendment of a fine, in the chriſtian name of the plaintiff, 
ſor that amounts to making a new fine. 2 Bl. Rep. $16.* 
*Ncither, while the parties are alive, will they permit the fine 
to be amended in the term. 2 Bl. Rep. 788. 3 Will. 249, 250.* 
Where the deed to lead tlie uſes is general, and it appears 
only by affidavit that the intent was to levy the fine of a greater 
number of acres, than it mentions, the court will not permit an 
amendment, to increaſe the number of acres. 2 BY, Rep, 102, 3.* 


' Vide more concerning Fine in Amendment, (N.) — Baron and 
Feme, (G. 1.)—Chancery, (3 N. 1, 2.)—Enfant, (B. 2.)— 
Pleader, (2 V. 14.) 


FINES AND AMERCIAMENTsS. 


Vide Chancery, (3 K.)—Chimin, (C. 13.)—Cpyho/d, (H. 1, Kc. 
NM. 4.) - Leet, (H.—N. 1, &c,—O. 1, &c.)—Parliament, 
(H. 8.) Prærogative, (D. 51, &c.)—Sewers, (E. 7.) 


FIRST. FRUITS. 
Jia Tenths, 


FIS HIN G. 
Vide Fuſtices of Peace, (B. 44.) 


FLEET. 
Vide Chancery, (B. 8.) —Inpriſaument, (D.) 


FLOTS AN. 
Vide Wreck, (A.) 


FOLDAGE. 
Vide Aion upon the Caſe fir a Diſturbance, (A. 4.) 


FOLEMOTE, 
Vide Curtis, (O. 7.) 


FOR BEAR AN CE. 
ie {dion upon the Caſe upen Afumpſit, (B. 1.) 
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FORCEABLE ENTRY. 


(A) Foꝛcible Entry. 
(A. 1.) How reſtrained, > 
B' the /t. 5 R. 2. 8. none ſhall enter into lands, &c. but when 


the entry is I gal; and then in peaceable manner, and not 
with ſtrong hand, or muititude, 

By the / 15 K 2. 2. on complaint of forcible entry into lands, 

netices, or otiices of holy church, the juſtices of peace with 


the py of the county {hall go to the place, &c. and if they, or he, 


find any hold forcibly, {hall commit them to the next gaol, till, 
convict by record of ſuch juſtices, they make fine and ranſom, 
And all of the county, and the ſheriff, ſhall aſſiſt, &c, on pain 
of fine and ranſom. 
By the . 8 H. 6. g. on complaint of forcible entry, or de- 
tainer, the juſtices of the county, or mayor or juſtice in a cor- 


- poration, at the coſts of the party, ſhall cauſe theſe ſtatutes to be 


executed. . 

And whether the perſons be preſent, or gone, ſhall inquire, 
Sc. of ſuch forcible entry, or detainer. 

So, by the %. 21 Fac. 1. 15. the juſtices ſhall give the ſame 
remedy for forcible entry, or detainer, on a term for years, co- 
pyhold, land held by elegit, ſtature-merchant, or ſtaple, or guar- 
dian in chivalry, as on freche! 

And theſe ſtatutes extend, where the entry, or detainer, is 
with force. F. N. B. 248. C. 

So, if the entry, and alſo the detainer, be forcible; the? the 
ſtatute ſpeaks in the disjunctwe. F. N. B. 248. D. 19 U. 6. 
32. & R. Mar. 6. 


(A. 2.) What ſhall be. 


Forcible entry is, when a man enters into lands or tenements 
manu forti : as, it he brings unuſual weapons. G. L. 257. b. 
H. P. C. 138. 

Or threatens violence. Bid. 

Or breaks the door of the houſe, being lockt. H. 138. 

Or ejects the poſſeſſor with violence. Bid. 

So, if he enters into a church with force. R. 1 Sid. 101. 
1 Lev. 90. 

And one alone may make a forcible entry. H. 138. 

Tho! it be an infant, or ſeme covert. Vide Cromp. 69. a. b. 

So, if one alone uſes force, all in company are guilty. G. 
J. 257. b. 

If he breaks the door, and enters, tho? no body be within the 
houſe. X. 2 Rs. 2. 

So it ſhall be a forcible entry, if it be attempted with force, 
tho obtained by intreaty. : i 

2 
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1{ he enters by force, tho' he does not eject the owner, nor 
ga1izue in poſſeſſion. Ts. | 


0 8 f 
f be enters by force to make a diſtreſs for rent due. Vid 
Crompe „ 6. 
Ort as -r1fs, corn, &c. Vide Dalt. c. 125. Cromp. 68. 
Ife acco pauied, or weaponed, in ſuch a manner that 


yeop!s may Ural tocce, tho? he does not uſe force. 
So ic (hall be a forcible entry, if he enters with a multitude. 
H. P. C. 138. 

the number of 10 makes a multitude: but what ſhall be ſo, 
lies in the diſcretion of the juſtices, Co. L. 257. a. 

If a maiter enters with an unuſual number of ſervants. Ca. 
L. 257. be 


(A. 3.) What not. 


But it ſhall not be a forcible entry, if there be not an actual 
entry. 

So, if he does not enter forcibly; as, if he opens the door 
with a key. 2 Mol. 2. | 

Or enters by an oper: window. 2 Rl. 2. 

Or, if the entry be without ſemblance of force; as, if a man 
comes in a peaccable manner, and intices the owner out of 
poſſeſſion. 

Tho he a:terwards opens the door, being only latched, and 
enters. H. P. C. 138. 

Ur, afterwards excludes the owner, by ſhutting the door, 
without other force, 

0, if he takes the owner, and impriſons him, and then ſends 
lis acrvant peaceably to make entry; this is falſe impriſonment, 
but not forcible entry. 

Or, if alter entry, he cuts corn, graſs, Cc. 

O:, if the entry be forcible, but not with intent to do wrong 
there; as, if a man goes croſs the land with force, or a great 
company, to church, or market. 

So, it a man enters an houſe to apprehend a felon, Ec. 

Or, an officer with force enters to do execution, 

Or, by warrant of law. 


(B) Fo2cible Detainer. 
(B. 1.) What ſhall be. 


ORCIBLE detainer is, when a man, who enters peace- 
ably, afterwards detains his poſſeſſion by force: as, if he 
threatens a corporal damage to him who attempts to enter. F. 
P. (C. 139. 
It he reyels him with violence. 
Or continues che door ſhut, when the juſtices demand entrance. 
E. P. C. 139. 
if he brings more arms than his family uſually has. Lid. 
Or 
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FORCEABLE ENTRY. 
Or more perſons than his uſual family. H. 139. 


Or tl.e juſt:ces find unuſual arms or company there. 

If he lodges arms or men at a neighbouring place. H. P. 
C. 139. 

If = the end of his term, he keeps drums, guns, halberts, to 
oppoſe the entry of the leſſor; tho no one attempts an entry, 
R. 2 Cre. 199. 

So, it ſhall be a forcible detainer, if a leſſee at will detains with 
force, after the will is determined. Fide Cromp. 70. b. 

Or a mortgagor, after the mortgage is foricited. Vide Dall. 
c. 126. 

Or a feoffee of a diſſeiſor, after entry or claim by the diſſeiſee. 
Vide Cromp. 69. b. 

So, if a leflee, with force, reſiſts a diſtreſs for rent, Pi, 
Cromp. 69. b. 70. | 

Or foreſtalls, or reſcues the diſtreſs. Vide Gump. 69, b. 


(B. 2.) What not. 


But it is not a forcible detainer, if a leſſee at will, after the 
determination of the will, denies poſſeſſion to the leſſor, when he 
demands it. Vide Cromp. 70. b. 

Or ſhuts the door againſt the leſſor when he would enter, 
Vide Cromp. 70. 65. 

So it is not a forcible detaincr, if he keeps out a commoner, 
by force, upon his own land. Co. Car. 486. | 

So, by the /. 8 H. 6. . any in poſſeſſion three years, by him- 
ſelf, or any under whom he claims, may detain with force, 

And by the ff. 31 El. 11. no reſtitution ſhall be given on an 
indictment of forcible entry, or detainer, where the party hath 
been three years in qui-t poſſeſſion gefore the indictment found, 
and his eſtate not determined. 

But if A. was in quiet poſſeſſion three years, and then diſſeiſed 
by force, and reſtored ; he cannot afterwards detain with force 
within three years after his reſtitution : for his poſſeſſion was in- 
terrupted. R. Dy. 141, 2. 


(C) Remedy, by 2Tton. 


AN action lies upon g. 15 R. 2. 2. againſt him who makes : 
forcible entry. 


So, upon /?. 8 H. 6. 9. againſt him who makes a forcible en. 


try, or detainer, 


Vide Pleader, (2 S. 20.) 


FORCEABLE ENTRY. 


(D) Remedy by Juſtices of Peace. 
(D. 1.) Upon View. 


O, by the /. 15 R. 2. 2. a juſtice of peace may go to the place, 
Sc. and if he find any hold forcibly, ſhall commit, Oc. till, 

convict by record of the juſtice, they make fine and ranſom. 

And therefore, any juſtice of the peace, upon view of the force, 
may make a record of it, and commit the offender, Vide Dult. 
6. 44+ 
And this, without a writ directed to him to execute the ſtatutes, 

And, upon any information, without a complaint of the party. 

So every juſtice may take the ſheriff, and pe comitatit, to reſtrain 
the force, Vide Dalt. c. 44. 

tie may break open a houſe to remove the force. Vide Dalt. 
6. 44+ 
The record made by a juſtice upon view, ſhall be a conviction, 
and is not traverſable. Vide 8 Co. 121. Dalt. c. 44. 

And ought to be certiſied to B. R. or the next aſſizes, or quar- 
ter ſeſſions. Vide Dall. c. 44. 

And the party convicted ſhall be there fined. Did. 

But the juſtice himſelf cannot fine. Dub. Dalt. c. 44. Vide 


Sal. 353. 
And if a deſect appears, in the conviction, to B. R. it ſhall 


be quaſhed. 1 Sid. 156. 

[If the conviction is in the preter-perfe®. tenſe, accgſſinut & 
vidi, inſtead of the preſetit tenſe, it ſhall be quaſhed. Rex 
v. Landen, T. 7 GC. Str. 443+] | 

[The juſtices of peace mult ſet the fine; and they muſt do it 
before they commit the offender, tho' they may take a reaſonable 
time to conſider of it. If no fine is ſet by the Juſtices, and the 
offender is committed, B. R. cannot ſet the fine, but will quaſh 
the conviction, Kex v. {/xwell, MH. 1 G. 2. Str. 794. IA. 


Raym. 1514+] | 
D. 2.) By Inquiſition; 
Jo by the /f. H. 8. 6. y. a juſtice of peace, whether the perſong 


he preſent or gone, ſhall inquire of ſuch forcible entry, or de- 


tainer : and on ſuch inquiry ſhall direct warrants to the theriff, to 
ſummon indifferent perions, near the lands having 40s. per aun. 
to inquire, Wc, 
And ſhall return 20s. the firſt day on each ſummoned, 40s, 
the next day, and 5 J. the next, and ſo double; on pain of 201. 
And therefore, every juſtice of peace may make inquiſition 
upon a forcible entry, or detainer, 


(D. 3.) By Indictment, 


So an indictment may be for a forcible entry or detainer, be» 
fore juſtices of pace of the county where the land lics, at the 
quartær-ſeſlions. 


Vor. IV. P : But 
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What ſhall 


be a good 
one, 


Vide India. 
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 FORCEABLE ENTRY. 


But an indictment for a forcible detainer, ought to ſhew, 
that the entry was peaceable. R. 2 Cre. 151. Vide ef, 
(D. 4.) cont. | 

[One joint-tenant may be indicted for a forcible entry upon 
the other joint tenant. Rex v. Marrow, M. 9 G. 2. B. 


R. H. 174.] 


The indictment ought to be certain; and therefore, it ought 
to ſnew the certainty of the houſe or land where the entry 
was: for, if it ſays, in unum tenementum, it ſhall be quaſhed, 
2 Rol. 46. 

So it ought to ſhew, what eſtate he had in the land where the 
entry was made: as, before the ,. 21 Fac. it ought to ſhew thut 
he had a freehold. 

And ſince, it ought to ſay, what eſtate he has: for perhaps he 
is only tenant at will, Serb. 1 Sal. 260. R. 1 Sid. 102. 

And tho! it afterwards ſays, gued difſeifevit, it is not ſufficient: 
for that is only an implication of a freehold. R. 1 Vent. 306. 

So, poſefſionatus pro termins, is not ſufficient, without ſaying, 
for life, or for years. 1 Hut. 306. 

So it ought to ſay, ad?unc exiſten' his eſtate : for, at the time of 
the indiFment, is not ſuſſicient. R. 2 Cro. 214, 639. 

And adtunc & adhuc exiſten, Ic. will be repugnant. $ho, 272. 

So it ought to alledge an expreſs expulſion: ber it 1s not ſuſſi. 
cient to ſay, quod intravit & eum diſſciſitum & expulſum cutra- 
tenvit; but it ought poſitively to ſay, qued fuit difſeiſitus, R. 
1 Sal. 260. 

An indictment for a forcible entry may be quaſhed upon mo- 
tion, before a fine is ſet; not afterwards, without a writ of error. 
Sal, 450. 

But an indictment for a forcible detainer ſhall be good, tho! it 
does not ſhew, whether the entry was by force, or peaccably: 
for certainty is enly neceſſary in the point charged; and if it is 
not ſaid, by force, it ſhall not be intended. Dub. 2 Cro. 20. 
Vide ante, (D. 3.) cont. | 

So an indictment for à forcible entry is good, tho” it ſays, 
adhuc detinet, without ſhewing, that it was contra pacem : for per- 
haps the detainer was without force. BR. 2 Cro. 32. 

So it is ſufficient to ſay, diſeiſivit, without adding, & expulit, 
Lid. 
Dd fuit poſſeſſionatus pro ter mino annorum, without ſaying, how 
many vears. I Vent. 306. | 


(D. 5.) When Reſtitution ſhall be made, 


By the f. 8 H. 6. g. a juſtice of peace, if on inquiry, Cc. 2 
forcible entry or detainer is found, ſhall put the party in poſſetſion 


of the lands ſo entered or holden, 
And the juſtice ſhall make reſtitution, after inquiſition found, 
to the party ouſted, by himſelf, or by his precept to the ſherit!, 


Per 2 F. Ray. 85. Carth. 496. _ 


FORCEABLE ENTRY, 


8o reſtitution ſhall be made upon an indictment at the quarter- 
ſeſſions. H. P. C. 140. 

80 B. R. ſhall make it by a writ to the ſheriff, if the indict- 
ment be removed into court by a crtiorari, or certificate of the 
juſtice. H. P. C. 140. Vide Dalt. c. 131. 

If indictment is removed by certizrari, B. R. may award re- 
ſtitution, diſeretionally; and will do it, unleſs defendant plead 
very ſoon, and take notice of trial within term. Rex v. Marrow, 
M. 9 G. 2. B. R. H. 174. b 

So, juſtices of gaol-delivery, upon an indictment before them. 
Sau. 68. | 

So re-reſtitution ſhall be, where the indictment is quaſhed. 
Sv. 68. 2 Ov. 151. 

[When the conviction is quaſhed, reſtitution muſt be awarded, 
tho the party's title is expired fince the conviction. Rex v. 
Janes, M. 8 G. Str. 474+] 

So reſtitution ſhall be to a diſſeiſor ouſted by the force of the 
diſſciſee. Vide Dalt. c. 132. 

To a leſſee, tho? the leſſor, who was diſſeiſed, thereby oppoſes 
it, Vide Dalt. c. 132. 

To a copyholder, tho? his lord oppoſes it. Vide Dalt. c. 132. 
Cont. before the ft. 21 Jac. 15. Dy. 142. a. in marg. 


A juſtice of peace, or ſheriff ſhall break open a houſe to make 
reſtitution, 


(D. 7.) When not. 


But no writ of reſtitution ſhall be awarded, where the party 
has poſſeſſion. Mar. pl. 12. 
Nor, to an advowſon, common, rent, Cc. for it ſhall only be 
to land. Vide Dalt. c. 44. 
Nor where he, who uſed force, has the poſſeſſion by operation 
of law: as, if a diſſeiſee enters, and afterwards, by force, ouſts 
his diſſeiſor; the poſſeſſion ſhall not be reſtored: for it was re- 
veſted in the difſeiſee by his entry. Vide Dalt. c. 132. 
Nor, if a leſſor enters by force upon the leſſee, for a forfeit» 
ure. Sal. 587. 
Nor, to any other than him who was ouſted by force: as, to 
his heir. Vide Dalt. c. 132. | 
Or any abator, after the death of the anceſtor. Vide Dalt. 
c. 132. 
Nor, if the party tenders a traverſe to the inquiſition. 1 Sid. 
287. It ſhall be ſtayed, or granted at diſcretion. H. P. C. 141. 
© ſhall be ſtayed. Sal. 260. Vide Sal. 588. Semb. that it ſhall 
ſtayed, | 

But it is ſaid, that it ſhall be granted. Mod. Ca. 115. 
So, upon a certiorari delivered to remove an indictment, it ſhall 
be ſtayed. H. P. C. 141. | 
Or, if the indictment appears inſufficient. H. P. C. 140. 
And in ſuch caſe, reſtitution granted may be ſtayed before exe- 
eution. Lid. 

P 2 80 
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So reſtitution ſhall not be, aſter a conviction by a juſtice upon 
his view. 1 Vent. 308. 

Nor, by juſtices of aſſiſe, gaol-delivery, or juſtices of peace; if 
the indictment was not found before them. H. P. C. 140. Fi: 
Dall. c. 44, 131. | 

So reſtitution ſhall not be, unleſs immediately; nor ſour or five 
years afterwards. R. Carth. 496. | 

Nor, by ff. 31 El. 11. If by plea it appears, that the party had 
8 for three years before the inquiſition found. R. Ray. 8;, 

al, 260. | . wy 

"Tho? the plea does not ſhew, how he was poſſeſſed. R. Ray. 9 


15 1 Sid. 149. 4 
. (D. 8.) Suppreſſion of Riots. 

| | | (D. 3.) A riot is, when three or more aſſemble, and do an unlawful a. 
4 What hall H. P. C. 137. Vide 3 Inft. 176. 


be a riot. [If ſix perſons are indicted, two of them die untried, two found 

not guilty, and two found guilty, it is good, for it ſhall be ſuppoſed 
it was committed with thoſe who have not been tried, and judgment 
ſhall not be arreſted. Rex v. Scott, M. 2 G. 3. 3 B. M. 1262,] 

As, if they make a battery upon another. 3 Ju. 176. 

Hunt in his park, chaſe, warren, Sc. Bid. g 

Enter upon his poſſeſſion, or deſtroy his corn, herbs, goods, &. 
Lid. 8 

So if three or more aſſemble to do a lawful act in an unlawful 
manner: as, to abate a nuſance, and they do it with threats, and 
boiſterous behaviour. Vide Dalt. c. 137. 

To ride to market, Sc. and they do it in harneſs, Sc. Pit: 
Dalt. c. 138. 

If a man, upon menaces made to him, aſſembles a company to 
go with him for his defence. Vide Dall. c. 137. 5 

If he enters land to which he has title, with numbers, and in 2 
forcible manner. Vide Dall. c. 138. 

If he rides Simmington in a tumultuous manner. X. 3 Keb. 579. 

If an aflembly be upon an unlawful occaſion, and he who cones 
upon a lawful cauſe, joins in an affray which happens, he may be 
a rioter. Med. Ca. 43. For where the aſſembly was unlawful, the 
act of one ſhall be imputed to all. Per Holt, Sal. 595. 

So if, in a journcy, the company beat a ſtranger riding on the 
road, it will be a riot in all who act: for when. the quarrel began, 


it began to be an untawful aflembly, X. Sal. 595. 


"Re 3.4 
oo * 
— * 


id = 
3 2 


— 
— 2 
1 


2 


. EI - — 
12 N * * 
— — — 2 
— = oe YI 
r 
— 
— 


8 — 


2 
2 — — 

2 
— — 2 — 


"3 
2 * . — — 
* 7 - 
r 7. * — 
S ha r- * * 
— —— x =o ev RK ro, 2 8 4+ ” - - 
JEM. oe” + _ EI. r — — en 2 IIS" en * * - — — 1 
9 A 4, 5 A 1 1 , . — f 
: g * * r * — A 
4 edn nem — 7 92 — Z . r F — => 2 * , .M 
"F< 14 — 4 k. Sun; +> — * * * 


Sl 


FRET 
„ eee 


— 
= — 


bs Cain. 
p 


7 
FS. 
. 
* 
Ir 


. 
hs 


Sms — — 
ES IE 
.. ae 


— — 


r = 
A LE ST ee bad 
- — — * 


— "= 
42 —— — Py 
=o 
K 
= SLES = 
- = of — 6 — a £ 


— — 


— 
— 


* : SR. 1 ˖·— a — — ol VEE. 
1 x r 3 

* 32 wy L : T i > * — 

- -4--. - - . - 2 
2 — 2 4 3 r 
— — 4 — — 2 _ TAGS 2 t Z Eos 
rr = — — — —— 

* - vg mY 


— 
AL 
* 


S r. = page 2 . _ — — — 
1 r * * — * — 45 —— Fi 2 

— pr "_ . 
q al << aw; Mas; a. vw —— N 


1 (b. 9.) A rout (from the German word rot) is, when they aſſemble for 
"i wag an unlawful deſign, and move in it, but do not execute it. Fi: 
"135 u 
* Delt. c. 136. 
"FN a | 
: (b. 10.) An unlawful aſſembly is, when three or more aſſemble to do an 
Whatan unlau ful act, but do nothing. II. P. C. 137. 
unl.wtul 
allembiy. But 


£. 


It 
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But it will not be a riot, if three or more aſſemble to do a law- (D. 11.) 
ful ac, and uy, do it in a lawful manner: as, to remove a Wat act. 
mifancc. Vide Dalt. c. 137. 

Or, deſend a man in his houſe againſt violence. 15:4. . 

So, if tae ſervan's of the owner of a houſe cunter by force, by 
command of their maſter, when the {rrvants of him, who has the 
cultody of the houſe, oppoſe them. N. Ao. 787. 

So, if they aſſemole to do an act which ſcems lawiul 3 as, to re- 
move timber to whicl: they claim tide, Fide Pet. c. 137. 

8 if divers, clamore ritoſe, prevent an election of officers in a 
borough ; it is not a riot, if the right of election be not thewn : ſor 
to make a riot, there ought to be an unlawful act, and an unlawful 
alſembly. K. Sal. 594+ | 

If they break the door of the Gri/dball, if it is not ſhewn whoſe 
houſe it was; for perhaps it belonged to the defendants. X. Sol. 
8 
So, if divers aſſemble peaceably upon a lawful occaſion, it will 
not be a riot tho' a ſudden aſfray happens. Med. Ca. 43. X. 
S gos. 
if a man, accompanied with his ſervants, does an outr ge; 
it is not a riot in the ſervants, who did not intend miſchief ; for 
none ſhall be a rioter, except him who acts, When the aliembly 
was not with a bad intent. Sal. 595. 

Tho he had more ſervants than he ufually had. Jide Dali. 
c. 136. 

If a jury, or paſſe comitulũe, quarrel among themſelves. Bid. 
If travellers quarrel, and beat one of the company. 

So it is not a riot, if ſcveral aſſemble at an alehouſe in friend- 
ſhip ; tho' they ought not to do it. Vide Dalt, c. 126. 

Or, for ſport ; as, for foctoali, bull-baiting, bcar-baiting, Se. 
Ibid, | 
Or, for dancing, bowls, cards, dice, Wc. tho” they are not 
lawful-games. Vide Dult. 136. 

So, if three are indicted for a riot, and one only ſound 257 guilty, 
all ought to be diſcharged. R. Sal. 593. 

Tho? the others made a battery, they ſhall not be priniſhed for 
it: for the offence charged was a riot. Sal. 594. f 
By the f. 34 Ed. 3. 1. Juſtices of peace ſha!l have power to (D. 12.) 
reſtrain all evil doers, rioters, c. and to arreſt, purſue, and puniſh 11. fup- 

them according to law. 3 2 

And therefore, if there be a riot, ront, or unlawful aſſemblv, juſtice of 
every juſtice of peace may require the oilender to find ſureties {or ay ay" 

; . 1 5 ie Fuſtices 
the peace, or good behaviour, aud commit him upon re{uſal, of Pace, 
Vide Dalt. c. 82. (B. 9.) 

Or may order another to arreſt him. Bid. | 


So, by the ff. 13 H. 4. 7. If a riot be made, juſtices of peace, p. 13.) 
or two of them, with the ſheriſt, under-ſheriit, and Peſſe, if not By m re 
one, ſhall arreſt them, and record what they find done in their 13" 
preſence z by which they ſhall be convicted, as in forcible entry. of Poke” 

P 3 Any (. 9.) 


(D. 15.) 
By inquiſi- 
tion. 
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Any two juſtices in the county may make the conviction, tho? 
the two next juſtices only are bound to do it. Hide Dalt. c. 82. 


The juſtices of peace, for execution of the . 13 H. 4. 7, ought 
to go to the place where the riot is made, with the ſheriff, Gr. for 
the theriff ought to join throughout the whole proceeding, R, 
Kay. 386. 

And the juſtices, with the ſheriff, may arreſt all preſent, and 
take their arms. Vide Dalt. c. 82. 

Tho' they came without intent to do miſchief, Bid. 

And all rictouily * whom they ſee in their way to the 
place, or back again. Bid. 

And may make freſh ſuit after any who eſcape. Did. 

Or ſend a warrazit for them to find ſurety, Sc. id. 

So the juſtices, with the ſheriff, ought to make a record of every 


thing unlawful done in their preſence, Kel. 41. a. 


And fine and impriſon the offenders. Vide Dalt. c. 82, 

And the ſheriff ought to he a party to the record, if the con- 
viction be before the rioters difperſe. R. Sal. 593. 

And ought to join in ſetting the fine upon the offender, R, 


Ray. 386. 


The record ought to ſhew all the circumſtances of the fact in 
certain. 

It ought to ſhew the conviCtion to be upon view. R. Ray. 386. 

It ought to make the conviction in the preſent, not the perfect 
tenſe. 2 Mod. Ca. 65. 

The fine ſhall be upon each offender ſeverally. Vide Dall. c. 82, 

And commitment ſhall be immediately upon conviction. Al. 
41. a. 0 

After the record made upon view, it ſhall be certified to B. R 
aſſiſes, or ſeſſions. Hide Dalt. c. 82. 

And is not traverſable. Vide Dalt. c. 82. 

But juſtices of peace cannot deliver poſſeſſion; for they can 
do nothing but puniſh and record the force. R. 1 Sid. 156. 

And if they do, B. R. will make reſtitution. 1 Sid. 156. 

So, if juſtices of peace proceed wrongfully, an information 
will go againſt them. Eid. 

And their conviction, if it appears to be bad, may be quaſhed 
upon motion, without a writ of error. Bid. 


By the ff. 13 H. 4. 7. if a riot be, Cc. and the offenders be 
departed before the juſtices come, they ſhall inquire of ſuch rt 
within a month, and hear and determine it. 

And the juſtices may inquire without the ſheriff, where tle 
rioters are diſperſed, R. Sal. 593. 

So they may inquire after tlie month: for they are only ſub- 
ject to a penalty, if they do it not in that time. Did. 

An inquiſition is ſuthcient, if it ſays, pro domino rege, without 
ſaving pro domino rege, & corpore comitutũs, as an inquiſition 


taken by a grand inqueſt, N. Sal. 593. 
Vide more of this, in ices of Peace, (B. 10.) 
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80 2 riot, or breach of the peace may be reſtrained, or pre- (D 16.) 
rented by ſureties found for the peace. — 3 

If it appears to the chancery, upon complaint, that any one has How grant- 
cauſe to pray ſureties for the peace againſt another, a /upplicavi?, = 
ſhall be directed to any juſtice of peace, or to the juſtices in ge- — 4 
neral, or to the juſtices and ſheriff, to take of him ſuch ſureties, 
or commit him to priſon. . N. B. 80. Reg. 88. Vide Chan- 
Or", (4 R.) 4 ; 

80 a /upplicavit lies from B. R. 1 Keb. 203, 290. W. 43. 

And the ſheriff may break open a houſe upon a capias to find 
ſureties for good behaviour. R. Mo. 606, 

If articles are ſworn in chancery, upon which a fupplicavit is 
granted, and by habeas corpus the party being brought to a judge 
of B. R. is bound to appear in B. R. If the articles are tranſ- 
mitted from the chancery to B. R. or the witneſſes appear, and 
charge him there; he ſhall be bound in B. R. otherwiſe not. 
Slin. 61. 

A /upplicavit ſhall not be granted, but upon affidavit, that it is 
not prayed of malice. F. N. B. 79. H. 

And if it be for good behaviour alſo; articles c:ght to be ex- 
hibited. R. 2 Keb. 305, 1 Sid. 67. 1 Lev. 53. 

[Articles of the peace cannot be exhibited, — oath, by a 
quaker. Rex v. Green, T. 8 G. Str. 527«] 

[t may be granted upon menace of corporal damage. Reg. 88, 

F. N. B. 79. G. 

Or menace of burning his houſe. id. 

For going or riding armed. 1 Keb. 203, 

Diſturbance of divine ſervice, and carrying the miniſter to pri- 
fon, R. 1 Keb. 290. 

For dread of damage to him and his men, by ſuch as have 
diſcord with him. Reg. 89. a. 

LB. R. will reject articles of the peace, if the parties live far 
of in the country, and direct the exhibitant to apply to a juſtice 
in che neighbourhood.. Rex v. Waite, P. 32 G. 2. 2 8. 
M. 580.] 

[Or they may receive them, and iſſue attachment of the 
peace, with an indorſement authoriſing any juſtice in the coun- 
ty where defendant reſides, to take ſecurity, &c. and ſpecifying 
the tums, Rex v. Bownafter, T. 33 C 34 G. 2. 2 B. A. 
1039.] 

{If after articles have been exhibited it appear manifeſtly to be 
a perjury, the court will ſtay proceſs againſt the defendant, com- 
mit the complainant, and order proſecution for perjury, Rex v. 


| Parnell, T. 32 & 33 C. 2, 2 B. M. 806.] 
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The juſtice executes a /#upplicavit as miniſter : and therefore (D. 27.) 
How it halt 


ought to purſue his writ ſtrictly, | n 
And the juſtices themſelves to whom it is directed, or one of 5 
them, ought tg execute it: for he cannot depute another, 


2 Rel. 348. 
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Or, the party, or bis friends for him, ſhall give ſurety in 
chancery, and have a ſuperſedeas to the ſapplicavit. J. N. . 
81. 4 | 

Or, in B. R. when the ſupplicavit goes from thence, Þ 
AAo. 43» | 
So, upon a certificate of the juſtices to whom directed, tlat 
the party who demands it 1s contentious, and the other of good 
fame, a ſuperſedeas 18 uſually granted, 235 

After ſurety taken by recognizance for the peace, the juſtices 


* ought to return the writ and recognizance. Lamb. 110, Vit; 


(D 18.) 


Upon a 
war ant of 
a juſtice of 


Wo 
N it Null 
made. 


(D. 19.) 
Heu exe - 
cuted. 


Dat. c. 122. | | 

If ſurcty be given only for one of thoſe againſt whom a fappli. 
eavit is granted; it ought to be returned, that the other 4n ef 
inventus, 2 Rl. 348. 

Or, that he who demands it releaſed to him. Lomb, 111. 

If the juſtice does not return tlie writ or recognizance, a cer. 
fiorari lies for them. F. N. B. 81. B. 

Tho' the writ was not returnabie in chancery, F. N. B. 81. 


So a juſtice of peace, by warrant, may bring any before 
him, upon good cauſe,” to find ſurety for the peace. Via 
Dallt. c. 1 8. 

If a perſon arreſted in execution reſcues himſelf by force, a 
inſtice may grant a warrant againſt him for breach of the peace, 
Guri?s caſe, 1756. Foſter 135.] 

Or may demand iurety of any preſent, by parc. Vide Dal. 
c. 118. f | 

Or, command another, by parol, to arreſt hiin being preſent, 
to find ſurety. id. | 

A warrant by a juſtice of peace, to bring any before him to 
find ſurety for the peace, may be directed to the ſlieriff, to a con - 
table, or other othcer, or to a ſtranger, bid. 

It ought to be under his hand and ſeal, and to contain the 
cauſe. Vide Impriſoument, (H. 6, &c.) Vide Dall. c. 118, 

[The legality of a juſtice's warrant does not depend on the 
truth of the information whercon it is grounded. Curtis's cf, 
1756. Foſler'135. | 

But a juitice of peace cannot injoin another, that he ſhall keep 
the peace, under a penalty, * | | 


If a warrant be directed to the ſheriff, he may by parol, ot 
precept, command any known officer to execute it. Vide Dal. 
c. 169. N ; 

So, by precept, he may command any, who is not a known 
oflicer. bid. | 

But if it be directed to a conſtable, or a ſtranger, he ought to 
exccute it himſelf: for he cannot make a deputy. Hild. 

II it be directed to two or more, either of them may execute 
it. Lid. 

The officer ought to require him to find ſurety, before lie u- 
reſts him. Vide Execution, (C. 12.) Vide Dult. c. 118. 

2 lie 
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He ought to inform him at whoſe ſuit, and for what, it is de- 
manded. R. 6 Co. 54+ a. 

And if he be not an officer known and ſworn, he ought to 
ſhew his warrant. Vide Dalt. c. 169. 

Otherwiſe, if he be an oikcer known and ſworn. Bid. 

The oflicer, for executing his warrant, may take the pre co- 
mitatls, Jide Daite c. 172. 

And break open a houſe if neceſſary. Jide Dalt. c. 127, 
109. 
And juſtiſy a battery of the perſon, if he reſiſts, 

[Peace-ofſhicers having a legal warrant to arreſt for breach 
of the peace, felony, or dangerous wound, may break open 
the party's own doors, after having demanded admittance, and 
given due notice of che warrant. Curiis's caſe, 1736. ITgſer 
135, 320+] ; Re : 

It is not ncceſſar y, in order to its being due notice, that the 
oficer ſhould ſay what fort of warrant it is. Jhid, Per ten 
udoes againſt tio. 

It after this the officer is re ſiſted, and he or any of his aſſiſt- 
ants killed, it is murder. Hid.] 

if a perſon be taken upon the warrant, the officer may commit 
him, without other warrant, if he refuſes to come betore a juſtice, 
or to find ſurety there. R. 5 Co. 59. b. 

So the jumice may commit him, if he does not find, or docs 
not offer ſurety. Vide Dult. c. 171. 

And where the warrant is general, the officer may bring him 
to what juſtice he pleaſes. Vide Dult. c. 169. 5 C. 59. 6. 


Tho' no ſtatute dire ts that ſurety ſhall be taken for the peace, (D. 20.) 
yet a recognizance ſeems the moſt congruous means for it: ſor A 
none ſhall be bound to tlie king but by record; and by the ff. the peace. 
33 U. 8. 39. all obligations to the king hail be in his name, /. How token, 
vend domino regi. F. N. B. 82. 
And therefore, juttic:s uſually take ſurety by recognizance for 
keeping the peace till the next {c{ions, againſt the king and all 
his people, and eſpecially againſt him who demands it. 
(if 4 exhivirs articles againſt B. ſtiling herſelf his wife, pends 
ing a uit concerning the marriage, the recognizance ſhall be, to 
keep the peace to, Sc. particuluriy . who has exliibited articles by 
the name of Z. wife of ſaid B. Rex v. Bambridge, 7. 18 G. 2. 
Kr. 12 21 * | 
And by the f. 3 F. 7. 1. the juſtice ought to certiſy the re- : 
cognizance at the next ſeſſions; that if the psrty make default, it 4 
may be recorded, and certined, with the recognizance, into chan- 7 
cry, B. R. or exciequre 
And therefore the next ſeſſions is the proper place for the ap- 
pearance of the party; tho' the recognizance does not mention 
before what juices, or in what court, or at what time, he ought 
to appear, V Dat. c. 119. 
do the recogniz2nce may be tor life, or for years, upon good 
caute, Vide Dull. c. 119, 
And 
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And if no time is mentioned, it ſhall be intended for life, V 
Dalt. c. 119. 21 Ed. 4. 40. 6. 

But the time and ſum in which he is to be bound, and the 
number and ſufficiency of the ſureties, are in the diſcretion of the 
juſtices. Vde Dalt. c. 119. 

So a recognizance to keep the peace, generally, is good, with. 
out ſaying againſt A. in particular: or, to keep it againſt A, with. 
out ſaying, againſt all in general. Vide Dalt. c. 119. 

So a recognizance to be levied of goods only, or of lands only, 
is good: for only, ſhall be rejected, and the recognizance ſhall be 
general. Vide Dalt. c. 119. 

If the ſureties prove inſuſſicient, he ſhall be compelled to find 
new ſureties by recognizance. Vide Dalt. c. 119. 

So, if the recognizance be forfeited, Vide Dalt. c. 115, 

Otherwiſe, if a ſurety dies; for his executor ſhall be charged, 
21 Ed. 4. 40. 5. Vide Dal. c. 119. 

So a juſtice of peace may take money in depgſto for ſurety of 
the peace. Per Berkly, Cro. Car. 446. Vide Dalt. c. 1ig. 

But a recognizance, which does not mention the preſervation 
of the peace, will be void. Vide Dalt. c. 119. 

Tho' it be, that he do not aſſault, maim, Sc. for there arc 


other breaches of the peace. Vide Dal!. c. 119. 


(D. 27.) Surety of the peace may be demanded againſt every one under 
On the degree of a peer. Vide Dalt. c. 117. | 
x [It may be demanded againſt a peer, and he ſhall enter into 


the peace 
may be de- a recognizance, with bail. Rex v. Marquis of Carmarthen, 


manded, Fart. 359] 

[Againſt a peer, by his wife. Rex v. Earl Stamferd, J. ꝙ C. 
B. R. H. 74. Rex v. Earl Ferrers, T. 31 G. 2. 1 B. M 651. 

[The wife in court is not obliged to anſwer her huſband or his 
counſel any queſtions before ſhe exhibits the articles; and if any 
threats are dropt, the court will not ſuffer her to anſwer them, 
Bid. | 

Tho? he be an eccleſiaſtical perſon. Vide Dalt. c. 117. 

A ſheriff, coroner, or other officer of juſtice. Vide Das. 


4. 11). 
Tho? a juſtice of peace in the ſame commiſſion. Vide Crenp. 


122. Dalt. c. 117. 
Tho' it be a perſon attainted, or excommunicated. Vide Dal. 


e. 115. 
A feme covert, or infant within the age of diſcretion; for the 


ſuretics ſhall be bound for them. Vide Dalt. c. 117. 


(D. 22.) So a feme covert may demand it againſt her own huſband. 
And by Reg. 89. F. N. B. 80. F. 3 Keb. 433. 2 Lev. 128. Nx 
om. v. Brotherton, M. 8 G. 2. B. K. H. 74.] 

[By a wife againſt her huſband, a peer. Rex v. Earl Slam. 
fera, T. 9 G. Tbid.] 4 
Or a huſband againſt his wife, Vide Dalt. c. 117. [$97 
caſe, P. 17 G. 2. Str, 1027+] , 
0 
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80 2 perſon attainted, excommunicated, or abjured. Fide 
c. 117. 
2 præmunire. Vide Dalt. c. 117. 
A villein againſt his lord, & & contra. Vide Dalt. c. 117. 
A denizen, or alien amy. Vide Dalt. c. 117. 
But not by an alien enemy. Vide Dalt. c. 117. | 
Or a non compes z tho' care ſhall be taken for his ſafety. Vide 


Dalt. on 117. * 


But ſurety of the peace ſhall not be demanded againſt a peer. (p- 23 
Vide Dalt. c. 117. But fee (D. 21.) contra. | Ot whom 
Nor againſt one non compor, tho* care ſhall be taken to prevent“ 
his miſchief. Vide Dalt. c. 117. | 
Nor againſt an alien enemy. Vide Dalt. c. 117. 


A juſtice of peace may demand ſurety, if any in his preſence (p. 24.3 
afſauits, or threatens corporal damage to another. Reg, 88. B. What cauſe 
for its 
F. M B. 80. | 
Or threatens to burn his houſe, Reg. 88, g. 
If he aſſaults the juſtice himſelf; tho? it is more proper that 
another do it. Vide Dalt. c 116. 
It he comes with force into the preſence of the juſtice in the 
exerciſe of his office, or goes, or rides in arms (not being a ſer- 
rant to the king, in execution of proceſs, aid of an officer, or 
upon hue and cry) to the affray of the people againſt the ,t. of 
Northampton. 2 Ed. 3. 7 K. 2. 13. 12 K. 2. 6. or 20 K. 2. 1. 
Vide Dalt. c. . 
If he makes a duel, or ſends a challenge. 
Makes a riot, rout, or unlawful aſſembly. Vide Dalt. c. 116. 
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If he quarrels in the preſence of the juſtice. Vide Dali. 
c. 116. b 
Gives the lye to another in 1 efminſter-Hall ſedente cur id. 
1 Lev. 107. 1 
If he makes an affray, or terrifies the people. Hide Dar. | | 
c. 116, f 


If he be brought before him by a conſtable, for breaking the 


peace, Vide Dalt. c. 116. 
Or upon oath by another of corporal miſchief done, or me- 
nace of it, or of burning his houſe, and that he is in fear of it. 


2 Lev. 228, 


„ — 2 - 
— — — 


——_— 


_ 


8 > 
22 
72 F 2 Brat, 


. . * 


Or that he threatened it to his wife, or children, Vie Dali. 14 
C. 116. 8 
And if the wife makes ſuch oath, tho' there are other aſſida- # 
Vits to the contrary. - 2 Lev. 128. 45 
* . * * bo 22 \ [8 

[ The court will give credit to the oath of the party exhibiting 4 
articles, and not go into any inquiry as to the truth of them; 5 
but they will review the articles, to ſee if the facts ſtated require 1 | 
ſecurity, Lord Vane's caſe, H. 17 C. 2. Str. 1202. + 


So, if a juſtice ſuſpects him inclined to break the peace. Vide 
Doll. C. 1 i 0, 
If he be a common barretor. Vide alt, c. 116, 
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(D. 25.) 
What. for 
good beha- 
viour. 
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[It may be demanded, though the fact on which the prog. 
cutor grounds his fear is pardoned, Rex v. Mendez, AA. 8 G. 
Str. 473. | 3 | 13 

But it is not a cauſe, that he threatens impriſonment to anc cher, 
or to burn his goods: for he may have another remedy by action. 
Vide Dalt. c. 116. 

That he has made a battery, or a variance. Laue , 
c. 116. | 

Or, that he is in fear of damage to his ſervants, or cat. 
Dalt, c. 116. | 


By the ft. 34 Ed. 3. 1. Juſtices of peace may take of alj net 


good fame ſu:hcient ſurety for their good abearing towards the King 


and his people. 


And it may be granted by juſtices of peace, by recognizance, or 
upon a /upplicavit, as ſurety for the peac:. Vide Dalt. c. 123. 
And for every cauſe tor which ſurety of the peace is demande. 
And againſt any of bad fame, if he does that which tends to the 
breach of the peace. 
As, if he be a common barretor. Vide Dalt. c. 124. 
If he lies in wait to rob, or puts paſſenger in fear. ide Delt, 
c. 124. 
Going with unuſual arms to the terror of others. N, 
1 Keb. 203. 
If they are ſuſpected for robbers, or manſlayers. Vide Dal. 
c. 124. 
Nightwalkers, piiferers, or neſſongers of thieves: for theſe are 
preſentable in the legt. Vide Dait. c. 124. 
Dangerous rogues, or vage bonds. 
If they practiſe in poiſon tor others, their cattle, or fowls. Vide 
Dalt. c. 124. 
If they throw down gates, or do outrage in the night. Vide Dal. 
c. 124. | 
Eves-droppers by night, or by day. Fide Dalt. c. 124. 
Idle perſons, who deſtroy pigeons by engines, or the game, or 
do treſpaſſes in parks, or warrens. ide Dalt. c. 124. 
If they ſuborn witneſſes, Mar. 11. 
Maintain, or reſort to bawdy-houſes. 13 H. 7. 10. 
If they frequent taverns or alehouſes, not having means of le- 
lihood. Vide Dalt. c. 124. 
Suſpected for the father of a baſtard, Lamb. 122. 
Libellers. Vide Dat. c. 124. | 
{Whether a perſon taken up by ſeerctary's warrant for a libel 
ſhall give ſecurity for good behaviour, or only ſor appearance, fcems 
unſettled, Rex v. Shuckburgh, M. 17 G. 2. Wilſ. 29.] 
Common cheats, or cozeners. Hide Dalt. c. 124. | 
If he abuſes a juſtice of peace in the execution of his office, ot 
his warrant, or refuſes to obey him. Vie Dall. c. 124. 
Or gives contemptuous words to a magiſtrate, 11 Ce. 98. 
Or provoking words, as, 2% lie, Oc. in Meſbminſter-Hul. 
1 Lev. 107. | 
A tt 
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A recognizance for the peace ſhall be forfeited by any breach of (D. 26,) 
the peace. Vide Dalt. . 121, 3 
As, if he does any act to the prejudice of the perſon of another; ture of a re 
as, murder, or any homicide. Hide Dalt. c. 121. — 2 


High treaſon againſt the perſon of the king. Vide Dalt. — 


4. 121. 


Burglary, or robbery : for theſe relate to the perſon. Vide Dalt. 
c. 121. 

Rape, or any unlawful battery, or aſſault, Yide Dealt. c. 121. 

lmpriſonment of another. Vide Dall. c. 121. 

Throwing into the water, or any other mifulage. Vide Dali. 
6. 121. 

Threatning of another, in his preſence, to beat him. 2 Rel. 199. 

Jr in his abſence, if he afterwards lies in wait for him. ide 
Dall. c. 121. | 

If he be concerned in a riot, rout, Cc. Cro. El. 86. Vide Dalt. 
c. 121. 

It he rides, or goes in arms, or with unuſual arms or attendants, 
in »ffray of the country. Jide Dalt. c. 121. 

So, if he gives a challenge. 4 I». 181. 

Or commands, or procures, a breach of the peace, if it be af- 
terwards broken. 4 1/7. 180. Jide Dalt. c. 121. 

If he procures another to break the peace. 2 Rsl. 199. Jide 
Dalt. c. 121. 

But a juſtifiable aſſault, or battery, is not a breach of a recog- 
nizance for the peace: as, by correction of his wife, ſon, ſervant, 
apprentice, ſcholar, priſoner, lunatick, Sc. 3 Kb. 433. Vide 
Dalt. c. 121. 

Or, in defence of himſelf, his wite, ſon, father, maſter, ſer- 
rant, or goods, Cc. Vide Dalt. c. 121. 

By the act of a conſtable, or other officer, in the exccution of 
juſtice. Vide Delt. c. 121. 

In the exerciſe of law ful ſports. Vide Dat. c. 12 1. 

So no act, which does not concern the perſon of another, tho? 
the indictment for it be contra pacem; as, larceny, or other felony 
of the fame nature. Jide Dalt. c. 121. 

A wrongful-taking of the goods of another, a dien, or treſpaſs 
upon his land. 4 Inf. 18r. 

50, ſcolding words: for an act muſt be done, 4 1:7. 180. 


So a recognizance for good behaviour ſhall be forfeited by any p. 25.) 
Act, which amounts to a breach of the peace, or requires ſurety Of a 1enge 
tor good behaviour, Jide Dalt. c 123. — 

An eſcape from a conſtable, being arreſted for a ſaſpicion of a viour. 
crime, tho” not guilty. R. Godb. 22. Vide 2 Leo. 169. 

If he puts the people in terror. 2 R]. 199. Semb. 2 11. 7. 2. b. 

So words, which tend to the publick prejudice, or which may 
make a breach of the pee 2 Pol. 200. 

But it will not be a bre wh o! r-cognizance fr good 'ehaviour, 
tat he enters into the houſe or land of another, or takes the 
goods of auother. 2 Ku. 179. 

On 
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Or, if he calls a perſon, who is guilty of felony, a fel, 
2 Rol. 200. | 

Or calls another nave, or uſes other words of paſſion to another 
not in ofhice. 2 Rol. 228. 


Vide more concerning forfeiture of a recognizance for good be. 
haviour, in Fu/tices of Peace, (B. 8.) 


(b. 28.) If any perſon gives ſurety of the peace in chancery, or B. R. 
How ſuper- there ſhall be a ſuperſedeas to the juſtices of peace to take it, F. . 
_ B. 238. E. 

So, if he gives it before one Juſtice, he may have from him 1 
ſuperſedeas requiring another juſtice not to take it for the ſame 
cauſe, 

After a ſuperſedeas from the chancery or B, R. if a juſtice pro. 
cceds, an attachment goes againſt him. 

And if the party be arreſted, it will be falſe impriſonment, 

Thoꝰ the ſuperſedeas does not mention the names of the ſuretics, 
or the ſum in which bound. 


w. 29.) [It may be diſcharged on motion, on producing proſecutor's 
How diſ- conſent verified by affidavit: Rex v. England, M.g G. 2. B. R. 
charged. FH. 158.] 

[Or conſenting by counſel, Rex v. Earl Ferrers, M. 32 C. 2. 
1 B. M. 70g. ] | 

If ſecurity be given upon a /upplicavti, and no proſecution within 
a year and a day, the ſecurity ſhall be diſcharged. J, g. 268.] 

[If one is bound to keep the peace for a twelve-month, and ap- 
pear the firſt day of term, at which day the time is out, and does 
then appear: he muſt be diſcharged, if no indictment is lodged, 
Rex v. Benn, P. 8 G. 2. B. R. H.g8.] 

So, if the party be committed, after a year he ſhall be diſcharge! 
upon flight ſecurity. F, g. 268. 

[If a huſband has acted only for the recovery of his wife's ſenſes, 
and that by phyſicians directions, his recognizance ſhall be di- 
charged. Rex v. M Kenzie, T. 6 G. 3. 3 B. M. 1922.) 


How a recognizance for the peace may be diſcharged by releaſe, 
or death, Vide in Fu/tices of Peace, (B. 6, J.) 


FORCE Ss. 

Vide Prerogative, (C. 3.) 1 

FOR CIIB LE MARRIAGE. a 

| Vide Fuftices, (S. 3.) R 
FORECLOSURE. : 

Vide Chancery, (4 A. 11.) 
FOREIGN ATTACHMENT. 3 


Vide Attachment—Leondon, (N. 1.)—Pleader, (2 G. 5. 
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FOREIGN COUNTY. 
Nd: Aftion, (N. 1, &c.)— Fuftices, (I. 14.)—Pleader, (S. 11.) 


FOREIGN NATIONS. 
Vide Prerogative, (B. 1, &c.) 


FOREIGN OPPOSER. 
Vide Courts, (D. 15.) 


FOREIGN VOUCHER. 
Vide Courts, (O. 2.) Voucher, (D. 3.—II.) 


FORE S T. 
Jide Chace, per totum, 


FOREST ALLIN G. 
Vide Fuftices of Peace, (B. 38.) 


FORFEITURE. 


(A) Foxfeſture, By Alienation, &c. 
(A. 1.) By Alienation of a Particular Tenant. 


F tenant for Ie or years conveys a greater eſtate than he can (A. x.) 
lawfully do, whereby the reverſion, or remainder, 1s deveſted, 8 
it will be a forfeiture of his eſtate: as, if he makes a feoffment. In pare. 
05. IL. 251. Vide Copy 
lf he conveys to another in tail, or for his own life, and livery 7 5 
be made. CG. L. 26 2. a. 1 Rol. 854.1. 7. . 
Or, to another for his life, if he himſelf ſo long lives: for the 
ther has an eſtate for his life, tho? determinable upon the death of 
the firſt leſſee. 1 Rol. $54. I. 43. Lane 38. 
If tenant pur auter vie, by itatute-merchant, ſtaple, or elegit, 
makes a feoffment, c. it will be a forfeiture, Co. L. 252. 4. 
do, if tenant after poſſibility, by curteſy or in dower, &c. makes 
aſeoffment, Fc. G. L. 252. 4. 1 Kal. 85 1. J. 35. 
S0, if tenant for life or for years, and the remainder man for 
lle, join in a feoffment, Cc. it will be a forfeiture of both eſtates, 
C. L. 25 1. 5. R. 1 Leo. 262. 1 Rol. 85 5. J. 15. 2 And. 66. 
N. 339. 4. R. 1 And. 45, 6. 
do, if he in remainder for life enters upon tenant for life, or 
fears, and makes a feoffment, it will be a forfeiture of his re- 
munder. Co. I. 25 1. b. | 
- 90, 
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and FORFEITURE. 


So, if chere be joint-tenants for life, and one of them aliens! 
fee, it will be a forfeiture of his eſtate. : 
So, if huſband and wife are joint-tenants, and the huſband alone 
aliens in fee, it will be a forfeiture for the life of the huſband 
29 Af. 43+ 
So, if huſband and wife, ſeiſed in right of the wife for lic, 
make a feoffment to B. to the uſe of him and his heirs for the lf 
of the wife lantum : for by the ſeoffment a fee paſſed, tho! the us 
be declared only for the life of the wife, R. 1 Les. 125, 

So, if tenant for life, or years, remainder or reverſion to the 
king, makes a feoffment, Sc. it will be a forſeiture ; tho? the te. 
mainder, or reverſion in the king is not deveſted. G. I. 251, 

So, if tenant for life, remainder to B. in tail, remainder to him. 
ſelf in fee, makes a feoffment, it will be a forfeiture. 1 KA. $51, 
J. 30. 854. J. 52. ö 

So, if hutband and wife, joint-tenants for life, or ſciſed in right 
of the wife, make a feotfment, or the huſband alone makes it, |; 
will be a forfeiture during the coverture. Jide Baron and Fen, 

I. 1.) | 

So, if tenant for life, remainder in tail, remainder in fee, en. 
feoffs him in remainder in fee, it will be a forfeiture in reſpect «f 
the meſne remainder. X. 1 Co. 140. a. 

90, if he joins with him in the immediate remainder in tail, i. 
feoffment, and not by fine. 1 Sid. 83. 

So, if tenant for life enfeoſſs a woman in the iramediate remair. 
der and her huſband, it will be a forfeiture, Bro. Perf. 21. 1 K.. 
8 55 * 10. : 

Or, him in the immediate remainder and his wife: for the who!; 
eſtate paſſes from the tenant for life, and therefore it is not u. 
ranted, tho' he in reverſion cannot enter during the eſtate of th: 
huſband. Cont. 41 Ed. 3. 21. a Acc. Bro, Entry cog. b. ds. 


1 Co. 76. 6. 
(A. 2. So, if tenant for life, or for years, levies a fine, it will be a for- 
N By atiena- feiture. Co. L. 25 f. b. 
{ * So, by the /t. 32 H. 8. 31. fifhe ſuffers a common recovery, 
record. Tho' he comes in as vouchee. X. 1 Cz. 14. 2 Les. 61. 
+[ ice Tho! the recovery, or fine be afterwards reverſed by error, & 


K. J 1 Sid. ꝙo. 
Tho' he was diſſeiſed before the fine levied, whereby to ſome 
intents, partes finis nihil habuerunt. Co. L. 25 2. as Dub. 4 L. 
217. R. Mo. 424. Cro. El. 451. Cont. 1 And. 38. 
So, if tenant for life, remainder for life, levics a fine to him in 
remainder for life, ſur conuzance come ceo, &c. it will be a forteitute, 
R. 2. Lev. 202. 2 Fon. 65. K. 2 Aud. 66. 
So, if tenant for life, remzinder to B. in tail, remainder to 0 
in tail, Sc. levies a fine, or makes a feoffment to P. and his vie, 
| and B. dies without iſſue, and the wife enters; it will be a ta 
feiture to C. R. 1 Ral. 85 5. L 10. | 
So, if tenant for life joins with B. to whom a remainder in tall 
was limited, when his remainder is gone by the feoitn.en: of l 


father with warranty. K. 1 Rl. 856. J. 15. Cre. Car. 392. 9 
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80, if there be tenant for life, remainder ſor life, and he in re- 
under for lite levies a fine; it will bu a ſorfeiture of his eſtate, 
tho the reverſion, or remainder, be not deveſted. R. 1 Leo. 40. 
Dub. Sli. 192, 3. 

So, tho' the remainder was to A. in tail, and afterwards in fee 
to him, who had the remainder for life, and levied the fine. R. 
1 Rel. 855+ J. 20. 

30, if there be a leaſe for years, remainder to A. for life, re- 
mainder to B. in tail, remainder to C. for lite, Cc. and A. and C. 
Ivy a fine ſur conceſſit for their lives, it will be a forfeiture ; for 
hey grant a greater eſtate than they can lawfully make, Seb. 2 

n. 70. | 

80, if tenant for life or years of an advowſon, &c. or other 
thing which lies in grant, I:vies a fine, it will be a forſciture z tho? 
the reverſion is not deveſted thereby. Co, L. 251. J. 1 Ry. 85 2. 
J 40. 

80, if the leſſee covenant nat to underlet, without conſent of the 
lor under hand and ſeal, with a power of re-entry in caſe of 4 
breach, if, notwithitanding this covenant, the leſſec underlie; with- 
out conſent, according to the terms of the covenant, this is a ſor- 
ſciture. Gowp. 803.“ 

Ik a leaſe contain a proviſo, that the leſſce, his executors, Cc. 
ſuall not /ez, let, or aſſigu over, the whole, or part of the premiſſes, 
without leave in writing, on pain of forfeiting the leaſe; the admi- 
niſtcator of the leflve cannot under-let without incurring a forfeiture, 
thouzh for leſs time than the whole term : and a parol licence to 
let part of the premiſſes, does not diſcharge the lefice from the re- 


ſtriction of ſuch a proviſo. 2 Term Rep. 425. 


But, generally, an alienation by a particular tenant is no for- (A. 3. 
feiture, if the reverſion, or remainder is not thereby deveſted: and What aliea- 
therefore, if tenant for life or years of an advowſon, rent, common, 2 8 
or other thing which lies in grant, by deed grants his eſtate to ano- forfeiture, 
ther in fee, it is no forfciture. Co. L. 25 1. . 1 R:1. 854. J. o, 12. 

So, if a man in remainder, or reverſion, for liie, of lands, Sc. 
grants his eſtate by deed to another in fee, it is no forfeiture, G. 

L. 251. J. 1 Rol. 85. J. 11. 

So, if a ceſtiry que wſe for life, before the f. 27 H. 8. 10. had 
made a feoftment, it was no forteiture. Ms. 38, 39. 

So, if tenant for life bargains and ſells to another in fee, it is no 
torfeiture, 2 Leo. 60, 

Or, makes a leaſe and releaſe to another in fee. 3 Mad. 151. 

So, if tenant for life, or for years, makes a leaſe for 1000 years. 

2 Leo, 60. | 

Thy? he afterwards levies a fine to corroborate the leaſe ; for 
netuing paſſes but for his life. Dub. 2 For. 99. 

90, if tenant for life lcaſes for years to A. who makes a feoff- 
ment, and tenant for life releaſes to tlie feoffee; it is not a for- 

«ture of the eſtate for life. 1 Rel. 855. J. 5. 
Vol, IV. Q So, 
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440 FORFEITURE, 

So, if tenant for life, or years, joins with him in reverfog, g 
remainder in fee, in a feoffment, or fine, or recovery, it is no for. 
feiture ; for each gives that which he lawfully may. R. 6 Co. 15. f. 

And therefore, if a fine or recovery be reverſed for infancy, Ve. 
of him ĩn reverſion or remainder, the conuſee ſhall hold during the 
life of tenant for life. R. 1 C. 76. 5. 2 Leo. 108. Y 

So, if tenant for life joins with him in the immediate remainder 
in tail, in a fine, it is no forfeiture; for each gives that which le 
lawfully may, and it will be a conveyance of the tail, and after. 
wards of the eſtate for life. R. 1 Co. 76. Hob. 277. R. 1 Sid. 8 
[+Fide on 
1 Vent, 160. R. 2 Aud. 66. ; 

*50, if A. be tenant for years, remainder to B, for life, remain. 
der to the firſt and other ſons of B. in tail; and A. and B. join in 
a leaſe and releaſe to make a tenant to the praecipe, and ſuffer a 
recovery; the eſtate tail limited to the ſons of B. is not deveſted by 
the recovery, nor is there any forfeiture of the reſpective eſtates of 
A. and B. I Term Rep. 138.* | 
So, if an eſtate be limited to the huſband for life, to the wiſe 
for life, remainder to the heirs of their bodies, and huſband and 
wife join in a fine. R. Ray. 36. 1 Sid. 83. 
Or, to A. for life, remainder to a woman; and A. and the wo- 
man intermarry, aid join in a fine, R. Cro. El. 828. a 
So, if an eſtate be to the wife in tail, remainder to the huſband 
fur auter vie, and they join in a fine; it is no forfeiture of the remain- 
4 der for life, if the wife dies without iſſue. 1 Rel. 854. J. 47. 
N So, it an eſtate be to A. for life, remainder to B. in tail, who 
bl join in a fine, and B. dies without iſſue; the conuſee ſhall hold 
for the life of A. K. 1 Vent. 160. 
So, it a leſlor diſſciſes A. his leſſee for life, and afterwards leaſes 
: to B. for life; if B. leaſes to A. for life, it is no forfeiture : for 
f A. is remitted, and thereby the livery made by B. avoided, and 3. 
| has the reverſion for life. 1 Rel. 854. J. 22. 

So, if tenant for life makes a feoftment, or levies a fine, and 
limits the uſe only for his own life, it will not be a forſeiture, 

So, if a huſband, ſciſed in right of his wife for life, levies a fine, 
Sc. to the uſe of his wife during her life. R. 1 Rol. 854. J. 35. 

So, if a leſſee for life levies a fine to A. for the life of himſelf, to 
the uſe of A. for his life, it is no forfeiture : for the limitation is 
buc for his own life, tho' the uſe is declared to 4, for his life, 


1 Rel. 854. 1. 40. 


(A. 4.) By a Claim of the Fee. 


So, if a particular tenant claims the fee, it will be a forfeiture: 
as, if he joins the miſe, in a writ of right againſt him, upon the 
mere right; for tenant in fee only can do it. Co. L. 251. & 
9 H. 5. 14. 4 1 C. 16. & 

So, if tenant for years brings an aſſiſe, ut de libero tenements 
Co. I. 25 1. & | 

Or, in debt for rent againft him, claims a fee by bargain and 
ſale of his leſſor. R. 3 Leo, 169, Ie. 212. * 

2 0 
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Tho? the bargain and ſale be traverſed. R. 3 Les. 169. 

If a recovery be againſt tenant for years, in a precipe quod reddat, 
and he brings error, for error in proceſs. C. L. 251, b. 

So, if leite for life, or years, claims the fee in a guid juris 
 clamat. 1 Kal. 853. J. 11. a 

Tho' he has colour, or pretence to do it. 1 Rel, 853. J. 12. 


A. 5.) Or by an Affirmance of the Fee in a Stranger. 


So, if tenant for life, or years, affirms the fee in a ſtranger: 
as, if he prays in aid of a ſtranger. G. L. 252. 4. 

Or, attorns, upon record, to the grant of a ſtranger. Co. I. 
252. 4. 1 Kal. 852. J. 30. 

Or, confeſſes the action in a writ of entry in caſu proviſe, which 
ſuppoſes the reverſion in a ſtranger, Co. L. 252. a. 

Or, pleads covinouſly, to the diſheriſon of him in reverſion * 
25, if in waſte by a ſtranger, he pleads, no waſte done, Co. L. 
252. 4. 1 Kol. 853. J. 27. 

Or, in a præcipe quod reddat againſt him, he diſclaims. Bro. 
Fay. de Terre 92. | 

Or, confeſſes the action. 2 Les. 60, 1 Rl. 853. J. 40. 

80 if, by covin with the demandant, a precipe is brought againſt 
him and B. as joint-tenants, and after the miſe joined they make 
default, whexeupon final judgment is given; after judgment 
reverſed by diſceit, the eſtate of the leſſee ſhall be forfeited, 
i Rdl. 85 3. J. 30s 

So, if the demandant recovers by render, default, nient dedire, 
er feigned plea of the leſſee. 1 Rol. 853. J. 45, 50. 

So, if tenant for life accepts from a ſtranger a fine ſur conuſance 
4e drait come ceo, Wc. for thereby he affirms upon record the re- 
rerſion to be in a ſtranger; tho' the reverſion is not thereby de- 
veſted, Co. L. 252. a» 9 G. 106. 6. Per Hale, 1 Med. 117. 
I Rl. 85 2. J. 50. 

If there be tenant for life, remainder for life, &:. and he in 
remainder accepts a fine come ceo, &c. from the tenant for life; 
it will be a forfeiture of his remainder. R. 2 Lev. 202. 

If tenant for life, by bargain aud ſale, conveys to B. and 
afterwards levies a fine come ceo, &c. to him; tho? nothing paſſes 
by the bargain and ſale but for the life of the tenant, yet when 
tae bargainee accepts a fine from him, it will be a — 
1 La. 264. 4 Leo. 217. 

So, if tenant for life prays in aid, and when the reverſion 
comes in by proceſs, he pleads that he is not the ſame perſon. 

So, if the reverſioner comes in without proceſs, if he be the 
ſame perſon to whom the reverſion belongs; for, by his plea, he 
ſuppoles the reverſion in another. 1 Rel. 853. J. 5. 

But it is no forfeiture, if tenant for life vouches a ſtranger, 
Bro. Forf. de Terre 87. 

lf he accepts a fine upon a releaſe. 4 Leo. 217. 1 Rel. 853. 
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428 FORFEITURE. 


If he attorns to a ſtranger upon a judgment in a quid juri 
clamat. I Nel. 853. J. 23. n l 
Or, attorns upon a grant by a fine of the reverſion in mrtmaiy, 
1 Rol. 853. . 250 8 
So, if tenant for life pleads an attainder and forfeiture by 4, 
; from whom the plaintiff in a quid juris clamot claims; tho? the 
þ | plaintiff ſhews a reverſal, upon which the leflec demurs, and there 
. is judgment againſt him. 1 NI. 853. J. 20. 
Or, in a 9%d juris clamat for a rent of 10 J. pleads, that it i; 
but 40 5. and it is found againſt him. 1 RI. 853. J. 15. 
So, if tenant for life loſes to a ſtranger by involuntary miſ. 
pleading. II. 853. J. 41. f 
: | 


(A. 6.) Entry for the Forfeiture, 


. (A. 6.) Pntry for a forfeiture ought to be by him, who is next in re. 
5 38 it verſion, or remainder after the forfeited eſtate, 

F Vide Claim, As, if tenant for life or years commits a forfeiture, he who haz 
| {4. 3— the immediate reverſion, or remainder, ought to enter; tho' he 


2 2.— has the fee, or only an eſtate tail. 1 Rel. 857. J. 45, 50. 858, 


J Condition, 

„ (8. 1, 2-— J. 5 : . : ; 

Fl O. 1,2.) Tho? the next remainder was only for life. Co. L. 252. c. 
i Rol. 85 8. J. 10. 

id If an eſtate be given to A. and B. for life, and to the heirs of 
1 5; if A. makes a feoffment, B. may enter. 1 Rel. 858. J. 22. 
15 But if the next in remainder does not take advantage of the 


| ſorſeiture, aſter his eſtate determined, he in a ſubſequent re- 
ol mainder may enter: as, if a tenant for life, remainder to B. in 
k tail, remainder to C. in tail, makes a feoftment, and afterward; 
I B. dies without iſſue before entry, C. may enter. 1 Rel. 857. 
| J. 45. 858. J. 20. ä | 
50, if the remainder was to B. for life, and B. dies. Me. 19. 

1 So, if he in remainder for life will not enter, he in the ſubſc- 
4 quent remainder, or reverſion, may enter in his name, for the 
4 preſervation of the inheritance. 1 Rl. 858. J. 12. 
| So, if the lord of a copyholder for life grants a leaſe for years, 
to commence after the death, forfeiture, Cc. of the copyholder 
for life, who commits a forfeiture ; if the lord will not enter, the 
leilce may. KR. 1 Ral. 858. J. 25. F 
So, if he in remainder, or reverſion dies, before entry, his iſſue, 
or. heir, may enter, 1 Rel. 858. J. 15, 37. 

So, if he in remainder in tail, releaſes to the ſeoffee of tenant 
tor life, and dies, his iſſue may enter; for tho? the father was 
barred by the releaſe, the iſſue ſhall not. 1 RI. 858. J. 2. 


(A. 7.) Nut he in the next remainder, or reverſion ſhall not enter for 
8 the forfeiture, if his eſtate does not continue. 

| If an eſtate be to A. and a feme covert, and the heirs of the 

body of the woman by her huſband begotten, and the huſband 

des without iſlue, whereby the woman 1s tenant in tail atter 
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acer te E wad enters after the death oi A, he in reverſion, . 1 
remainder, may enter àpon B. 1 Rel. 857. J. 5. 44 
('r, F . dies before A. he may enter upon the Jicir of . on » 49s , 
1 Rl. 857. I. 15. (G. 3 
So, if the alienation be to A. in tail, who dics without idlue, 
ke may enter upon the alienor. 1 K. 857. 1. 20. 
So, if the alienation be to J. in fee, who aliens to another, ke 
may enter upon the ſecond alicnce, tho! he was not a party to the 
forieiture, 1 RI. 857. I. 13. 
But if tenant for lite, of an 2dvowſon in groſs, levies a fine of 
it, and the church becomes void before entry, he in reverſion, or 
remainder, has loſt the advantage of the avoidance; ſor it was 
veſted as a chattel before the eſtate of the tenant for life was de- 
feated (for it cannot be deteated without claim and it cannot be 
afterwards deveſted by the preſentation of him in reverſion, X. 


1 Rel. 857. J. 3. 


(A. 9.) Who are bound by the Forfeiture, 


A feoTment by a huſband, or by huſband and wife, of an eſtate 
for life, of which the huſbnd is feited in right of his wife, or 
jointly with his wife, binds only during the coverture. 1 N. 
851. J. 45, 50. Tide Baron aud Feme, (R,—R.) ide ante, 


(A, 1.) 
(A. 10.) What does not excule a Forfeiture. 


Ignorance of his eſtate does not excuſe. 
So a forfeiture ſhall not be excuſed for want of notice, where 


no one is bound to give it: as, if huſband and wife are fcifed for 


lite, remainder to B. their fon in tail, with the fce expectant, 
and the huſband makes a feo!tmcent with warranty, and dies; if 
Serwards the wiſe joins with B. in o fine, it will be a forfeiture 
of her eſlate for life: for the eftate of B. in tail, and the fee 
expectant, was bound by the collateral warranty, and . was, as 
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it were, 2 ſtranger ; tho' the wite did not know of the warranty, 2 
no one being bound to give her notice. R. 1 Rel. 856. J. 15. f | 
Ga, Car. 392. » « 
3 
0 


(A. 11.) Diſpenſation. 


It hall be a diſpenſation of the forfeiture, if he in reverſton, or * ng 
remainder, be a party to the eſtate made, and accept it: as, if 2 de. 
huſband, ſeiſed in right of his wie for life, leaſes to him in re- 2 
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80, when a leflee covenants not to under-let without conſens 
of the leſſor under hand and ſeal, who is to have a power of re. 
entry in caſe of a breach, acceptance by the leſſor, of rent due 
after the condition broken, with full notice, is a waver of the 
forfeiture. Cowp. 803.* 

But the leſſor's receiving rent after the forfeiture is no waxer, 
unleſs the forfeiture were known to him at the time, 2 Term 


Rep. 425. 


. But acceptance of an eſtate by him, who is within age, ſhall 
| not be a diſpenſation of the forfeiture : as, if leſſee for life, or 
years, leaſes to him in reverſion (being within age) for his own 
life, it will be a forfeiture z for the acceptance by the infant ſhall 
not prejudice him. 1 Rel, 85 5. J. 45. 
So, if he in the next remainder releaſes, &c, to the feoffee of 
tenant for life, or years, it will be a diſpenſation only for his own 
eſtate, 1 Rsl. 856. J. 1. 
If he in remainder in tail releaſes, Sc. it will be no diſpenſa- 
tion as to the iſſue. 1 Rel. 856. J. 1. 


(A. 13.) What does not purge the Forfeiture, 


If leſſee for life, or years, makes a feoſfment upon condition, 
and-afterwards enters ror the condition broken ; this does not 


purge the forfeiture, 1 Kol. 856. J. 35, 40. 


(B. 1.) Foꝛfeiture koꝛ a Crime. 
(B. 1.) For High Treaſon, 


(B. 19 A S to forfeiture of a copyho!d, Vide (apybeld, (M. 1, &c.) 
—— 1 As to forfeiture by outlawry, Vide Utlagary, (D. 1, &c.) 
meats, If t man be attainted for high treaſon, he ſorfeits all his lands, 
and tenements, goods, and chattels. 
So, his dignity, tho? entailed. R. 7 G. 34. Pide Dignity (E.) 
And by the ff. 26 H. 8. 13. and 5 & 6 Ed. 6. 11. (which is 
not repealed by the ,. 1 Mar. . 1, ch. 1.) he thall forfeit all fuch 
lands, &c. of which he ſhall have any eſtate of inheritance in his 
own right, in uſe, or poſſeſſion.— Which extends to his lands in 
tail, as well as in fee ſimple. $87, P. C. 187. 2 Lev. 170. K. 
7 . 34+ b. 5 
So he forfeits his right of entry into any lands or tenement, 
St. P. C. 187, 8. Vide paſt, (B. 2.) 
Entry for a diſcontinuance. 
If tenant in tail diſcontinues in fee, the right to the entail is 
ſorfeited. R..2 Rol. 504. Fon. 71. 
So an annuity of inheritance ſhall be forfeitcd ; for it is an 
hereditament. R. 7 Co. 34. b. 
[It A. has a frechold leaſe, and is attainted on 8 & g IV. it is 
forfeited to the crowns, AVirten v. Horton, 1709. Foſter 22 5 


J 


FORFEITURE. 


80, where ſince 26 H. 8. 13. and 5 & 6 Ed. 6. 11. it is 
enacted, that all the lands, tenements, hereditaments, c. of A. 
all be forfeited; this extends to lands which A. had in tail. X. 
+ Mad. 133. 2 Jon. 57. 1 Vent. 299. 

Tho' the entail was to A. and his wife, and the heirs of their 
bodies, and the wife ſurvives. R. 1 Aud. 39. 

So he forfeits all evidences and charters which concern the 
lands or tenements forfeited, and the king ſhall have them. $2. 
P. C. 187. 6. 

80, if a condition be given to the king, as forfeited for high 
treaſon, the king may tender gold, to defeat a ſettlement upon 
condition to be void by a tender of the feoftor. R. 7 C. 13. 
1 Aud. 294. 

So, if by ſtatute all lands, rights, intereſts, &c. are forfeited, 
an eſtate tail is forfeited, R. 2 Lev. 170. 

If A. intails his eſtate in Scotland on himſelf for life, remainder 
to B, his eldeſt ſon, and the heirs-male of his body, remainder 
to the heirs-male of A. s own body, with ſubſequent limitations, 
and the reverſion to the heirs and aſſigns whatfocver of A. with 
prohibitive, irritant, and reſolutive elauſes; and A. dies, leaving 
J. and another fon C. B. is attainted of higli-treaſon; the 
eſtate is forfeited to the crown during his life, and the continu- 
ance of ſuch iſſue-male of his body as would have been inheritable 
to the aid eſtate fail ie, and alſo for fuch eftite and intereſt as 
vets in him by the limitation to the heirs whatſcever of A. after 
the ſubſtitutions determined; and after the death of B. and 
failure of his iſſue-male, C. ſhall ſucceed by virtue of the ſub- 
ſtitution to the heirs-male of the body of 4. Gorden if Part's 
Crſe, 1751. Foſter 95.] 

[If the eſtate is limited to A. and the heirs-male of his body, 
without any previous limitation to iis ſon B. and B. on his 
father A. 's drath becomes intitled as heir of his body, and is 
attainted of high-treaſon, the whole entail is forfeited by I's 
attainder, as long as there are heirs-male of the body of 4. 
Mercer: Cafe, 1753. Foſter 102.) 

But he does not torſeir lands and tenements, which he has en 
auler drait : as, in right of his church. St. P. C. 187. ö. 


Or, in right of his wife. S. P. C. 187. .- nt. Semb. © 


Lane 54 
So, dy the common law, he does not forfeit an uſe, or lands 


in truſt for him. 12 Co. 2. Dub. Hard, 405. 1 Sid, 260. 

R. Hard. 495. (ide 2 Cre. 513.) 

So he does not forfeit rights of action for the recovery of an 
eſtate in a ſtranger. 

So he does not forfeit lands, which he has as truſtee for 
another, Cont, Lane 29, 54+ Vide Rey, (D.) 

90, if a term attends the inheritance, which was in truſt for a 
tclon ; the inheritance not being forfeited, the term {hall not be 
lo. R. Hard. 405. Vide paſt, (B. 2.) 

So he does not forfeit the right, which a ſtranger has, to lands 


in his poſſeſſion, Fon. 71. 
Q + So, 
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(B. 2.) 
What go018 


and chaiicis» 


FORFEITURE. 


So, if a man tenant in tail levies a fine to the ſame uſes, wher, 
the eitate ta1l is not forfeited, this ſciſin in fee, for an inſtant at 
the time of the fine, ſhall not make a forſciture. 

[A. who is tenant for life, with power to make leaſes for three 


lives or tv-enty-one years, make 


on 


years, if Le 10 long live, for payment ot 


"ug 


R, 2 Lev. 170. 


3a leaſe to truſtees for ninety-nine 
. 4 _ 
his debts; and appoints 


them nis artornies, to make leaſes purſuant to the power; 4, 1 
outlawed for hi ch- treaſon; the truſtees ſhall not make the leaſes tg 
the nominees of the crown, Ailaruc-Ceneral, v. Bradhll, in K. 


NM. 1721. Bunb. 927.] 


(For tie treaſons in 5 £/:2. c. 1. concerning the papal ſupre- 


macy, 


5 Eliz. c. 11. and 13 Eliz. c. 1. touching the coin, no 


forfeiture of lands ſhall be but during the hic ol the offender, 
For the treaſon: in 8 & 9 V. 3. c. 25. and 15 and 16 G. 2, . 28. 
the lands are forfeited. The blocd is corrupted for neither, 


Fifter 223.) 


{in high treaſon the forfeiture accrues to the crown (of whom. 
ſoe er the land is holdJn) propter delictimm tenvntis, and this thouch 
the blood of the heir is ſaved, for the offence is purged by that; 
but in felony, ſwing the blood preterves the deſcent to the heir, 
becauſe the ord .s intitled by efcheat propter diſectum ſanguiria 


Fefeer 223.) 


So, for high treaſon, he forfeits all goods and chattels, which 


he rad in poiticttion in his own right. 


Or, to which he had right. 


So, a term for years, and goods in truſt for him, 
Vide ante, (Z. 1.) 
Denn v. PFearnſide, A. 


R. 1 Arid, 2904. 


21 G. 2. 1 il. 176.) 


12, 3. 
[Tenanmat will has nothing to ſorſeit. 


St. P. C. 188. 


1 Sid. 200. 


So le ſorſeits bonds, and other ſecurities for money; and the 
king, or his granie?, may maintain an action in his own name. 


. 88. &. 12 Co. 2. 


50 debts due upon contract. 

So, a right to have an action. 
But it was held that a che cn afizn is not fortcited. 
Nor a right to an action 2 groſs. 


St. 188. As 
St. 188. a. 


on. 71. 


12. Co. 2. 
Vide ante, (B. 1. 


) 


Sav 40. 


So he forfeits goods in jus poſſeſſion, of which the property is 
not known: as, if 4. baits money, or corn out of a ſack or bij, 
to B. who is atterwards attainted, the king thall have it; for 
being out of a bag, one cannot be known from another. &. P. 


. . 


80 goods in his hands, which he ſtole, tho? the property is net 


13 him. St. 188. ls 


Pat a right to have an action for a wrong to his perſon, is nct 


foricited : as, for a battery. 


So goods, in the hands of a man attainted, by bailment, &c. it 


. 


they con be known, Cal be reſtored to the owner, if he 1hevs 
the bailment before the juſtices, and upon inqueſt it be found 0. 


St.. 188. fs 7 


0 


Cc 


9 


4 * 


as 


FORFEITURE. 


go he does not forſeit goods which he has as executor, or 
adminiſſ rator. S?. 188. 3. 

So, if 2 man, ind: icted for hich treo fon, flenis ute, or re- 
fuſes to anſwer, he ſhall have the zun : jul ment oy attaindet, as 
if he was convicted by verdict, or confeſſion. C.. L. 391. a. 

So, if a man be killed in levying war againſt the King; he 
forſeits his lands, goods, and chattels. Se. 189. a. 

80, if he be killed in purſuit upon an eſcape, or upon his arreſt, 
he forfeits his goods and chattels. Jide pg, (B. 3. 

So, if a man be attainted for 105 treaton, his blood is corrupt- 
ed. Co. Le 41. a. 391. O. Vide Diſcent, (C. 13.) 

And his wife ſhall loſe her dower ; for the fl. 1 Ed. 6. 12, 
which gives her dower, is repealcd by 5 & 6 Ed. 6. 11, Vide 

Drcter, (A. 2.) 

And 1 {hall loſe her dower againſt the feoFee of the huſband, 
as well as againtt the lord by eſcheat. G. L. 4 as 

So, her dower ad eflium eccleſie, or, ex aſſenſu putrit. Co. I. 

1. 4. 

, So, dower by cuſtom. Co. L. 41. a. 

Where by ſtatute corruption of blood is prevented in caſes of 
high treaſon, the forfeiture of lands and goods continues ; for 
they are directly forfeited, and not by way of eſcheat: and there- 
fore the forfeiture remains without expreſs words. K. 1 Sal. 85. 


Jide 5, (B. 3.) 
(B. 3.) For Petit Treaſon or Felony. 


So, if a man be attainted for petit treaſon, or ſclony, he forfeits 
al his lands and tenements, with he had in fee in his own right. 
a. 

Or, if he he outlawed, or abjures the realm. Ce. L. 390. 5 

So, the profits of lands, which he had in tail, during his life; 
but not his eſtate or freehold. Dub. 2 Les. 123, 126. 3 Les. 
185, 4 Lee. 112 

80 he forfeits all his goods and chattels. Co. I. Al. 4. 

And they are forfeited to the crown, without be ng ſubject to 
the debts of the felon, Deng 545, 543, (526, 530. )“ 

80, a leaſe for years in truſt lor him. Hard. 405. Semb. conti. 
I vide 403. | 

So, a ſe en ofion + a8, a bond, covenant for payment of 
money, . Key. 137. 

But he does not forfeit things not held of any one; as fairs, 
markets, common, rents chars © Ur ſeck 5 Warren, corody, Se. of 
which he is ſeiſed in tons 3 but the! ing bo vill have them tor his life, 
and afterwards they are extinC: : for they cannot deſcend, where 
the blood is corrupied, nor eſcheat, w here chere is no tenure. 
3 Inſt. 21. 

do, if he he convicted ſor petit treaſon, or felony, he forſeits 
all his goods and chatrels, "WA 391. a. 

So, if he fied, or was ſ ued to the eaigent, tho' he be afterwards 
Xqutted, Vide Fra. Vide I aife, (B.) a 
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FORFEITURE, 


So, if he be arreſted for treaſon, or felony, and eſcapes, and 
in the purſuit is killed; upon preſentment before the coroner, or 
Juſtices of B. R. &c. he forfeits his goods and chattels. $2, 189. « 

So, if he be killed in reſiſtance upon the arreſt. St. 189. 4. ; 

But for petit larceny a man does not forfeit his lands, or good, 
1. 

So, if he be found guilty of grand larceny, and has his clergy 
or be burnt in the hand, another found guilty, as acceſſary to & 
ſame felony, does not forfeit his lands, or goods; for he ought to 
be diſcharged, the principal not being attainted, Re. Cri, 
Car. 567. 

So, by the /. 1 Ed. 6. 12. a wife docs not loſe her dower by 
the attainder of her huſband for felony, 

So the goods of a wife, married after conviction and clergy 
had, are not forteited. Ney 6. 

So, in felony, where a ſtatute prevents corruption of blood, the 
forfeiture of lands is prevented as a conſequence; for the forfeiture 
is by way of eſcheat, for defect in the defcent by rœaſon of the 
corruption of the blood. 1 Sal. 85. Pide ante, (B. 2.) 

So, it a man be pardoned before conviction, he does not forſci; 
his goods, or the profits of his lands. 5 Co. 110. 6, 

So, if a man be found guilty of homicide fe defendends, he ſhall 
loſe his goods and chattels. H. P. C. 41. 

So, if he be indicted for it before the coroner, and that he fed, 


2 Inft. 316. Dy. 238. 5. 
So, if he be indicted for homicide /e defendends, or by miſadren- 


ture, and be outlawed, 2 J. 316. 


Tho' upon verdict after his arraignment it be found that he did 
not fly; for this does not controul the nnding before the coroner, 
R. Dy. 238. 6. 

But in homicide /e defendends, there ſhall be a pardon of courſe 
for his goods. H. 40. 2 Ii. 316. 

And by the /. 24 H. 8. 5. if any kill a perſon, who lies in 
wait to murder or rob him, or to commit burglary, he ſhall not 


[+Nor lanes forfeit his goods or chattels.+ 


or tence 


ments. 


So, in an appeal, as well as upon an indiftment, a man found 
guilty /e defendendo, or by miſadventure, ſhall have a pardon of 
courſe. 2 Inft. 316. 

And the king cannot refuſe it ; and therefore, it ſhall be grant- 
ed by the chancellor, without the king's warrant. 2 Ji. 317. 

Yet if it be found that a man made an affault upon another 
near the highway, without ſaying, that it was ad murdranduun, it 
is not ſuſſicient to excuſe his goods, R. Bend. pl. 86. 1 And. 41. 


(B. 4.) When the Forfeiture ſhall be ſeized. 


After conviction, the ſheriff, or his bailiff, Sc. may ſeize the 
goods of a felon conviet, for the king. Cs. L. 391. 4. St. P. L. 
192. b. Vide poſt, (B. 7, 8.) | 

So, by the 7. 25 Ed. 3. fl. 5. c. 14. After indictment oi 
felony, and capras returned wan g in ventus, a ſecond capias ſhall 


$9 


TPO .t' 
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4 o returnable in tree weeks, comprizing alſo, that the ſherif } F 
r {-ize his goods, and keep them till the return of the writ; and if ; 
A then he render not, nor be taken, he ſhall loſe his goods: if taken, q Y 

or he render, his goods are ſaved, [= 
1 80, by the ff. de officio coronatoris, 3 (4) Ed. 1. If any be 1 

found guilty of homicide the coroners thall go to his houſe, & 8 
„ inquirant que catolla & blada habeat, quam terram, & quantum valet 7 
e annum, & appreciari faciant ut vendi paſint, & deliberentur 1 
d villate, ut inde reſpondeant coram juſticiaruis. St. P. C. 50. 
. 1902. 6. 

; But by the f. 1 Ree 3. 3. no ſheriff, bailiff, c. ſhall ſeize 
| the goods of a felon, before he be convict for the felony, Co. L. 

391. 4. St. P. C. 193. þ 
And this was a declaration of the common law. Hard. y. 


&. F. G $2. 
If he may ſeize, inrol, and deliver to the vill; he cannot re- 


more. St, P. C. 192. 5. 
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(B. 5.) To whom the Forfeiture ſhall be. 


By the common law, if a man be attainted for high treaſon, the 
forfeiture ſhall be to the king, of whatever lord the lands are held. 
S. P. C. 107. 4. Co. L. 13. a. 

So, if a man be attainted for petit treaſon, or felony, the king 
ſhall have year, day, and waſt, Vide Ann, Four, & aft. 

But upon an attainder for petit treaſon, or felony, the forfeiture 
of the lands and tenements of the felon ſhall be to the lord of 
whom the lands are held. 

Where a ſurrender is made to one who is convicted of felony 
2ad hanged before admittance, the lands are not forfeited to the 
lord, but deſcend to the heir of the ſurrenderor. 2 Vi. 13.“ 

So, if a man has by grant ura regalia, the forfeiture of lands in 
fee ſimple for an offence, which was high treaſon at the time of 
the grant, ſhall be to the patentee. R. Dy. 289. | 


ie —_—z * * 


(B. 6.) To what Time it ſhall relate. 


n ——̃— SO 1 _ 
2 £4 > — 653 - — — 2 * 
— W, * 4 — — — 
9 * - = . * 


If a man be attainted for treaſon, or felony, by verdict, or 
confeſſion, the ſorfeiture þ relates to the time of the offence, to 4c, te 
aroid all alienations afterwards. Co. L. 390. . Stamf. 192. a. real eſtate-Y 
Otherwiſe, if he be attainted upon an appeal, by verdict or 
contethon. Vide infra. or 
So, if he be attainted by outlawry upon an indictment. Co. 1 
I. 390. 5. 13. a. R. 30 H. 6. 5. a. | I 
1 if a man be convict in a præmunire. Dub. Cre. Car, 173. 4 
1.217 2 
So, if a man be a fugitive beyond ſea, it relates to the time of : | 
lis flight. R. 2 Cro. 82. 3 
So, if a man be felo de fe, the forfeiture relates to the fact. 2 
I Lov. 8, 75 | 1 
And : 
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FORFEITURE. 


And is veſted in the king before inquiſition found. > 
1 Lev. 8. R. 2 Cro. 82. TIS ; 

But the forfeiture of goods and chattels relates to the time of 
the conviction. St. P. C. 192. a, Co. L. 391. 

So, upon preſentnent of the coroner, of a fugam fe it, the 
forfeiture relates to the das of the preſentment, St. 192, a, 

So, if it be found by verdict that he fled, to the time of the 
verdict, St. 192. 4. To the time of the indictment, or acquit 
tal. 5 G. 109. 6. ; 

So the Fortciture, as to the ue profits of lands relates only 
to the convidtion. C. L. 390.6 

So the forfeiture by outlawry upon an appeal for the time of 
the offence is not mentioned in the count. G. L. 390. b, 13. 4 


(B. 7.) When it ſhall not be ſeized. 


But lands or goods of any indicted for treaſon, or felony, can. 
not be ſcized into the king's hands before attainder. 2 Inf, 48, 
Vide ate, (B. 4) 

Neither can they be granted before, by the king to another, 
2 J. 48. . 

So a man ought to live upon his goods, and the profits of his 
lands, till he be attainted. 2 J. 48. St. P. C. 192, 3, 


(B. 8.) In what Manner ſeized. 


After conviction by judgment, or outlawry, for high treaſon, 
Dc. a commichon goes to perſons named by the king, or the attor- 
ney general, to inquire, what lunds and tenements the offender 
had at the time of the treaſon co:r:aitted, and the value; and 
that they ſcize them into the king's hands, 1 

And the inquiſition taken thereon ſhall be returned to the court 
of excheguer, and filed in the oſuce of the king's remembrancer, 
Lut. 997. | ; | 

So, after convickion for felony, a /cire facias ſhall go againſt 
the vill, or any other, who has the goods in his cuſtody, &. P, 
C. 194. | 

Burt if any one has title to the goods or lands found by inqui- 
ſition to be the goods or lands of the offender, he may make lis 
claim, by plcading his title. Ii. 998, (Vide Praregativ, 
D. 83, 84.) $- 1} 

To which the attorney general ſha!l demur, or reply. 

[On certificate of commiſſioners of forfeited eſtates, that de- 
fendants were poſleſſed of lands forfeited, and did not difcloſ 
them according to ſtatute; the court would not grant ſcire facia, 
but ſaid they proceed as for lands forieited for high treaſon. Rex 
v. Tenants of Lord Deravertwater, T. 1717, in Sc. Bunb. 14. 

[But by fat. 4 G. On ſuch certificate, the exchequer is to 
proceed as on an inquiſition; and the court afterwards ordered a 


ſci. fa. on ſuch certificate, as on an inquiſition found. Bund. 14. 
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(c) Foxfeitures by Penal Statutes. 


O, in all caſes where a penalty or forfeiture is given by act oc 
8 arliament, without ſaying, to whom it ſhall be, or a limi- 
tetion for a recompence for the wrong to the party, it belongs to 

eing. 
* — given by ſtatute, without faying to whom, or how 
a be recovered, is a debt to the king, and muſt be ſued for in 
the exchequer. Rex v. Malland, H. 2 G. 2. Str. 828.] 

If the penalty or forfeiture is given for a non- feaſance as well 
as for a mis-feaſance. | : 

And therefore, where by the /. 5 & 6 Ed. 6. 16. if any ſell 
an office, &c. he forfeits his right, intereſt, &c. in ſuch office, 
deputation, gift, or nomination to it; in ſuch caſe, the giſt, or 
nomination, belongs to the king. R. 2 Vent. 267. 

[Where the ſtatute only enacts the ſorfeiture, (as 50/. for the 
marſhal not giving a note teſtifying the defendant's being in his 
cuſtody) the court cannot make a rule for payment; it muſt be 


recovered by action. IVocdcack v. Elpington, E. 3 G. Str. 50.] 


(C. 2.) How a Forfeiture ſhall be interpreted.“ 


A forfeiture ſhall be conſtrued favourably.“ | 

Therefore, under the /. 8 G. 3. c. 38. which enacts that the 
maſters, Sc. of every boat, c. navigating the Birmingham 
emal, ſhall give a juſt account in writing, &c. to the collectors, 
Cc. of what quantities of go:ds ſhall be in the boat. And in caſe 
they refuſe or neglect to give ſuch account, or ſhall give a falſe 
account, they ſhall forfeit 105. for every ton of goods which ſhall 
be in ſuch boat of which account ſhall be ſo refuſed to be given, 
or of which ſuch falſe account ſhall be given; it has been deter- 
mined that the penalty of 105. ſhall not be calculated on the 
waole of the goods in the boat, but on the difference between the 
quantity really in the boat, and the quantity ſpecified in the 
account. Comp. 585, 588.“ 


(C. 3.) In what Caſes one Penalty only, and in what, ſeveral 
ſhall be incurred when there are ſeveral Offenders.* 


*Where an -offence made penal by ſtatute is in its nature 
lngle; one ſingle penalty only can be recovered, though ſeveral 
join in committing it. Cop. 612.“ 

Thus the offence of impounding a diſtreſs in a wrong place, 
2zainſt . 1 & 2 P. & M. c. 12. though done by many, is but 
ae act, and ſhall be ſatisfied by one forfeiture, II. ibid.“ 

0, that for killing a hare under ff. 5 An. c. 14. is but one 
at, and incurs ne forfciture though done by many. II. ibid.* 

*But if the offence be in its nature ſeveral, cach offender is 
leparately liable to the penalty. I. 610, 612. 

Thus the offence of obſtructing a cuſtom-houſe officer con- 
mary to/f.8 C. 1. c. 18. /. 25. is an offence in its nature ſeve- 

ral, 
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FORFEITURE. 


ral, for one may obſtruct him in one way, and another, in ax. 
other: and therefore on an information, and verdid againſt |, 
veral perſons for that offence, each is ſeparately liable, Coup, 


610.0 


C. 4.) Where one Penalty only, and where more may be in. 


curred in one Day,* 


A perſon can commit but one offence on one day, againſt 
the ff. 29 Car. 2. c. 7. by exefciſing his ordinary calling on a 
Sunday, Crop. 640.* | 

*But two penalties may be incurred on the ſame day, on the 
12 G. 2. c. 36. for ſclling books, the originals of which were 
written and publiſhed here, and afterwards re- printed in another 
country, and imperted into this, if the acts of fale be diſting, 
3 Term Rep. og. Vide the Statutes in the reſpectiue Caſei. “ 
ln a penal action, if the jury ſind a verdict for the plaintif}, 
in one penalty generally, and the plaintiff apply it to one count, 
he cannot 2. apply it to another, though the former be 
bad in law, and though the evidence would have warranted the 


yerdiQ on any other count. Id. 448.“ 


Vide more concerning Foifiture, in Chancery, (3 I..—4 D. 2.) 
—Copybold, (H. 7. -M. 1, &c.) - Farceable Entry, (D. 26, 29. 
Franchiſes, (G. 3.) —Lilerties, (C. 1, 2.)—Market, (I. — 

er, (K. 2, 8, 11, &c.)—Patent, (F. 3.)—Preregative, 

60.) 


F O R G E R T. 


(A) Foꝛgery, What ſhall be. 


(A. 1.) By the Common Law. 


YORGERY is, where a man fraudulently writes, or pub - 
liſhes a falſe deed, or writing, to the prejudice of the right 

of another. 
[Forgery may be committed of any writing, tho” not a deed; 
and altho' no actual prejudice enſues from it, but only a poſſibi- 


| lity of it. Rex v. Fohu Ward of Hackney, H. 13 C. Str. 747. 


Td. Raym, 1461.1] 

So, if he eraſes words out of a deed. 

If he falſiſies a copy of a depoſition upon record, by erazing 
the words (that did) whereby the depoſition is made more politive- 
3 Ru/b, App. 2. 39. f 

If a deviſe be to A. for life, remainder to B. in fee, if a man 
writing the will omits the eſtate for life, . 760. _ 


FORGERY. 120 


But if a man alters a deed to his prejudice, it will not be a 

forgery : as, if che obligee makes the obligation to be for a leſs 
5 Sal. 37 5 

* 2 man indorſes exchequer bills, as received for cuſtoms, 
where he is not an officer; for he prejudices himſelf only. R. 

Sel. 38. a e 
80 if he omits to inſert in a will, &c. a legacy, or other thing; 
je the deviſe made be not altered thereby, it is no forgery, &. 
M. 760. ; 

If he writes a will for a perſon non-ſane, and delivers it to 
him; it is no forgery, but a miſdemeanor, if he knew it. 


Ji. 760. 


#Y;de 1 Hawk, Leach 335, 339. Str. 1144.“ 
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(A. 2.) By the S. 5 ZI. 14. 
By the /. 5 El. 14. + (by which all former ſtatutes for forgery 41 


zre repealed,) any, who ſhall of his own head, or by fraud with 2 Gee. 2 25. 
others, &c, forge, make, or cauſe to be forged, Sc. any falſe 832 80 
deed, charter, or writing ſealed, court- roll, or will, to the intent N 
to moleſt, c. the freehold, inheritance, right, Sc. of lands, 
freehold or copyhold : or ſhall publith, or give it in evidence, 
knowing it to be forged, being convict by action founded on this 
ſtatute at the ſuit of the party grieved, or otherwiſe according to 
courſe of law, or by information in the ſtar-chamber, ſhall pay 
double coſts and damages to the party grieved, be ſet on the pil- 
lory, have both his hears cut off, his noſtrils ſlit and ſeared with 
hot iron, forfeit his lands, Cc. to the queen for life, and ſuffer 
perpetual impriſonment, 
And if any of his own head, or by fraud with others, forge, 
er cauſe, or aſſent to be forged, any charter, deed, or writing, 
to the intent any may claim an intereſt for years in lands, &'«, 
not copyhold, or an annuity, in fee, tail, for life or lives, or 
yearsz or any obligation, releaſe, or other diſcharge of debt, 
«tion, c. or ſhall publiſh or give in evidence ſuch deed, writ 
ing, obligation, &'c. knowing it to be forged, being convict as 
zorefaid, ſhall forfeit double coſts and damages to the party 
griered, be ſet on the pillory, &c. loſe one car, and be impriſoned 
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for a year without bail, &c.+ +ſAnl the 
For the points reſolved in the conſtruction of this ſtatute, —_— : 
vide 1 Hawk, Leach 341. et ſeq. and Str. go1.* ** 


For the ſubſequent ſtatutes relating to Forgery, ſee 1 Hawk. ny, without 
Laach 204, 213.7 benefit of 
*For the points reſolved on many of theſe ſubſequent ſtatutes, . 
lee id. ibid. and Doug. 300. 4 Term Rep. 28.8 
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FORGERY. 


(B) Remedy fo) Foꝛgery. 
Cz. 1.) By Adion. 


+\ Pile the A N aQion for deceit lies by the common law againſt a forger 
maren of falſe deeds: as, if he forges a ſtatute, obligation, or other 
* ſpecialty in the name of B. F. N. B. 96. B. Vide Adin 10 0 
the Lafe fer Deceit, (A 2.) 
Cr the graut of a preſentation by an abbot under the cal of 
his convent, F W. B. 90. C. 
Or letters of reſignation, by a parſon, of his beneſice. F. M. 
B. 99. L. 
So, by the f. 5 El. 14. the party grieved may ſue his acion 
of fangen of falſe deeds on tllat ſtatute by original, or by bill in 
B. K. or in the exchequer. 
And in ſuch action of Forger, &c. ſhall have the ſame proceſz 
as in treſpaſs, | 
But in ſuch aQion, the plaintiff's releaſe ſhall diſcharge only 
his coſts and damages, and the court may proceed to judgment 
and execution for the other penalties, 


Vide Plauder, (2 S. 26.) 


(B. 2.) By Indictment. 


vide Tzdift- 80 he may be indicted for forgery, by the common lav. 

ment, D. — And by the . 5 El. 14. the juſtices of yer and terminer, and 

0. 3, 5.) juſtices of aſſiſe, in their general ſeſſions, Sc. may hear and de- 
termine the ſaid offences, and award proceſs, &c. as they may 
againſt any indicted before them of treſpaſs. | 

But juſtices of the peace have no juriſdiction of forgery upon 
the /,. 5 El. 14. Cromp. Fut. 56. b. R. Cre. El. 87. 

Nor, of felony for the ſecond offence; for they have not the 
record of the firlt conviction before them. Cromp. J. 56. 6, 

Tho' they are juſtices of peace, and alſo of gavul-delivery, R. 
Co. EL. 697. : 

The indictment ſhall be good, if it purſues the words of the 
ſtatute, tho” it be improper Latin: as, if it ſays, quad ſuper cop! 
ſuum proprium fabricavit e for it is purſuant to the words of we 
ſtetute. R. 2 Lev. 221. : 

So, if it alledges, that A. ſciſed Jayavich, B. cum intentions ad 
moleſtand” falſo fabricavit fuctum per qued . convegzavit Jayrricl. 
Park, c. for tho' there be a variance in the name of the lint, 
yet the intent to diſturb A. is the fact, which the jury ought 
find, and is ſufficiently alledged. R. £g. 57, 261. 

But if an indictment ſays, that ſuch a one contrafecit ſcriptum 
continens ia ſe ſcriptum obligatorium, it will be bad; for it is repug* 
nant, and impoſſible. K. 3 Mod. 104. 

As foll:ws is a ſuſſicient averment of the tenor of a forged re- 
ceipt in an indictment. And it is only neceſſary to aver a gene- 
ral intent to defraud, without ſetting forth the manner in which 


it was to be effected. 2 BY, Rep. 787.5 = 
An 


FORGERY, 


An indictment for forging a paper writing pzporting to be the 
wil! of A. B. is good. 4d. 790.* : 

„On an indictment for the ſcrgery of* [a will of perſonal 
eue, a probate *is concluſive evidence in favour of the defend- 
ant,* Rex v. Vincent, M.8 G. 8. Str. 481. 

*[n an indictment for forging a bill of exchange, it is not neceſ- 
ſr; that it ſhould be ſtamped in order to be received in evidence, 
though by 23 G. 3+ c. 49. which impoſes a ſtamp duty on ſuch 
inltruments, it is ſaid that no bill of exchange thall be received 
in evideace unleſs it be firſt duly ſtamped. 2 Term Rep, G06.“ 


FOR NI. 
Vide Amendment, (D. 5.—L. 1,—W.,—X.) 


FORMA PAUPERIS. 
(A) Suit in Forma Pauperis, 
R* the ,. 11 H. 7. 12. every poor perſon having cauſe of 


action, or ſuit, ſhall have by the chancellor a writ original, 
or ſubhena, without paying for ſcaling or writing the ſame. And 
the chancellor ſhall a!hgn clerks to write, and counſel and attor- 
ney for the ſame, without reward taking. 

50 ſhall the juſtices of B. R. C. B. barons of excheguer, and 
al other juſtices in courts of record, where ſuch ſuit thall be. 
And therefore, in chancery, and every court of record, the 
plaintiff having cauſe ofguit, upon afidavit, that he has not 54. 
2dove the matter in queſtion ſhall be admitted to tue i firms 
fauperis. 

And by Ord, Cla. no counſel, attorney, Cc. aſügned, ſhall 
tix fee, or agree for recompence, c. on pain of cenſure by 
tie court: nor refuſe to profecute or defend for ſuch paper. 
Ide Rules and Orders of Chancery. 

And by order 18th of Novem. 20 Car. 2. no pauper writs ſhall 
pay fees for ſealing. 

50 a woman, indicted by her huſband for a miſdemeanor, 
ſtall be admitted to defend in fermd pauperiss Mad. Ca. 88, 
[Defendant on an indictment may be admitted in imd pau- 
ferit. Rex v. Wright, P. 9 G. 2. Str. 1041. B. R. H. 
M1, 253. ] 

[A perſon convicted of perjury, and outlawed for forgery, may- 
e admitted to plead the king's pardon 42 ferr# porperis. Rex ve 
Megan, M. 18 G. 2. Str. 1215.] 

But theſe are caſes at common law, and not under the ſta- 
we; for it has been held that in an action the defendant cannot 
e admitted to defend in formd puriperics 1d. ibid. and Barnes 
328. Str. 1641. B. R. H. 211, 253.8 
Vol. IV. R [Defend- 
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FORMA PAUPERIS, 


[Defendant on an attachment for a contempt, here there!; 


no cauſe in court, “ is not admitted to defend in forms pauperi; 


Rex v. Pearſm, T. 33 & 34 G. 2. 2 B. M. 1039.] 

And a defendant removing an indictment by certiorari without 

d cauſe, cannot be admitted a pauper. 1 BI, Rep. 230,% 

So, by the /t. 5 C 6 W. & M. 21. and g & 10 ,. 3. 27, 
he ſhall be excuſed ſtamp- duties who is admitted to ſue or deſend 
in forms pauperis. | 

So, by the ff. 2 G. 2. 28. a perſon arreſted on a capias, or in. 
formation, relating to the cuſtoms, making affidavit before 3 
judge, or commiſſioner to take affidavits, that he is not worth 
5 J. beſide his wearing apparel, if he petition to defend in frm; 
panperis, the judge in diſcretion may admit him fo to do; and 
aſſign counſel, attorney, or clerk, who ſhall take no fee or reward, 

But by the /. 23 H. 8. 15. a plaintiff admitted as pauper, if 
nonſuit, &c. inſtead of paying coſts, ſhall ſuffer ſuch other pu- 
niſhment, as the juſtices of the court where the ſuit depends {hall 
think reaſonable. 

So, if he be admitted, tho' he was diſpaupered before nonſul. 
R. 1 Rol. 88. 

And, a parper, being nonſuited, may have corporal puniſhment, | 
1 Rol. 88. 

Aud the uſual courſe is, that coſts are taxed, and if he does 
not pay, he {hall be whipped; except where the court in dif. 
cretion (as it may) direCts that he ſhall be excuſed from both, 
I Sid. 261, Sal. 506, 

By rule in the exchequer 47, a petitioner to be admitted in firmd 
pauperis ſliall bring a certificate under counſel's hand, that he hath 
probable cauſe of ſuit, and take the uſual oath, &c. Vide Rules 
and Orders in Exchequer. 

So, by a rule in B. R. H. 3 & 4 . 2. Nullus admiltatur 
in forms pauperis extra curiam. | 

{The court may admit perſons to ſue in forma porperis at any 
time. Langley v. Blackerby, H. 12 G. 2. Andr. 306.3 Vit 
3 Will. 24.* 

[Plaintiffs are not admitted to ſue in formd pauyperis, unleſs 
counſel certifies, that there 13 ſome foundation for ſuing ; nor 
proſecutors to proſecute, unicfs ſome ſpecial ground is laid for 
the motion. Rex v. Clarke, H. 2 G. 3. 3 B. MH. 1308.] 

{Admiſſion in formd pauperis in chancery, is not binding on the 
oſhcers of B. R. fo that on an iſſue out of chancery to be tried in 
B. K. the party muſt be admitted again. Gibſon v. M' Cart;, T. 
9 G. 2. B. R. H. 311.) 

So by order in the excheguer 1717, no pauper is to be admitted 
but by conſent of the clerk and counſel aſſigned to be ſcanding 
counſel; and if admitted after commencement of the ſuit, tbe 
paper to give ſecurity to pay the colts before admittance. 

The atidavit to ground the order for admiſſion to fre in f- 
m4 pauperir, muſt be made by the plaintiff himſelf and not by 2 
third perſon, 2 Brown 273.5 8 
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FORMA PAUPERIS, 


80 if a panper contracts for the benefit of ſuit, he ſhall be diſ- 
miſſed, and never afterwards retained, Per Ord. Cla. Vide 
Rules and Orders of Chancery. 

So, if he gives, or agrees to give, a fee or recompence ; he 
ſhall be diſpaupered, and never afterwards admitted. Ord. Cla. 
Tide Rules and Orders of Chancery. 

So, if he has an eſtate in poſſeſſion, tho? it be mortgaged above 
the value. Per Holt, 2 F. cont. Sal. 507. 

So, if he gives notice of trial, and does not proceed. Sal. 506. 

Coſts cannot be given againſt a pauper leſſor of the plaintiff, 
for not going on to trial; if vexatious, he may be diſpaupered. 
N:bes v. Watts. Fort. 319.] 

[But if coſts are taxed, he ſhall pay them before he try the 
cauſe, S. C. Str. 420.) 

[If pauper is nonſuited on a ſlip of the attorney, notwithſtand- 
ing which defendant might have gone into the merits, the court 
will not ſtay proceedings in another action till he pays the coſts 
of the former. Winter v. Slau, M. 4 G. 2. Str. 878.] 

If pauper is nonſuited, brings a ſecond action, and recovers, 
coſts of the firſt ſhall not be deducted out of the recovery in the 
ſecond. Butler v. Inneys, H. 4 G. 2. Str. $91.] 

[if pauper gives ſeveral notices, and does not go on to trial 
the courc will not reſtrain him from going on to trial till he has 
paid colts of former notices, but they will make an order to diſpau- 
per him ait. Taylor v. Lowe, T. 7 G. 2. Str. 983.] 

(If defendant in ejectment obtains trial at bar, on conſenting 
to pay bar-coſts, and to receive ii prius coſts, and then leflor 
is admitted in formd pauperis, and has a verdict againſt him; yet 
he ſhall not pay coſts before he brings another ejectment. 
Britain v. Greenville, M. 13 G. 2. Stir. 1121.] 

[Pauper ſhall not pay coſts, tho? diſpaupered; if taken on exe- 
cution for coſts, he ſhall be diſcharged on motion. Sclamon. v. 
nel, i1 G. Fort. 320.] Wide 3 Will. 24.* 

So by Ord. Cla. proceſs of contempt at a paypry's ſuit ſhall not 
be ſent to the great ſeal, till ſigned by the fix clerk, who ſhall 
take care that it be not vexatious. ide Rules and Orders of 
Chancery, 

Ne vid will not be allowed to amend his bill by ſtriking out 
defendants' names, without payment of coſts. 2 Brown 
272, 3.8 


FORMED ON. 
Vide Pleader, (3 E. 1, &c.) 


FOWLING. 
Fide Fuſlices of Peace, (B. 45, 46.) 


FO W S. 
Vide Diſmes, (H. g.) 
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FRANCHISES, 


(A) How they may be claimed. 
(A. 1.) What by Preſcription. 


Vide Pre LI. franchiſes are derived from the king, and ought to be 
feriprion, claimed by charter, or by preſcription, which ſuppoſes the 
(C.—D.) grant of the king. 2 /t. 281, 496. Per Finch, guz. u. 
9 Co. 27. 6. 8 
Any ching which may be claimed without matter of record, 
may be claimed by preſcription. Co. L. 114. . 
As, a privilege to be a corporation. Co. L. 114. Vide gif. 
(F. 4.) | 
Tenere placita, Co. L. 114. 3. 2 Rel. 210. I. 52, Tide 
Courts, (P. 1.) 
To have treaſure-trove. Co. L. 114. b, Vide IWaife, (G.) 
Waifes, and eſtrays. 5 Co. 109. 6. Co. L. 114. J. Vide 
Wife, (A. 1, 2.—F.) 
Wreck of the fea. Co. L. 114. bo Vide Wreck. 
A court leet, and other courts. Co. L.. 114. 5. 
Royal fiſhes; as whales, ſturgeons, Sc. id. 
Fairs, markets, Sc. UHbid. 
Frank-foldage. lid. 
The cuſtody of a gaol. Eid. 
So a man may make title to land by preſcription, Bid. 


(A. 2.) What not. 


But franchiſes and liberties, which cannot be ſeize before the 
cauſe of forfeiture appears upon record, cannot be claimed by 
preſcription, Co. L. 114. 2 Rel. 270. |. 20. 5 Co. 109. b. 

As, bona & catalla proditorum, felanum de fv, fugitivarm, 
utlagatorum, vel in exigend paſitorum, . Co, L. 114. a. K. 
5 G. 109. K. 9 Co. 24. 3. Vide Nui, (B.—C.— 0.) 

Conuſance of pleas. Cs. L. 114. a. Vide Courts, (P. 2, dic.) 

Deodands. Co. L. 114. 4. Vide Mi, (E. 1, 2.) 

Privilege to have a ſanctuary. G. L. 114. 4. 

To make a corporation. Co. I. 114. . [ide %, (F. 1, & 

To make a coroner, or conſervator of the peace. Co, L. 114. 

Jo have ſines pro Acentia concomdamdi. Jen. 271. 

But a man may claim thee privileges indirectiy by preſcription; 
for he may claim a county palantiie by preſcription, to which 


jura regalia belong. Co. L. 114. be Vide 72, D. „5 


(B) Confirined. 


7PON prayer of the commons 21 Hd. 3. to the king to rr 
ſtrain the granting of franchiſes, it was anſerorod, that te; 
ſhall be granted by good advice. 2 . 202. . zg. 


Nun 
. GY 


FRANCHISES. 
But by the /. M. Ch.g H. 3. o. & 47. civitas Lendinenfis, & 


vg ollie croitares, burgi, & ville hadeant omnes libertates & lilerus 


oluctudines [ak 
* the J. 34 Ed. 1. 4. de tallagia non concedends, haleant ita 
[here, tout align» tompore babuerunt. 

And all liberties were afterwards confirmed by the fs. 1 Ed. 
z. 9. 14 . 3- 1. he 1 H. 4 144. 
9H. 4. 1. 13 H. 4. 1. the /. 3 H. 5. fl. 2. c. 1. the „f. 2 H. O. 1. 


(C) Allowed in Eyre. 


NANCHIS ES, which do not lie in preſcription, but are 

on'y allowable by charter, if the grant was before time of 
memory, viz. before the time of king R. 1. may be claimed by 
Harter of confirmation, or allowance in eyre, B. R. C. B. or 
rler, without ſhewing the original grant. 2 /. 281. 
9 Cz. 28. 4. 2 RIA. 201. J. 5, 10. 

And without ſuch confirmation, or allowance, they cannot be 
chimed. 2 Rel. 200. J. 40, 45+ 1 Role 112. Von. 284, 289. 
80 a grant of diſcharge, or exemption, before time of memory, 
ball be of no effet, without a confirmation or allowance ; tho? it 
has never ſince been charged. 2 Kel. 200. J. 50. 

An allowance in eye is peremptory to the king. 2 Rel. 201. 
J 20. 

Not in B. R. c. if the grant afterwards appears to be illegal. 
2 Rel. 291. 1. 23. 

[Allo wance iu eyre is not conrliqſiue evidence againſt third per- 
ſons ; the true way of pleading it, 15 to alledge unmemorial utage, 
aud to produce alſo the allowance in B. R. or in ere. Biddulph 
v. atler, T. 26 & 29 C. 2. 2. Wil. 23.) 

Aa anticat charter, it the words are general, or obſcure, ſhall 
be conſtrued according to antient allowance, 2 17. 282. 9 Ca 
28. a. 

Or according to the 1 
made, and ſubiequent uſage. 2 17. 282. 

If a charter of iibertics picades betore juſtices in ere, or of the 
foreſt, be delayed to be allowed; a writ lies de Jibertutibus allocan- 
di. F. N. B. 229. B. 

And it may be ſued by a corporation, or by a ſingle perſon. 
J. N. B. 2 0. 

Dy the /s. 3 (or 3 & 4) Ed. 6. 4. & 13 El. 6. if a charter ! e 
lt, ſhewing an exemplification or cat oi the roll, is luticient. 
2 . 282. 

But if the charter be within time of memory, there needs no 
confirmation, or allowance. 9 Co. 28. a. 

do a thing which may be claimed by preſcription needs not any 
confirmation, or allowance. Cont. 2 Inſt, 281. fcc. 9 Co. 28. ad 
Sirata Mare. Kit. 39, b. 


mport of the words when tle charter was 
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(D) County Palatfne. 
(D. 1.) What ſhall be. 
T HF higheſt franchiſe is a county palatine, * 


4 A count palatine is ſo called a falatio regis, becauſe the count 
iy has jura regalia within his county as fully as the king himſelf, from 
7's whom all juſtice, honour, dignity, franchiſes, and privileges were 


1 at firſt derived. 4 /. 204. Dav. 60. 

2 And the county is made a county palatine; not the perſon, 3 
5 caunt palatine. 4 J. 205. 
15 It may be by preſeription, or by parliament. 
bi. So the king may create a county palatine. Dav, 61. 
1 In England, Chefer, Durham, and Lancaſter, are counties pa, 
* latine. Dav. 61, 5. Of which, vide Paſt, (D. 3, 4, 5, 6, 7.) 
17 In Tre/and three counties palatine were created mp. H. 2. 
5 (1.) The province of Leinfler, granted to carl Strongbow, which 


i afterwards deſcended to five daughters, who, upon partition, had 
each a county by itſelf, which was a county palatine. Dav. 61.6, 
(2.) The province of Meth, (3.) The province of Ufer. Dav, 


4 (D. 2.) The Dignity. 

| bg | The authority of him, who had a county palatine, was as full, 
1 as the authority of the king hunſelf, within his county palatine. 
9 4 Infl. 205. 


And conſiſted in a royal ſeigniory, and royal juriſdiction, 


on 


ſ Dav. 62, Qs ; Z : : ; 

1 In a county palatine, the juſtices in eyre, of aſſiſe, of gaol-deli 
i very, of the peace, Ic. were made by commiſſion under ſeal of 
1 the count palatine. 4 nf. 205. till by the /. 27 H. 8. 24. the 
. ower was reſumed, and recontinued to the king. 

1 All original and judicial writs, and all indictments there ſor 
1 treaſon, or felony, were in his name, till the /. 27 HF. 8. 24. 
2 enacted, that they ſhould be in the name of the king, and teſte'l 
4 in the name of the count. 4 Ii. 205. 

5 And, till the ſame ſtatute, an indictment ought to be contra 


pacem of the count, and now contra pacem regis. 4 Ii. 205, 
So, till the ſame ſtatute, the count palatine might pardon trea- 
ſon, iclony, &c. Ibid. 
So the count palatine might make a tenure in capite, by grand 
ſerjcanty, Sc. Dav. 62. b. 
And barons within the county. 4 I. 211. Dav. Ca. ö. 


© ene 


(D. 3.) The County Palatine of Lanecaſler, | 


The county palatine of Lancaſter was erected by act of parlia- 
ment 50 Ed. . 4nd granted to 7%, duke of Lancaſter, his fon, 


for liſe; & quod habeat canceilariam ſuam, ac brevia ſua ſub f gille ſuc, 
| deputardo 
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6; utands juſiiciarios ſuot tam ad Flacita corone, quam alia placita 
vecungue ad communem legen; ac cagnitianem, & executicnem, Ee. 
pr brevia & miniftros ſuos faciend” ; & quacunque al” libertotes ac 
ra regolia ad comitatum palatinum pertinent”, adeo liberi ficut comes 
(orice, fre 4 Tiff. 204. Dau. 62. 1 Vent. 157. 

"And therefore, the king ſhall have the ſame prærogative, where 
he is ſcited in right of the dutchy of Lancaſter, as where he is 
ſeiſed in right of the crown. Cro. El. 240, 


But king H. 4. by charter in parliament directed, that all poſ- 


ſeſions of the dutchy ſhould remain as before. P. Cem. 214. 

And by the . 1 Ed. 4. all potſeſhons, which king H. 6. had 
the 3d of March preceding, are veſted in and annexed to the 
crown, as forfeited for high treaſon, and by the ſame a& are 
created to be the dutchy of Lancaſter, and the county of Lancaſter 
is made a county palatine, and parcel of the ſaid dutchy ; and the 
king ſhall have a ſeal, chancellor, and other officers for the 
county palatine, and others for the dutchy, and they ſhall be 
managed ſeparately from other pofſeihons of the king. PI. 
(Cem. 219. | 

By — J. 27 H. 8. 11. % 6. all leaſes of the king's manors, 
nds, &c. in the county palatine of Lancaſter, or of the dutchy 
of Lanca/ler out of the county palatine, &c. ſhall paſs under the 
ſeals of the dutchy of Lancafter, or of the county palatine, as 
heretofore uſed. Vide Patent, (C. 4.) 

$9, by the ff. 27 H. 8. 24. / 5. juſtices of aſſiſe, gacl-delivery, 


and peace, made by the king in the county palatine of Zancafter, © 


ſhali be by commiſhon under the king's uſual ſeal of Lancaſter, 

By the /. 37 H. 8. 19. fines of lands in che county palatine of 
Lincaſter, before juſtices of aſſiſe at Lancaſter, ſhall be of equal 
force as fines in C. B. 

And fines and recoveries ought to be levied there, of lands 
rithin the county palatine, and not at Mminſter. 4 Lift. 205. 

And therefore, juſtices of aſſiſe, gaol-delivery, and the peace, 
are always aſſigned by the king for the county palatine of Lancaſter, 
by eommi ion under the ſeal of the county palotine. hid. C 

[ /oftatim capias is the proceſs to be ſerved on defendant, and not 
the cllancellor's mandate. Barnes 406.) 

By J. 22 G. 2. c. 46. meſne proceſs in any ſuit in court ab 
len of Chefter, or Common Pleas of Lancaſter, bearing zefte in the- 
preceding ſeſſions, may be made returnable on the firſt nee 
of any month, in each of the two vacations betwixt th. ſeſſions, or 
on the firſt day of ſeſſions, and on thoſe returnable in vacation in 
bailaole actions, defendant ſhall put in ſpecial bail in eight days 
ater the return, or ſheritf ſhall aſſign bail-bond; and on iervice of 
copy, defendant ſhall appear in eight days after return, or piaintiff 
may enter appearance, and proceed; and all ſuch writs may be 
proceeded on as if they had been returnable at the preceding 
lelſions.] 

o the king has a court of equity, for matters of equity ariſing 
vithin the county palatine of Lancaſfer. 2 Lev. 24. And this was 
owed by the /t. 50 Ed. 3. 
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So the dutchy-court at //;/minfler may examine matters o 
equity ariſing out of the county palatine of Lancaſter, within the 
dutchy of /oncafler. 2 Lev. 24. 

So, by uſage, ſince the time of H. 5. for matters of equity in 
the county palatine of Lancaſier, Semb. 2 Lev. 24. 

The proceſs in the dutchy-court, thall be by privy-ſeal, attach. 
ment, Sc. as in Chancery. 4 Inſi. 406. 

The ofhcers there are the chancellor, attorney, receiver- general 
clerk, auditors, ſurveyors, meſſenger. 4 Ii. 206. - 

[By./t. 17 G. 2. c. 7. the chancellor of the dutchy may appoint 
commiſſioners to take aſſidavits to be uſed in the courts of the 
county palatine.] 

. And four council aſſiſtants and council to the court. 4 Inf. 206, 
$f But lands heid of the dutchy are not, without more, within the 


49 county palatine. Serv, SEM, 43. 

i D. 4.) The County Palatine of Chefter. 

11 

0 ; The county palatine of Cheſter is by preſcription. 4 In}. 211, 

. Dav. 62. 1 Vent. 157. 

1 Hugh Lupus had the county of Chgſter granted to him by . 
L . liam the conqueror, tencndum fibi & beredibus ita libere ad gladiun, 
15 fieut ihſe rem tenelat Angliam ad coronam, 4 Inſt. 211. 

a” By this gene. al grant, he had jurz regalia, and a county pal 

ta tine. 4 If. 211. 
tl And the city of Cheer, tho? a county of itſelf, is part of the 
. county palatine. 4 Inff. 212. ; 

* But the biſhoprick of Chefter was held of the king, and the 
"14 poſſeſlions not within the grant. 4 Iiſt. 211. 

2 | 

117 (D. 5.) In the county palatine of Gaſfer, the chamberlain of Cen lus 
A Ka = a court of equity held at the Exchequer there ; and he is in tlie na- 
5 ture of a chancellor. 4 I. 211, 212. 

4 Aiſo he ſhall be a judge of matters at common law in the ſame 
* county, as in the Chancery at Maſiminſter. 4 Inſt. 211. 

4 And he has a deputy, called the vice-chamberlain. Ibid. 

'Þ And all proceſs to the county palatine ſhall be directed to the 

14 chaniberlain, commanding him, that he command the ſheriff to 
© execute it. 2 Lev. 111, 

"| If an information be for a fact in the county of the eity, there 
4. ſhall be a mietimus to the chamberlain, commanding that he fend it 
2 ' to the mayor, and after trial take it back, and remit it to the court, 

#*$1 2 Mad. Ca. 328. 

B 

1 ; MD 6,) $5 within the county palatine of Chefer, the chief juſtice o 
} 3 (Hefter has juriſdiction of all pleas of the crown, and common 
0 f VE OT pleas. 4 Inft. Z'l. 


So, beterc him, fines and recoverics may be ſuffered, 4 U. 


211. 

And by the %. 2 & 3 Hd. 6. 28. a fine before bim, being pro- 
claimed three feveral days, at three feverai ſeſlious, ſliall be of the 
ſame cifect as a find at 1 inder. a 
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if error be of a fine in Cheer, it ſhall be directed to the chief 
juſtice, vel ejus locum tenenti, and not to the chamberlain. Dy. 

20. be 

80 records of the courts of Vier, for trial there, Nall be 
eranſmicted to the juſtices of aſſiſe, not to the Chamberlain, R. 
2 Lev. 111. 

do error to reverſe judgments in Cheſter, ſhall be in a ſpecial 
manner. Dy. 345. be 4 1. 214. 

But this does not extend to error in fact. Lid. 

Nor to error upon a fine. 4 Int 214. 

Or to reverſe an utlawry. X. Sal. 500. 

By the f. 1 H. 4. 18. if a perſon of the county of | Chaſer 
commit fo!ony, battery, or other tr: ſo ae out of that county, and 
then lee into Coefter, proceſs ſhall go to the eigen, in tlic county 


where the ofience was done, and ther the oatlawry th2!! ve cer- 


tified to the officers of the couy of Cheer, and the fender, 


and his lands there ſeized for tie. lord of (, raving wt the 
ling, year, day, and waſte, and his lands elſewhere ſhail remain 
in the king. 

So, by the ff. 43 El. 15. a ſine of lands in the county of the 
city of Cheſter, may be levied hefore the mayor of & ier, in the 
ſame manner as before the high juſtice of Chefter z but error there - 
on lies before the chief juſtice of Ager. | 

And by the fame flat. he may iſſue a dedimus foleſlatem to take 
fines, or to make atto: nies in a common recovery. 

[By ff. 12 G. 3. c. Zo. additional ſalaries are granted, 300 J. 
fer aunum to the chief juſtice, and 200 J. to the ſecond, and 
200 J. to each of the Nei judges. ] 


(D. 7.) The County Palatine of PDurlam. 


So the county of Durham, being parcel of the bifl.oprick of 
Durham, is a county palatinz by preſcription. 4 %. 216. Dave 
62, b, 

And has it's chancery, and juſtices. Dav. 62. b. 1 Nul. 100. 

By the /. 27 H. 8. 24. /. 21. The bithop of Diurhum, and 
tis chancellor, ſhall be juſtices of peace in the county palatine of 


Durham, 


And he ſhall have the efcheat of his tenant for treaſon, if the 
eſtate he not cntailed, were there is a foricuure by the ½. H. 8. 
1 Rel. 400. 

And he hall preſeribe for the goods of ſelons, or of ſelons of 
themſclves. R. in a quo W. 1 K. 399, 40. 2 Bul. 226. 

And before the /. 27 H. 8. 24. he might pardon all trcaſons 
and felonies within his county. 1 Br. 150, 

And a recovery in C. B. for lands in the county of Dirham 
ſhall be void. 1 Bul. 16c, 

So it is ſufficient to preſeribe for ſranchiſes not granted. by 
baying, that it is a county palatine, and has fara regalia, & ratione 


inde he claims ſuch franchiſes. R. 2 Bal. 220, 7. 
[By 
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[By at. 4 G. 3. c. 21. the chancellor and juſtices of the 
court of pleas may appoint commiſſioners to take athdavits,] 


iN D. 3.) Ely, Or. 


þ | 2 = a county palatine by the /. 33 H. 8. 10. and the 
. 0 5 3. 
5 The king 10 H. 1. erected the cathedral of Ely out of the 


monaſtery there, and the biſhoprick out of the abby; and granted 


* the county of Cambridz:, before un the dioceſe of Lincoln, for 
. his dioceſe. 4 Inſt. 220. 
| þ To the biſhop and his ſucceitors the king granted /ura regol 
+ within the ifle of Ely; by which grant, and by preſcription 
. founded thereon, the biſhop has a royal juriſdiction before his 
| i a juſtice de placitis corone, & de communibas placitis. 4 Inſt, 220, 
if But Ely is only a royal franchiſe, and not a county palatine, 
1 ; Carib. log. 
F? And therefore, if there be an action in a court of 1/:/minfer, 
4 for a matter ariſing there; the detendant cannot plead to the 
#i juriſdiction of the court: but the biſhop may demand conutance 
*K of the plea. R. Carth. 1cg. ; 
iN And an action there for lands in £!y is not void, as it would be 
* in a county palatine. Carth. 109. 8 
. 80 the county of Pembroke in Wales was a county palatine 
8 but the juriſdiction is ouſted by the /. 27 H. 8. 26. 4 Inf. 221, 
pu So Hexham was claimed by the archbiſhop of J as a county 
i ; palatine; but 14 El. it was determined to be part, and within the 
Ws ſame juriſdiction as the other part, of the county of Northumters 
"lf land. 4 Inff. 222. 
1 (D. 9.) The Juriſdiction of a County Palatine. 
A | A county palatine has juriſdiction of all pleas of lands and 
| tenements lying within the county palatine, which ought to be 
5 determined there, and not elſcwhere. R. 4 t. 212. 
4 So, of contracts, and all matters and cauſes which ariſe within 
by. ; the county palatine. 4 Ii. 212. | 
* And therefore, if real actions for land within a county palatine, 
Ls are brought in the courts at miner, it may be pleaded to the 


W 
3 juriſdiction of the court; except in error, foreign plea, or voucher, 
4 Iiſt. 212. Vide Abatement, (D. 2.) 

So, in perſonal actions, if the matter be alledged within a 
county palatine. 4 J. 213. | 

In debt upon a bond, &c. which appears by the date to be 
made in a county palatine. Sav. 35. 

[B. R. will expect a return to a /atifat into Durham, and 
will not determine as to juriſdiction on motion, but on claim of 
conuſance or plea to the juriſdiction, Chapman v. Maddifon, P. 
11G. 2. Sr, 1089, Andr. 191.] 

So an inhabitant of a county palatine cannot be ſummoned out 
of it, except in caſe of treaſon, or error, by any writ or procels. 


4 Int, 4 12. 
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So proceſ or wilt uſe! here ought to be under tle ſeal of the 
county balatine. 4 {ft 212. 

So an office, found upon a writ or commiTon for land there, 
if it be not out ol the excaeguer there, ſhall be vuid. 4 Tust. 213. 

If there be judgment in a real action for land which lies in a 
county p eune, it is void; tho” there was no plea to the juriſdic- 
tion; for the court takes notice of every county, and county 
palatine. 2 Inft. 557. 

But a county palatine ſhall not have juriſdiction, where the 
judge himſelf is a party. 4 Inſt. 213. R. 12 Co. 114. 1 Rol. 246. 

So a tranſitory action may be alledged out of a county palatine, 
and may be brought in a court of Weſtminſter, tho? the cauſe of 
action aroſe within the county palatine. 4 If. 213. R. 12 Co. 
114. K. 1 Sid. 309, Sav. 35. 

Tho” the party alſo reſides in the county palatine, R. 1 Sid. 
103. K. 2 Rol. 318. J. 15. 

So, if the party lives out of the county palatine, he may be 
ſued for land or goods within it, at a court of M gfininſter. 4 Inf, 
213. R. 12 Co. 114. 

So an ejectment may be in B. N. for lands there, when the 
defendant is in cuffod. Mar.“ Lub. 1 Sid. 168. Ray. 81. 
Carth, 12. 

So, if the action alledges the fact in a county palatine, after a 
plea in bar, the defendant ſhall not have advantage of it. X. 
Carth, 11. 

Nor, if the defendant demurs to the declaration. R. Carth. 35 5. 

80 error lies in B. R. upon a judgment given in a county 
palatine. 4 Iiſt. 212. Vide Plender, (3 B. 3. | 

So, if a ſuit be againſt A. who lives in a county palatine, by 
the-executors of B. upon an obligation, in C. B. upon which A. 
ſucs in the exchequer, which is a court of equity, in Cheſter, where 
one executor dwells, the other in London; he cannot ſerve pro- 
ceſs upon him in Landen. R. Hut. 59. 

90 a Heri factas lies to a county palatine, upon a judgment in 
B. R. againſt him who dwells there. R. 1 Lev. 256. 

90 a ſuit in equity, in the dutchy of Lancaſter, ought to ſhew 


251 


the hands in queſtion to be within the juriſdiction. EA. Gr. 95.4 121 part of 
A certi2rari rom B. R. lies to remove proceedings from a 2 H. Cas 


county palatine in a civil action. But ſuch a writ docs not itlſue 
3 of courſe; a ſpecial ground for it muſt be laid before the court. 


Dog. 751, (723-)* 


80, a writ of error lies from a county palatine, into B. R. 
I. 752, (723) in the notes.“ 
(E) The Cinque-Ports, 
(E. 1.) What Privileges they have. 


T* E franchiſe of the Cingre-Ports is claimed, in part by pre- 
ſcription, iu part by act of parliament, and charter, and has 


been time out of mind, Sc. 4 /. 223. 
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In the time of Edward the confeſſor there were but three ports, 
Dover, Sandwich, and Romney; but, in the time of I illiam the 
conqueror, Haſtings and Hithe + were added; and 19 Job. Min- 
5 ta, and Rye : yet they are called the Cingue-Pariz. 4 Inf, 
E —_ 3 Inſt. 556. | 
; Bo the king, by patent may make any town a member of the 
+ Cinque-Ports. Hard. 56. 

* The Cinque-Ports are part of the county of Kent, and tho? they 
have not jura regalia, yet they have many privileges, which were 
confirmed by the ff, M. Ch. 9. 4 Li. 223. 

| And therefore, have all juriſdict non in all actions real, mixt, 
Ig and perſona!, u hich arife within the Cirgue-Ports, 4 Infl. 224, 


— 


e 


. If an action be brought in B. R. Sc. for a 4 which 
15 ariſes there, it may be pleaded generally in abatement. Vit 
| 15 Altatement, (2. Js) 

= An F error does not lie in B. R. or C. B. on a judgment given 
[6 |, there. 2 1. . 557. 

Mt But a judgment in B. R. or other court of the king, is good, 
[7 if the pi vile we of the Cinque-Per ts be not pleaded, 4 "Inf 223. 

4 2 Toft 557. 

* And ſuch judgment does not deſtroy their priviiege afterwards, 
gr 2 Inſt, 557. 4 Dit. 223. 

» And 5. p? cannot take notice Judicially, what towns are 
. within the C7 que-Ports, 2 Inft. 557. 

* So prerogative- lin as habeas cet, mandamus, c. run to 
15 0 the Cinguz-Por! R. 2 Cro. 543. 

1/40 80 an app Fa lies in B. R. for a murder in the Cinque-Perts, 
1 . 12. Gro: Gar. 227. 

* So a certioruri lies to remove an indictment for felony in the 
ſi: Cinque-Ports, R. Cro. Care 253, 264, 291. 

"0 

if. (E. 2.) What Courts, 

3 Within the Cingue-Ports there are ſeveral courts : a court before 
"© the mayor and jurats of each port; a court beſore the conſtable 
5 of the caſtle of Dover; and a court of the Ciuque-Perts aud 
| 2 k S/ vepway. 4 Inſt. 223. 

* The court before the mayor and jurats is a court of record, 
Þ 2 In. 557. 

31 The court before the conſtab le of the caſtle of Dover holds pla 


* 
A 
e 


by bill, according to the courſe of the common law, of things 


4; which concern thc guard of the caſtle. 2 Inf. 557. F. N. 4 
7B 240. B. 

* Br ut by the /. Art. ſuper chart. 7. no foreign plea of the county 
1 ſhall be Peace, which does not touch the guard of the caſtle. 
15 Nor {hall the people of the Cinnue-Ports be diſtrained to plc ad 
1 elſewhere or in other manner than they ought, according to the 
1 antient charters or franchiſes affirmed by the great Carter, 
0 2 If, 556, 

$ : The court of the C mque-Ports apud Shepway was created by 
12 letters patent Zemp. . 4 Inf. 224. But mull have been 
. conirmed by parlia nt, £29 

0 y parhament, 2 /. 557 by 
il 
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Jud an erroneous judgment before the mayor and jurats in any 
TT 1 5 | 8 
port ſhall be redreſſed there. 4 1%. 224. 2 Inf, . - 


Dy. 276. 44% 


* 


Ind that, by bill in the nature of a writ of error, without any 
An d 4 
grit, 2 L... 557. 

And upon reverſal, the mayor and jurats ſhall be fined, and 
the mayor removed from his office, 2 Infl. 557. Dy. 376. a. 
(Z. Js) How a Writ to the Cinque-Perts is directed. 


A writ to the Cinque-Ports to remove a record of a judgment 
; ſhall be directed to the conſtable of Dver, who is the 
immediate officer to B. e. and he ſhall write to the barons to 
certify to him, and ſhall tuen lend it to the court. 30 H. 6. 6. 


there 


„l iu. 

i But if an indictment be before them as juſtices of peace, or of 
and terminer, a certiorart to remove it need not be to the 

warden of the Cin D; but to the mayor and jurats before 

whom it was taken, R. Cro. Cor. 252, 264. 

The warden of the Cinque-Ports is an officer, who has been 
appointed, time out of mind, &c. for the cuſtody of the Pos. 
4 HH. 223. | 

And he has the juriſdiction of admiral within the Cinove-Ports, 
exempt from the adnuralty of England. 4 Inſt. 223. 2 Tft. 556. 
2 5M, 67. 9. Jen. I wo, 85. 

80 he ſhall be conſtable of the caſt“e of Dover, 4 Inf. 223. 
2 Til, 556. 

The conſtable of Dover and warden of the Cingre-Peorts is the 
immediate officer to the king's courts, for all matters within the 
(inque-Ports : and therefore, a writ ſnall be directed to him to 
certify a record there. 4 11/7. 223. 

Tho! it be in another port; for he ſhall ſend for it to the harong 
otthe Cingue-Ports, and tranſmit it to the king's court. 4 %. 223. 
Vide ſupra. 

So, if a defendant, againſt whom judgment is in B. R. Er. 
has no land but in the Cinque-Ports, there ſhall be a writ to 
the conſtable of Dover, to make execution. 4 IH. 223. R. 
1 And, 28. 3 Leo. 3. 

If ſurety of peace be demanded in chancery, againſt any within 
tlic Cingue-Ports, there ſhall be a writ to him, to take it. 4 Injt, 
223, 


(F) Cozpozatfon. 
(F. 1.) What ſhall be. 


A corporation is a franchiſe created by the king. 
A corporation is a body conſtituted by policy, with a 
capacity to take, or to do. OG. L. 250. as 
For by incorporation it acquires fs perſons and becomes pen 
fiitttca, and is capable of all civil rights Bal endi & agendi. Per 
ac. gen. que W. 3. 8. 
A cor- 
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254 FRANCHISES. 

A corporation is eccleſiaſtical, or lay; and both are ole, g 
aggregate. G. L. 250. a. ; 

An eccleſiaſtical corporation ſole is regular; as, an abbot, prior 
Se. bid, : 

Or ſecular; as, a biſhop, dean, & c. Did. 

An eccleſiaſtical corporation aggregate conſiſts of an head ang 
body, who are all perſons capable; as, a dean and chapter or 
the hcad only is capable, and the others incapable in law; as, an 
abbot and his convent, Ec. | 

4[As, the Zo a lay-corporation is ſole ;+ 
— "1: Or aggregate; as, a mayor and commonalty. 10 Co. 29, l. 


of London, &c, 10 Co. 29 3. 4 Co, 65. 4. Cro. EI. 464.] 


(F. 2.) How created. 


(F. 2.) A corporation is by the common law, by act of parliament, by 
By the com» preſcription, or by charter. Co. L. 250, a, 
By the common law; as, the king. 10 Co. 29. 6b. 


(r. 3) Zo a corporation may be created by act of parliament. 10 (,, 
By parlia- 29. 3. 
_—_— [By ff. 18 G. 2. c. 15. the ſurgeons and the barbers of Landi 
were made two ſeparate and diſtinct corporations. ] 
[But the /. 32 H. 8. c. 42. continues in force as to the barbers, 
Sharp v. Law, M. 7 G. 3. 4 B. M. 2133] 


(F. 4.) 90 an ancient city or borough may claim to be a corporation by 
By preſctip- preſcription. 10 G. 29. b. 
FI A corporation by preſcription may preſcribe by ſeveral names, 
Per Hale, Hard. 504. © 


(F. s.) To a corporation by charter there are requiſite, 1. An authority 
By charter. to make it. 2. Sufficient words. 3. Perſons to be incorporated. 
8 A nam A pl R C b 
make it. 4+ A name. 5. A place. R. 10 Co. 29. b. 12 

The king alone has authority to make a corporation by his 
charter. 10 Co. 33. 6. 1 Rol. 512, J. 27. Per att. gen. qui 
W. 8. 

And therefore, a preſcription by a ſubject, or a corporation, to 
make another corporation, is void. Bro. Corporation 45. 1 Ri. 
512. J. 35. 

So, if the king grants power to another to make a corporation, 
it is void, except when it may commence upon the charter, or 
grant of the king, and not by the power conferred upon the other 
by ſuch grant. 49 Af. 8. Dub. Bro. Corporation 45. The B. 
lib. 1. c. 22. /. 26. acc. 10 Co. 33. b. 

So the pope, tho' he uſurped. very great authority, never could 
make a corporation, For. 184. Bro. Corporation 34. 

So the corporation of London, tho! it's privileges are confirmed 
by parliament, cannot make another corporation. 1 Sal. 192. 

But a ſubject may chuſe the perſons, invent the name, &', for 
the king. 1 Rel. 512, J. 30. 80 
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go a corporation may make a fraternity, or company, within ; 
themſelves. I Sal. 192. ; 
& the king, by charter to the Ea/t-India-Company, Cc. may 
enable them to conſtitute ſuch perſons who ſhall be incorporated, I 
[The king, by letters patent may enlarge the boundaries of a * 
citr. Nea v. inbab. civ. Norwici, P. 5 G. Str. 177.] 


There need not any preciſe words to make a corporation. X. * * b 
10 G. 30. be 8 words. 3 
And therefore, if the words, funds, crigo, ſtabilio, Efc. be want- I 
ing, it is not material. 10 Co. 28. a, 1 Rv. 513. . 7. x 
Antiently if the king had granted to a vill Giudam Mercatorian:, 1 
it was, by ſuch grant, incorporated. 1 Rl. 5 13. J. 10. 10 Ce. I 
30. 4. Suttorn's Hryp. | 1 

So, if the king grants to a vill to be quit of toll, it is incorpo- 1 
nated for this purpoſe. 1 Rel. 513. J. 22. 

Or, if he grants lands to them, they have thercby a corporate 
capacity to take, if a rent be reſerved. 1 NAI. 513. J. 40. Adm. 
(rr. El. 35. 

Or, if he gives licence to grant lands to them. 1 Rel. 213. 
I. 13. 

Ye a grant of land to a vill, does not give capacity to take, if 
a rent be not reſerved ; for the grant ſhall be void. 1 NR.. 513. 
|, 20, 

And a grant of land, rendring rent, does not give a capacity to 
alien the ſame land. RX. Cr. El. 35. 
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* 
A corporation may be conſtituted of perſons natural, or political. (F. 7.) ; 
7 h What pore - 
10 Co. 29. 6. * 
It may be compoſed out of another corporation. 1 Nel. 5 12. C. 
ij the other be a corporation by preſcription. 1 Sid. 291. 
| So a corporation aggregate may be made without a head. Bro. 


—. CT .* 5: 
2 * 


7 Corporation 43. K. 10 G. 30. 6. 
ils A corporation ought to be conſtituted of ſome place. (F. 8.) 
uw lo G. 123. Place, 


And tho' the place be not in reality in Eugland, it ought to be 
mentioned as in England; as, the corporation of St, Jau of 
1 Jeriſalem in England. 10 Co. 32. . 1 Rel. 5 12. D. 
| So, if it be named of any place, it is ſuſſicient, tho' it has not 


, — 
1 


n, any lands or poſſeſſions there. Jon. 168. 
or | 3 
* A corporation ought to have a name; which is in the nature of (F. 9.) 
a na 119 5 8 ame. 
D, * given to a natural perſon by baptiſin. 10 C. 29. b. Vide Capacity 
but the name of an intended heſpital, is ſufficient. 10 Co. 32. (B. 5. 
1d 99, if the name be implied by the charter, it is ſufficient, tho” 
n name be given by expreſ, words : as, if the king incorporates 
4 tie inhabitauts of B. with power to chuſe a mayor; the name of 


** and commonalty will be ſufficiently expreſſed. Per Helt, 
N. 191. 
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So a corporation by preſcription may have different name, 
Per Hate, Hard. 504. 

And in pleading, ſhall ſay, that it was known as well by the 
one name, as the other. Lut. 1498. 

So, by charter, a corporation may be incorporated by one 
name, and aſterwards by another. 

And mw the change of name, the laſt ought to be uſe, 
1 Rel. 512. J. 55. 

So a change of name, or new charter, does not merge the 
antient privileges. R. Mo. 581, 2. R. 4 Co. 87.6. R. 1 So 
344. N. Ray. 439. Bro. Corporation 38. 

And therefore, it ſhall retain tlie poſſeſſions which it had befere, 
1 Kal. 513. J. 2. 

Shall recover a debt, Qc. due before. 3 Lev. 237. 

So it {hall be fuvje. T to obligations, annuities, Sc. as before. 
Bro. Corporation 3, G1. 

But they ought to preſcrive by their antient name till ſuch 1 
day, and thew how it was then changed; and not by their if 
name. Hard. 04. Lut. 1498. 


(F. 10.) What Things are incident to a Corporation. 


A corporation being erected, it has as incident, without words 
in the charter, power to purchaſe, and alien. 10 Cz. 30. 1 N. 
513. J. 35. 

To plead, and be impleaded. 10 G. 30. be 1 Nl. 513. 

35 | 
To make a common ſeal, 10 Co. 30. b. 

To chuſe members in the place of others dead, or removed. 
X. 1 Nel. 5 14. . 5. D. Ca. Parl. 45. 

To take a reſignation of any member. Cont. 12 Fac. R. oc, 
15 Fic. 2 Kol. 456. J. 10. Per Hale, 1 Sid. 14. Acc. 11 V. 


3. in B. R. Sal. 433. upon a return of a mandamus to the mayor 


of Ru. 

So it as a power as dent, to make by-laws. 10 O. 31. 4. 
Per Halt. T. 11 V. 

When the mode of "ieQing the officers of a corporation is yt 
regulated by charter or preſcription, the ——— may make 
by-laws to regulate it. 3 Term Rep. 189.“ 

*A corporation created by ltere patent, with a power of making 
by-laws, cannot make any laws to incur a forteiture, 1 Tn 
Rep. 118.“ 

Neither can a corporation created by act of parliament, ur cls 
fuch a power be expreſsly given. 1d, Lid. 


(F. 11.) What it may do. 


A corporation may 8 and take in ſucceſſion, Cv. I. 
2. 250. is» Vide ph, (F . 155 19, 17.) 
Or make an alienation, under the common ſeal, in ſec, for 


life, or for years. 1 Sid. 162, Vide pe, (F. 18.) 
| 99 
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80 an act by the major part, corporately aſſembled, is the act 
of the whole corporation. Per Alt. Gen. quo w. 32. R. Dav. 
47, 48. Ca. Parl. 29. ä 

1: aſſembled in a convenient place; tho* not in the chapter- 
houſe, Sc. R. Dav. 48. 

By the /. 33 H. 8. 27. By the common law, all aſſents, 
dlections, grants, and leafes by the dean, Sc. or other governor 
of a cathedral, hoſpital, college, or corporation, with the aſſent 
of the greater part of the chapter, fellows, Sc. are as good as if 
l had agreed: and all orders, ſtatutes, We, by the founder, Oc. 
that ſuch aſſent, election, Cc. ſhould be hindred by one, or more, 
heing the lefler number of ſuch corporation, made, or to be made; 
and oath for the obſervance, &c. ſhall be void, 

So a by-law for the public good, made by the major part, binds 
all. N. 5 Co. 63. 

But the major part ought to give their votes in,, and not 
by proxy. R. Dav. 47, 48. 

So, if the ſtatutes of a college, c. require a licence for abſence 
to be by the wardens, three burſers, five deans, and ſive ſenior 
fellows, the major part is not ſuithcient, but it ought to be by 
all; for it is not within the f, 33 H. 827. which extends only to 
acts that concern the whole corporation. R. Dy. 247. 

So, where a by-law is not good without a cuttom, the major 
part does not bind, if it be not warranted by the ſame cuſtom, 
5 Ws 63. 


(F. 12.) How act. 


A corporation aggregate can do nothing but by attorney. Co. 
L664. . 

|: ought to appear by attorney; for if all appear in perſon, it is 
not ſuſficient. Pro. Corporation 28. Vide poſt, (F. 19.) 

It ought to acknowledge a deed, or levy a fine, by attorney. 
1 Lev. 184. Ho. 591. | 

Any natural perſon may be an attorney for a corporation. 

Tho' he be a member of the ſame corporation. Bro. Curpera- 
han 4. 

A corporation may make a leaſe, and ſeal it, and aſterwards 
pate a letter of attorney to enter, and deliver the læaſe. R. 
2 Lev. 97. R. 1 Vent. 257. 

do, if there be an uncertainty of place, as, if a corporation 
purchaſes a carve in ſuch a waſt, there ſhall be firit an election 
of the place, with the abuttals, and afterwards a letter of attorney 
for entry thereon. 1 Leo. 30. 

Il it makes an attorney to collect it's rents, and to enter; if it 
would avoid a leaſe for non-payment afterwards, it ought to make 
an attorney to enter, de novo. Per Helt, Shin. 412. 

50 a corporation may acknowledge a deed before a judge, in 
tie chapter-houſe, without attorney. N. 3s. 676. 

Or put the common ſeal to a deed, . 676. 

So a corporation, with it's head, may give a perſonal command 
Without attorney. 

Vol. Iv. 8 80 


257 


(r. 12.) 
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(F. 13.) So a corporation aggregate can do nothing but by deed unde 

By deed. the common ſeal. Bro. Corp. 34. 
42 As, it cannot make a feoffment, or demiſe, or give a licence 
5 Bro. Corp. 50, 51. 1 Vent. 48. | 
Nor enter for a forfeiture, or into lands purchaſed, R. 1 py 


: 5 514. K. Bro. Corp. 50. cont. 96. 1 Leo. 30. 2 Cre, 110 
P88 1 Vent. 48. 

TH Nor preſent to a benefice. Bro. Corp. 34, 83. 

4+ $0 it cannot be a diſſeiſor, or treſpaſſer, without an agreement 
3h by deed. Bro. Corp. 48, 50. 

I; | Nor authorize one to appear as it's bailiff in an aſſiſe. 1 Vent. 48, 
48% But a corporation, which has a head, may give a perſon 
it command and do ſmall ads, without deed : as, it may retain ; 
5 ſervant, a cook, butler, c. Dub. Bro. Corp. 47. ac. 49, 50, 56, 
"I 1 Vent. 47. h 

#0 It may authorize another to drive cattle, kindle a fire, Gr. B. 
1 rp. 50. Adm. 1 Vent. 47. 2 Sand. 305. 

75 To make a diſtreſs; for this does not veſt, or deveſt any in. 


"i tereſt. 1 Sal. 191. 

And therefore, any one may juſtify ſuch an act, withou 
ſhewing an authority by deed. 

So he may juſtify as their ſervant to remove cattle out of their 
land, without deed. R. Lut. 1497. 

So they may do an act upon record, without their comma 
ſeal ; for they are eſtopped by the record. 1 Sal. 192, 

So a corporation aggregate may do ſmall acts. 1 Sal, 191, 


(F. 14.) What it cannot do. 


But a corporation cannot do a perſonal act, which require 
knowledge : as homage, or fealty. G. L. 66, 6. 

Nor be bound in a ſtatute, or recognizance. Per Dyer Ne. 68. 
Dal. 69. 

Nor wage law. 

So it cannot commit treaſon, or felony, 
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Nor ſhall it be excommunicated ; for it has no conſcience, 
| (F. 15.) Purchaſe by a Corporation. 
1 (F. 18.) A corporation has an incident power to purchaſe lands, or goo. 
fn What good. Cg. I.. 4. 4. 10 G. 30. be R. 1 Rel. 513. J. 35. 
5 And ay take goods in ſucceſſion, without a licence 
7 4 morimain. 
1 So lands and tenements, with a licence. 
3 | 
49 | | 5 
! þ F. 760 If a ſeoſſiacnt, grant, Sc. be made to a corporation aggregit | 
"TY Want which conſiits of perſons, all capable, it will give a fee to 3 | 
$ gion: in 1 - ehre. Le 4 os. : 1 
1 33 _ the word, /uccejers. Co. L. 9. b. 94. be D 27 
I So, if the heut only is capable; as, to a prior and conven 
| 1 e. where it ĩs. gen in fraukalmigne Cor L. 9. be 94. b, t 
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go a leaſe to a corporation aggregate, Sc. as, to a mayor and 
commonalty, tho limited for life, ſhall be good for ever; for the 
words, fer Life, ſhall be rejected. 27 H. 8. 15. a. 

So goods and chattels granted to them go in ſucceſſion, Dy, 
48. a. 4 Co. 65. . 5 | 
go an obligation, &c, made to them; tho? it ſays nothing of 
ſuccefiors. 27 . 15. 4. | 

$9, if a maſter of an hoſpital recovers arrears of an annuity, 
and dies; they go to the hoſpital, not to the executor of the maſter. 
i Rel. 515+ J. 10. 

If the preſideat of the college of phyſicians recovers in debt, for 
mal practice; the ſucceſſor, and not his executor, ſhall have a 
** ſcire fuciat. R. 1 Kal. 515. J. 20. 
in 4 80, by ſpecial cuſtom, a corporation ſole may take goods, &c. 
in ſucceſſion : as, the chamberlain of London. R. Cv. El. 464. 
R. 4 C. 65. a, Fultwod. 

Bu. But a feoffment, grant, Ce. to a corporation ſole will not give 
a fee in ſucceſhon, unleſs it be limited to him and his ſucceſſors, 
iu. C5. L. 94+ be 
Nor to a corporation aggregate; where the head alone is 
hou capable : a3, to an abbot and convent, Cc. without the word, 
fronkalmoigns Co. L. 94. b. 
thei So, regularly, no chattel in poſſeſſion, or action, granted, or 
made to a corporation ſole, goes in ſucceſſion, but to his executor z 
mon tho it be granted, Sc. to him and his ſucceſſors. Dy. 48. a, 
R. 4 Co. 65. 4. 1 Rol. 516. J. 5, 15. 
. As, an obligation, term for years, &c. 4 C. 65. a. Fide 
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But a corporation, ſole, or aggregate, eccleſiaſtical, or lay, . 290 
cannot purchaſe, or take lands and tenements, without licence Wha nor 
to take in mortmain. Vide Capacity, (B. 2, 3.) ide Co. L. 2. L. 899% 
2 Inf. 75. 

” "0 grant, Cc. which takes effect when a corpora- 
tion aggregate wants a head, as, to a mayor and commonalty, c. 
in a vacation when there is no mayor, ſhall be void. G. L. 264. 

% 13 Ed. 4. 8. be 

A deviſe to a college by the maſter is void z for it has not an 
head when the deviſe takes effect. R. 4 Leo. 223. 

But if there be an head when the grant takes effeR, it is 
ſufficient z tho' there was none when the grant was made: as, a 
kraſe to A. for life, remainder to a mayor and commonalty, made 
in a vacation, ſhall be a good remainder, if there be a mayor when 
A. dies. Co. L. 264. a. 

50 a grant of liberties, or franchiſes, in the time of vacation, 
fliall be good: as, a grant to a commonalty, to be incorporated 
by the name of mayor and bailiffs, and to chuſe a mayor, 10 Ce. 

27. l. 

do payment of rent may be made to a chapter in a vacation. 
als. 52. 
do a licence by the king to grant to a chaplain, Sc. is good, 
tho" no chaplain is then i: ez. 10 Co. 27. 

8 2 So, 


, 68. 


_ a 0 
* r 

2 if y 2 I: * vw ne 

A * 


* * 4 _ 
n n 


25 323225 = Ts Co - 2 * 
FFP R 
3 F — 
4 PF, LY ? 
- * 


A 

: ES 3 — 
S 9 
2 — 


3 
VIS = 


- a : — 
f 3 — — H wͤ— = 5 
d b — — — 
—ů = SI 
IT IP = - — 
9 - 
= 


* — 


. * 
ee 


4 = Oy 
FS AR 
. 


— 


N 


— — 
3 


* Ln o * 
- r 
* 3 3 
= Se po Mt 
- 


. 
Er 4 

9 > 
i - I” $ 


; 


I 
N 


— 


mad i. „ — 
K 
—ů— 
A Ef * IE "fn 4 


fs A 


81. an. 
* _ * 
„ 


* 


—_ 


- AE 
* . — 
* 


ee 


— 


— 


4 2 * 2 3 


= et woo; 


. 
rs ä 
WITTY 


OE PIN <> 
. 
3 


2 — — A% 


W 


259 


FRANCHISES, 


So, in pleading, there is no need to alledge the life of the 
mayor at the time of the grant. Bro. Corp. 58. 13 Ed. 4. 8.1 


F. 18.) Alienation by a Corporation. 


So a corporation has an incident power to make an alienatia 
of their lands, or goods. Vide 1 Sid. 162. 

And tho' they alien all their goods and poſſeſſions, yet the 
corporation continues. Js 168. 

But an alicnation of the head, without the body, is a aifſeifn, 
Co. L. 341. b. 

A fine and non-claim bars a corporation, which has an abſolut 
fee, X. Pl. Cm. 5 37, 8. 

But a ſucceflor of a biſhop, dean, Cc. who have not an ab%. 
lute eſtate, ſhall have other five years. Pl. Com. 5 38. 


(F. 19.) Corporation may ſue, or be ſued, 


So a corporation has an incident power to ſue, or be ſued. 

And therefore, may maintain a writ of right, or other rel 
action, for their tenements. J. N. B. 5 C. Pl. Com. 537, | 

A mayor, and commonalty may have an action of covenant 
upon a grant for the benefit of their members. 1 Sand. 3.44, 

And treſpaſs for the impriſonment of the mayor. Per Brin 
21 Ed. 4. 14.6. 

And an action upon the cafe for a diſturbance in holding ther 
lcet, or taking the profits of liberties granted to the corporation. 
45 Ed. 3. 2.b. 18 H. 6.11.6. 

But the mayor and commonalty ſhall not have an action upon 
a bond, made to the mayor himſelf by his own proper name. Ps 
Vavifr, 21 Ed. 4. 15. Dy. 48. 

Thy another be afterwards made mayor. 21 Ed. 4. 15. 

[If a bond is made to Dr. A. (who is the maſter) fellows ard 
ſcholars of a college, /alverdrin to the maſter, fellows and ſcholars; 
it is a bond to them in their corporate capacity. Sidney Suſer 
Cal. v. Davenport, H. 21 G. 2. 1 Will. 184.] 

If there is judgment of ouſter againſt the mayor and aldermen, 
and they all die, and a new charter is given, the corporation 1s {0 
revived, that they are liable to the debts, and intitled to the ereus. 
of the old, and may ſue in their new name on a bond given bee 
the judgment. Borough of Colcheſter v. Seaber, P. 6 G. 3. 3 B. I. : 
1866, 1 Bl. Rep. 591-] ; 

So the commonalty cannot ſue an action alone, if there be 4 
mayor, or a bailiff. 

Otherwiſe, if there be no mayor, or bailiff. Dub. Th. Dy: 
1. © 224 /- 1. 8. | | N 

The proceſs againſt a mayor and commonalty is diſtreß. 
45 Ed. 3. 3. 3. 2 Fer. 395. 


- 6M . FP 1. 
Corporation muſt, be ſued by pore and &//7ringas, yet it Lol, 
appear to capias, it cures it. Bara 415+] = 
4 + 
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proceedings in chancery againſt a corporation for a contempt, 
-nnot lie againſt the oſfending parties þrrforally, but muſt be by 
egueſtration of their eſtate and effects, C:wp. 277.8 

And in chancery, It they have not where! ey! 
mined, upon petition to the lords in parliamma 
chat if they do not appear upon the iſſuing of Procets %. 
ur there, the bill ſhall be taken pro confeſs, Ca. Ch, 205, 

If the ſheriff upon a diſtringas does not compel an armeartoce 
t the te court will oblige him to return larger iſtucs. I Sui. 191. 

5 But proceſs of outlawry does not lie againit a corporation age 
2 gregate. 45 Ed. 3. 2, 3. : | 

And therefore, treſpaſs does not lie againſt a corporation, but 

olute eainſt the particular perſons only: for a capiac and exigent do not 
55 againſt a corporation. Bro Grp. 43. .. The Dig. J. 4. c. 


1 9 


Ao 5 4 


bl 


abſc. hh 
13. 35 To . . , 
Nor a ſubpena ; for it has no conſcience. D. 2 Bu, 2 33. 
At the return of the proceſs it is not ſuihcient, if tlie particular 
perſons diſtrained appear. Bro. Grp. 28. 
Or; if all the members of the corporation appear in perſon. 
Bra. Corp. 28. 
rel] But the corporation muſt appear by attorney, made under their 
0 common ſeal, by the name of the corporation. Be. Corp. 28. 
en iir ante, (F. 12.) 
Brin For the pleadings in actions by, and againſt a corporation. 
Fi Pleader, (2 B. 1, 2.) 
tar = 
_ (F. 20.) The Members of a Corporation. 
* do a corporation has an incident power to chuſe new mem- (F. 20) 
7 bers; a8, a mayor, or bailiffs, aldermen, Sc. tho' no power be Ho *<oſen. 
ao, Poa 4 The elec. 
given by the charter. Dub. 12 Co. 121. Acc. per 2 J. 1 Rel. F 
* 514. J. Jo D. Ca. Parl. 45 good. 
* And therefore, an affirmative authority by charter does not 
** take away the incident power to chuſe: as, if a charter lays, that 
Mex A , 6.4 © . 
wk after death, removal, fc. they may chuſe anather within erght days; 
uc election be not within eiglit days they may chule afterwards. 
* R per 2 J. 1 Rol. 5 14. J. 5. 
18 If 0 
oy a If the charter ſays, the mayor ſhall ſummzn a court, Qc. and h 
"T4 refuſes, it may be done without him. Semb. 3 Mad. 13. 
lee , 


So, tho? the charter ſays, the commenalty ſhall chuſo, which im- 
port all the commons; yet an election by the major part is good. 
R 1 Rol. 514. J. 10. ide ante ft. 33 H. 8. 27. (F. 11,)* 

Where the power of doing corporate acts is not ſpecially de- 
kzated to a particular number, the general mode is for the mem- 
derz, to meet on the charter days, and the major part of thoſe 
Wo are preſent do the act. Corp. 250. Vide Comp. 5 38.“ 

And by uſage, a ſelect number, called the common council, 
ſhall chuie; for there ſhall be intended an autient ordinance for its 
* 4 Go. 77. 


3. Jt. 
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[The number of electors may be reſtrained by a bye-law, but 
it cannot ſtrike off an integral part of them, nor narrow the num. 
ber of the cligible. Rex v. Spencer, H. 6 G. 3. 3 B. M. 1827. 

If the charter ſays, the commera/ty fhall chuſe, and by a ſubſe. 
quent charter, the mazor and aldermen, an uſage to chuſe accordin 
to the new charter is good: for it is evidence of the conſent g* 
the corporation to take it as a grant of a new privilege, and ng 
as a confirmation of the former, R. per 2 J. Eyre co, 
1 Sal. 168, 

[If a charter, reciting that, by a former charter, the mayor, 
jurats, and commonalty might elect, Sc. whereas in truth it 
thould have recited, that the mayor and jurats (without commo- 
nalty) might elect, c. grants, therefore it ſhall and may be lawful 
for the mayor, jurats, and commonalty to elect, &c. this operate; 
as 2 new grant, and the right of clection is in mayor, jurats, and 
commonalty. Rex v. Blunt, M. 12 G. 2. Andr. 293. 

[Tf one charter direQs the mayor and jurats to chuſe jurats out 
of the freemen, and a ſubſequent charter directs the mayor, jurat, 
and commonalty to chuſe them out of the inhabitants, t ey cannot 
ſubſiſt together, the laſt only is good. Rex v. Maſtery, N. 
12 C. 2. Andr. 295.] | 

So, if the charter ſays, the burgeſſes ſhall chuſe a mayor 4 
feipfes 5 by antient conſtitutions, and uſage, the election ot one, 
out of two whom the common council ſhall propoſe, ſhall be good, 
R. 1 Sal. 190. 

[If the aſſembly is duly ſummoned, the election cannot be ſtop 
by proteſt; therefore if the minority vote for A. the only candidate 
named, and the majority do not vote, but proteſt againſt any 
election at that time, A. is duly elected, Oldtknow v. Wainuright, 
T. 33 & 34 C. 2. 2 B. H. 1017.] 

[if the bailiff and burgeſſes are impowered to appoint a ſchool- 
maſter, and to make laws, c. tho' they cannot delegate their 
authority, they may make a regulation, that another (as a college: 
c.) ſhall name a proper perſon whom they will appoint, wit 
power reſerved to themſelves to approve or diſapprove. Alterig- 
General v. Shreaiibury, P. 1726. Bunb. 215.] 

[If twelve are incorporated by name to chuſe a chaplain for A. 
and by another chauſe three of the twelve are to chuſe a chapi. 
for S. with conſent of the major part of the inhabitants of S. arc 
two of the three chuſe, it is good, though the third diſſent. 4: 
tarney-General v. Davy, T. 1741. 2 Atkyns 212.] 

If members are to be elected by the due, and there is only 
one clector remaining, he may elect. Rex v. Richardſon, J. 
1 G. 2. B. A. 351). 

If there are by charter two bailiffs, two aldermen and twent). 
ſive capital burgetes, and on vacancy the bailiffs, aldermen, and 
capital burgeſſes, or the major part of them, quorum u] ballin 
rum & uni aldermannorum duos effe volumus, to elect anthers 
their preſence only, and not their conſent, is neceſſary, S 


Cotton v. Dawei, E. 3 G. Str. 53] 


(ll 
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If the right of election is in freemen occupying houſes of 10 /. 
vearly value, 2 perſon occupying ſuch a houſe does not loſe his 
vote by letting one part of the houſe in lodgings, fo as to reduce 
his rent to be under 101. FPFludier v. Laibe, . 
H. 307. the value, and not the rent, is the qunliſication. Rex 
v. Liſle, P. 11 (OR 2. Str. 1090. Audr. 163.) 

A lodger is an inmate, and not an occupier, and the houſe, 
nor any part of it, can be properly faid to be in the tenure or 
occupation of a lodger. Lid. 

Officers who ought to be annually elected, yet are good, after 
the year 15 out, till others are elected and fworn, Haste v. Prowſe, 
p. 11 6. Str. 625. 

[A bare ſwearing in and acting does not make a man an otfhcer 
de facto; and unleſs there is ſome form of election, he is a mere 
uſurper. Rex v. Liſle, P. 11 G. 2. Str. 1090. Andr. 163.1 

[By flat. 12 G. 3. c. 21. the mayor, Sc. on demand of two 


freemen, Cc. muſt permit them or their agents to inſpect admiſ- 
fions, and take copies, on, pain of 100 J. 8 


But, regularly, the election ought to be conformable to the 
charter; and therefore, if the charter ſays, the mayer and aldermen 
ball chuſe, an election by the aldermen, without the preſence of 
the mayor, or his deputy, is bad. R. 1 Rel. 514. J. 20. 

[If tae right of election is in the mayor, jurats, and com- 
monalty, it cannot be reſtraind by a bye-law made by th.c mayor, 
jurats, and common-counctl, to ſuch of the commonalty as have 
ſerved churchwarden and overſeer. Rex v. Spencer, H. 6 G. 3. 
3 B. M. 1827.) 

[Uſage is not ſuſſicient, in a corporation by charter, to ſupport 
an election made otherwiſe than according to the charter; as 
where the charter directs election by the commonalty, and it is 
done by a ſelect number, there mult be a bye-law, and the court 
will not determine that on motion. Ne v. Teml;n, M. 10 G. 2. 
B. R. H. 316. 

[If the charter ſays, the mayor ſhail be choſen by the capital 
burgeſſes out of the capital burgeſſes, who are twenty-four z and 
the uſage has been for them to chuſe out of five put in nomination 
by the common burgefies, and they meet anc put eighe in nomi- 
nation, out of whom the capital burgelles elect, it is bad. Barber 
v. Baltan, T. 6 G. Str. 314.) 

[If two bailiffs make together the one head- oſſicer, they muſt 
both be preſent, and concur. If cne only is choſen there is no 
head-oficer, If of two choſen, one for want of proper wearing 
is afterwards ouſted it is the fame. K. v. Smart, T. 8 C. 3. 4 f. 


A. 2241. 

[When it has been uſual to give notice of the cauſe of 2 mect= 
ing, if the corporation are met to do one act, (as to chufe a 
mayor) they cannot do another, (as to chuſe a commoen- council 
man.) Alachel v. Nevinſon, P. 10 C. 2 Ld. Roym. 1355. 

[Where there has been an election of a perſon abroad aid 
lkely fo to continue. It is a mere colour, and no clcction at all, 
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and manudam:s lies on 11 C. 1. c. 4. R. v. Mayor of Camtbriqz, 
H. 7 G. 3. 4 B. M. 2008.] 8 

It a charter ſays, that upon ſuch a day they ſhall chuſe anngal!,. 
they cannot chuſe after the day, except upon death or remo; 4 
tho a maiaamus be granted for an election. R. 2 Mad. Ca. 
112, 129. 

*But by /. 11 C. 1. c. 4. / 1. where the election of maro; 
or other chief officers ſhall not be made on the days appointed by 
charter or uſage, the corporation ſhall not thereby be diſſolved, 
but may meet and proceed to an election on the day after, ang 
the mayor abſenting the neareſt in place may hold the court.“ 

*And if no election be made, or one that is void, B. R. may 
award a mardamus for electing. /. 2, 3.“ 

And mayors ſo electcd ſhall take the oaths before the pre- 
ſiding officer. /. 4 

*But no ſuch clection ſhall be valid, unleſs as great a number 
be preſent, as are required by charter, c. /. 5.* 

By the /. 9 An. 20. no mayor, bailiff, or other officer, who 
ſhould preſide at an election, and return members to parliament, 
and who ought to be cholen annually, when he hath heen in 
ſuch annual office ſor one whole year, ſhall be capable of being 
choſen into the ſame oſſice for the year immediately enſuing,— 
And an information hes if he be. 2 Had. Ca. 133. 

Yet tho? an election be void, a corporate act by an oflicer 
choſen who ofliciates in fact, thall be good: as, an obligation 
ſealed by a mayor de facto. X. Lut. 5 19. Vide poſt, (F. 29.) 

Vide By-law, 


The mayor, or chief officer of a corporation, has not any more 
authority than the charter gives kim. D. 3 Med. 12. 

And therefore, if the charter does not require his preſence in 
the election of oſſicers, it may be without him. D. 3 Med. 13. 

[When there are difputes between the mayor and town-clerk, 
the mayor may tor a time remove the corporation books from 
their uſval place, to prevent their falling into the other's hands, 
who has made improper uſe of them. Rex v. Pigram, V. 
7 C. 2. 2 B. A 7566s] N 

Jide Lid on, (C.) 


0 


An alllerman is the ſenior in years, or prudence, in a city, 
Sc. Lot. 231. ö 
And is a chief officer there to aſſiſt the mayor. Lat, 231. 
Vide London, (D.) 


The recorqer is not only concerned in holding the courts of 
the corporation, but is alſo their common council. 1 Vent. 145. 
And therefore, where the charter requires guad ft peritts in 


lige, he may be removed for groſs ignorance in the law. Sem). 


1 - ent. 14%. 
Or, for unreaſonable ablcnce, to the detriment of the borough, 
Seid. 1 Vet. 145 


[A ngle 
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A fingle abſence in » recorder 13 not good cauſe. R. v. Nulli, 
H. 7 G. % 4 B. M. 1979. : ; 

Nor it a recorder (as juſtice of peace) ſwears the proper re- 
turn.ng officer at an election, and alſo anotber claiming tho? er- 
roncoully, if without bad intention. 1bid.] 

Or, for non-attendance at the ſetons, upon notice, R. 
Sal. 435» 

So, if he be choſen during pleaſure, he may be removed ad 
Im. Vie Pal, (F. 32.) ; 

But where choſen for lite, or (which is tantamaunt) generally, 
or gun bene fe geſſerit, he cannot be removed without cauſe, 

Vide London, (k.) 


A power to afſemble the corporation to elect and to adviſe, (F. 25.) 


and aihſt the corporation, is lodged in the common council. T—_ 
The common council conſiſts of perſons choſen purſuant to 
the charter for that purpoſe z which ought to be obſerved, Per 
Att, Gen. quo. W. 32. 
Or, if the charter be ſilent, all the corporation, who aſſemble, 
makes the common council. Per Att. Gen. g. ww. 32. | 
Or, by antient uſage, a ſelect number makes the common 
council: for there ſhall be intended an antient ordinance, now 
loft, which directs it. R. 4 C. 77. b. 
Ihe power of the common council is according to the charter, 
or ulage. Per Pol. quo. w. 89. 
An act of common council, purſuant to their power, binds 
the whole corporation. Per Finch, quo. w. 18. Per Trety. 49. 
Per Ait. Gen. 33. Per Pol. 89. 
But the court does not take notice of the power of the common 
council, unleſs it be ſhewn upon record. Per Pol. quo. u. 90. 
Vide Landau, (F.) 


The office of a livery-man is ſuch of which B. R. will take (F. 26.) 
notice. 1 Sa . 349. very 


| 3 man. 
And he may be bound by a bye. law, Sc. to all incident char- 
Ps. I Sal. 349. Vide Bje-Lanv, (B. 4.) 
Ko MA 1 Ro a" .- 3 * 
The office of town- clerk is miniſterial. (F 25.) 


And therefore, if he be made mayor, Sc. who is the judge of Tovn- 
the court, his office is void; for they are incompatible. Semb. clerks 
ut not delermined. 1 Sid. 305. Vide ( Ur wth. 5 

So, it he be made alderman. Dy. 33 2. b. in mang Poph, 1 76. 


80, if he be made a jurat. 2 Term Rep. 81 Vide id. 777.8 

But if he be cholen mayor, alderman, Sc. to avoid his place 
et town-clerk, he may be icftorcd to it by mand. Ny. 78. 

A town-clerk may be chaſen during pleaſure, and then he will 
be removable ad [ibirum. Vide 520, (F. 2 2.) 

Or, for nie, when he is choten gencraliy, or grramain fe bene 
geferic, 1 Vent. $2. 

Ant then he cannot be removed except for good cauſe; as, 
for abſence, or non-uſer. 1 Sid. 14. Vide Condition, (S. 1, 2.) 
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+[ And 
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So a town-clerk may be choſen in reverſion. Dy. 332, i 
Poph. 176. Ney. 78. 7 33% i mary, 


A right to freedom in a corporation accrues by charter or pre. 
ſcription. 

By the cuſtom of Landen, a man ſhall be free by birth, by 
ſervice, or by the election of the court of aldermen upon a fine, 
8 Co. 126. b, | 

But a man ſhall not have freedom in a corporation by the king's 


grant. 8 Cz. 126. 6. 


By the %. 7 Face. 6. a mayor, &c. ſhall take the oath of all». 
giance before thoſe, who adminiſter to him the oath of office, at 
his entry into his office, 

Aldermen, and all oſſicers of a corporation, ſhall take it be- 
fore the mayor, or chief magiſtrate, in the publick hall, 

So, every freeman, 

And thereforc, every perfon choſen into an office, or ſreedom 
of a corporation, ought to take the oath of office, and the oaths 
of allegiance and ſupremacy, 

90, by the /,. 13 Car. 2. 1. a mayor, alderman, recorder, 
bailiff, town-clerk, common -council-man, or any choſen to any 
place concerning the government of a corporation, if he has not 
received the ſacrament within a year before, his election ſhall 
be void. 

So, if he takes not the oaths of allegiance and ſupremacy, when 
he takes the uſual oath of office, 

So, if he does not ſubſcribe the declaration againſt taking up 
arms and the covenant,—But this is now abrogated by the . 
1. & M. 8. 

[If the perſon elected mayor, Qc. is not admitted, but ſacs 
out mandamus, he muſt prove that he has received the ſacrament, 
(without notice,) notwithſtanding f..s G. 6. Tuflon v. New ts 


fon, P. 10 G. 2 Ld. Raym. 1354.) 


[But if he is in poſſeſſion, and only brings mnανùiü for de 
inſignia to be delivered, and the trial is ſix months aſter e'c:tion, 
he need not; for ſince 5 C. 1. c. 6. ſuch election is only void- 
able, not void. Cranvford v. Powell, T. 33 & 34 G. 2. 25. 
M. 1013.) *1 BI. Rep. 229, 230. Vide Cowp. 539.* 

So, by the ff. 25 Car. 2 2. cvery officer of truſt, within three 
months, Sc. ſhall take the oaths, and receive the facrameut, &. 

So, by the. 13 & 14 (or 13) V. 3. 6. 1 An. ft. I. cb. 22. 
& 1 Ces. fl. 2. ch. 13. 

And if any refuſes the oath, Ec. required by ſtatute he may be 
fined in the ſam2 manner, as by charter he may be, for reſuſal 
of the office; for refuſal of the oath, is a refuſal of the ollice. 
R. 3 Lev. 115, 

And an infermntion hes againſt him. R. 1 Sal. 168. 

And it is no excuſe, that he has not received the facramen* 

ithin a year. R. 1 Sal, 168. 
; But 
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But an office ſhall not be void for not taking the oaths, Wc. if 
they are not tendered ; and therefore the tender is traverſable : 
for the clauſe 13 Car. 2. relates to the former clauſe, which ſays, 
he ſhall take, &c. when required. R. 2 Lev. 242. K. cont. 

ad. 318. Sal. 429. 

If there is an entry of adminiſtring the oaths, they ſhall not 
be called in queſtion many years after. Rex v. Williams, Mayor 
of Helflon, H. 12 G. Str. 677.] 

[If the new mayor is to be ſworn in hre his predeceſſor, his 
preſence is not ſufficient without his aftent, Rex v. Ellis, M. 
8 C. 2. Str. 994«] 

On an election under 11 G. 1. c. 4. the perſon muſt be ſworn 
in befor: the preſiding o!hcr at the election. X. v. Charles 
Malden, M.7 G. 3. 4B. MH. 2130. Whether he can be ſworn 
in before himſelf Q.] 

So the office ſhali be void only as to himſelf ; not as to a ſtran- 
ger: and therefore, a judicial act by him is good. con. 
2 Leu. 184. R. acc. 2 Lev. 242. If any corporate X. 
Lut. 5 19. | 

So judicial aAs by a biſhop de fu are not void. X. Cre. 
554 2 Rol. 131. 

So a quaker, who takes the aſſirmation, inſtead of the oath, 
in the uſual form required of a freeman, ought to be admitted to 
his freedom. R. 5 Md. 403. 

So, by the /. 5 Ges. 6. none ſhall be removed, or incur a diſ- 
ability, &c. by omitting the ſacrament a year before his election, 
unleſs a proſecution be commenced within fix months after 
election, and carried on without wilful delay. 

So, a freeman, who has not an office, or {hare in the ma- 
giltracy of the corporation, need not take the ſacrament, R. 


Fg. 47. 
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Every member, or officer of a corporation may reſign his place, (7 99 
or office. R. 2 Rol. 456. /. 10. 1 Sid. 14. Semb. cont. 1 Kal. 2 t 


yen 
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137, K. Poph. 134. R. 2 Rol. 11. ne Fr: 
And a corporation has power to take ſuch reſignation, 3M 2 4 
1 Sid. 14. tion. 4% 
'FY 


And a reſignation by par!, if it be accepted and an catry made 
of it, is ſulkicient. Semb. per B. R. H. 11 V. 2. upon a return 
of a mandamus to the mayor of Rippon, Sal. 422. 

And if the reſignation be accepted, he cannot alterwards claim 
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to be reſtored. R. 1 Sid. 14. Sal. 433. io | 
ll a man in poſſeſſion of one office, accepts another which is 1 
incompatible with it, this implies a ſurrender of the former. be 
_ per Lord Mansfield. Rex v. Trelawney, H. 5 G. 3. 3 B. FE 
« 1615,] in 
[The office of capital burgeſs is not incompatible with that of 112 
ſteward, but poſſibly that of mayor may. Rex v. Trelawney, H. 0 
50. 3. 3 B. M. 1615.] i. 
8 1 


268 


(F. 31.) 
By the »r» 
porutio 1. 
For what 
cauſe allow- 
ed, ard for 
what not. 

Vide 
Few 319.] 


. 23.) 
Whep, ad 
libitum. 
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So a corporation by charter, or preſcription, for good cauſe 
may remove an officer from his office + 

So, if by preſcription he was amovable, tho' the corporation 
accepts a charter, which does not give ſuch a power, R, 
Ray. 439. 

A corporation has the power of amotion, tho' not given b 
charter or preſcription; it is incident. Rex v. Richardſin, P. 
31 G. 2. 1 3. M. 517. 

A removal mult in general be by the act of the whole body. 
It is incident to the corporation at large to disfranchiſe, not to a 
ſele& body. And it does not follow that a ſelect body, why 
have a right to elect, have from thence a right to disfranchiſc, 
And if a ſpecial power be delegated to part of the body, it mult 


be ſhewn. Cob. 502, 503, 504. Dong. 149. (144.)* 


As, if he does a thing contrary to the duty of his place, the 
weal of the borough, or oath of his office. 11 G. 99. a. 

So, if an alderman be convicted as a common drunkard : for 
he is not fit for government. R. 2 Rel. 455. J. 5o. Dub. 
1 Rl. 409. 

So, if an alderman removes out of the borough, and upon ex- 
preſs ſummons reiuſes to attend the ſervice there. R. 4 ed. 36. 
Semb. So. 2 59. . 

[But an alderman with his family having left the borough for 
four months is not a good cauſe. R. v. Mayor of Leiceſter, P. 
7 G. 3. 4 B. AM. 2087.] 

* A corporate olhce does not become, iþ/o fadto, vacant, by the 
non-refidence of the corporator : it may be a forfeiture ; but the 
corporator does not loſe his franchiſe till a ſentence of amotion 
has been pronounced. 2 Term Rep. 772.“ 

*Whcre non-rchdence is a good ground of amztion, it is un- 


neceſſary, before proceeding to amove the party, to ſummon him 


to come and reſide. Doug. 149 to 160. (144 to 154.)* 

Nor, that an alderman is above 70 years of age. R. 2 Re, 
456. J. 5. 2 Ral. 11. | 

That he mitbehaved himſelf when he was mayor. Sen. 
Sti. 151. 

Or did not account for money received by him to the uſe of 
the corporation. Si. 151. ä 

Or wrote a letter to a ſecretary of ſtate, which charged the 
mayor with ſubornation. Garth. 174. 

Fide pat, (F. 33, 34.) 


So a miniſterial officer choſen durante beneplacito may be re- 
moved ad lilitum: as, a town-clerk. R. 1 Vent. 77, 82. Kc. 
188. 1 Lev. 291. | 

80, a recorder. R. 1 Fent, 342. 2 Jou. 5 2. 

80, if the charter ſays, that the recorder ſhall continue Ons 
rate beneplacito, tho' there are no negative words. R. 2 Jon. 52. 

And tho! the election be general, if it be not under the com- 
mon ſeal. N. 2 Jen. 52. 1 Vent. 365. |; 

50 a cuſtom to remove a common=-council-man ad [bit 8 
332. be N. 2 O. 540. 2 Roi, 112 Sal. 430. 


80 ods 1 iy 
do, 
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go, where a mayor, Oc. has power to chuſe his town-clerk, 
ke may alſo remove him ad libitum. R. 1 Sid. 15. 

And where an oſſicer is removeable ad libitum, he may be re- 
moved without ſummons or hearing of him, Sc. 1 Sid. 15. 
1 Lev. 291. 

But generally, an officer ſhall not be removed without cauſe, 

Tho the charter ſays, generally, that he may be removed. 
Dy. 332. be in marg. 

go a cuſtom to remove an alderman, or judicial officer, ed li- 
litum is void; for he cannot be removed without cauſe, Dy. 
332. J. in marg. 2 C. 540. 2 Rot. 112. 

80, tho' the charter ſays, that they may chuſe for life / viderint 
expedire, they cannot amove ad /ibitum, without a power for it. 


R, 1 Lev. 148. 


[If a burgeſs does not take the oaths in a reaſonable time, it 
is a waiver of his right, Rex v. Fordan, P. 9 C. 2. B. . 
HW. 255+] 

So, if a burgeſs acts contrary to the duty of his freedom, the 
publick weal of his borough, or the oath taken upon his enfran- 
chiſement, he may be disfranchiſcd; for he breaks the condi- 
tion tacit? annexed to his freedom. R. 11 Co, 98. 4. Bagg, 
Carth, 176. 

As, it he makes a riot in diſturbance of the eleQion of a 
mayor. R. Ray. 438. 

If he continues in court, and makes orders, after the court is 
adjourned, and the mayor, Cc. departed, 87. 479, 180. 

if he deſtroys, or eraſes the charters and evidences of the cor- 
poration. 11 O. 99. 4. 

If he be convicted of a crime which renders lim infamous: as, 
forgery, conſpiracy, perjury, Sc. 11 Co. 99. à. 

But words to the chief magiſtrate contra lunes mores are no 
cauſe for disfranchiſement: as, if he ſays, you are a &nave, Li, 
Er. R. 11 Co. 96, 98, 09. 4. 

Tho? it be upon an admonition by the mayor, ſor a malicious 
act to another burgeſs. R. 2 Crs. 506, 

Or ſays, that the mayor. in the execution of lis office did that 
which he cannot anſwer. N. 11 Co. 97. 

Or threatens the mayor. 11 G. 96. a. Si. 151. X. 
2 Gro. 506, 

So a cuſtom to disfranchiſe for contemptuous words, is not 
good, Sol. 426. 2 Lev. 200. Semb, Lat. 232. Pal. 4;5;. 

Nor refuſing to pay his proportion for die renewal of the 
charter. R. 1 Sid. 222. 

Or, if a livery-man refuſes the uſual payments for ſupport of 
the company, Semb. cant. Ray. 446. 

It ke ſues out of the court of the city, or borough. R. Dy. 
323+ 4. 

Or refuſes to ſubmit a thing in ſuit to arbitrament, Cro. El. 33. 
80 an attempt, menace, or conſpiracy to do an act contrary to 
bis duty, or which tends to the deſtruction of the corporation, is 
a9 cauſe, if he docs it not. R. 11 C. 98. be 
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As, if he threatens the ruin of their charter, or privileges, 
11 G. 97. 6. | 

If he difſuades the payment of cuſtoms due. R. 11 C. gy, l 

So an indictment for felony, or other offence, is no cauſe 0 
removal, before he be convicted ; for he may be falſely indicted, 
Sti. 479. 

45 indictment after removal, tho' the offence was done 
before. Did. 

[Avſence from four occaſional great courts, and one upon + 
ſtated day, when no perſonal notice is given, when preſence i; 
not neceſlary, when no particular buſineſs is obſtructed by abſence, 
is not cauſe of amotion, Rex v. Richardſon, P. 31 C. 2. 1B 
AH. 517.) | 

{Bankruptcy is not cauſe of amotion from being a commer. 
council-man, Rex v. Liverpool, H. 32 G. 2. 2 B. A. 723. 

Vide pot, (F. 34.) 

If a power be reſerved to the crown, in a charter of incorpor- 
tion, to amove, by order of council, one or more of the corporz- 
tors, and the charter declare that all or any of them ſo amore, 
mall actually, and without further proceſs, be amoved, and 


provide at the ſame time, that upon ſuch amotion, the remaining 


(F. 34.) 
How a man 
ſhall be 
amoved, or 
disfran- 


chiſed. 


40 V 
2 Sr. 819.1] 


corporators may proceed to fill up the vacancies; this power 
cannot be exerciſed to ſuch an extent, as not to leave a ſuſficien: 
number to make a re-election ; and therefore an amotion of all i 


illegal and void. 2 Term Rep. 568,* 


A corporation, having power by preſcription, or the expreſ- 
words of the charter, to amove or disfranchiſe, Sc. may ſo do 
for good cauſe : and ſuch amoval will be per legen terre, A. 
I1 C. g. a. : ' 

If they have no expreſs power, yet they may, after conviction 
of a crime which is a good cauſe for amoval, or disfranchiſement, 
11 Co. 99. a. Semb. 1 Sid. 14. 

[A man may be disfranchiſed for an indictable offence, with- 
out his being convicted of it. Per car. Rex v. Maar of Derin, 
T.8G. 2. . R. H. 153.) | 

So they may, if the corporation, which had power by preſcrip- 
tion, takes a new charter which does not give fuch authority; 
for the antient power continues. R. Ray. 439. 1 Vent. 355. 

And they may amove, if the party does not appear upon 
ſummons. 

Tho' he was ſummoned but the very day of the amoral, if be 
reſides in the fame town. X. I Feut. 19. 

But a corporation, not having expreſs power by charter, et 
preſcription, + cannot amove from an office, or ſreedom, belore 
the perſon be convicted of an offence, which is a good cauſe tor 
removal. 11 Co. 99. a. | 

So they cannot amove upon a command by the king and council. 
Crit. per 2 J. T viſit. tacente, 1 Vent. 20. 

SO, if they Have an. expreſs power, Sc. they cannot amore, 
without ſummoning the party to auſwer for himtelf, aud = 

um; 
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tim; for he may have a good excuſe. R. 11 Ce. 99. . R. 
1 Sid, 14. Vide Mandamus, (D. 3, 4.) 

Nor, without reaſonable warning. 11 G. 99. 

Nor, by an order; for it ouglit to be a corporate act under the 
common ſeal. 5 Mod. 259. 

If the mayor, aldermen, bailiſfs, and citizens, in common- 
council, have the power of eleCting, and the mayor and aldermen 
only, the power of amoving, if they are all met in common- 
council, the mayor and aldermen ſo aſſembled cannot amove ; 
there muſt have been a ſummons for them to meet in their diſtinct 
capacity. 5 Rex v. Mayer and Alderman Carlial, T. 6 G, 

tr. 385. 

"I 13 of the aſſembly is neceſſary, every member muſt 
be ſummoned, to make it a regular aſſembly. Mynaſton v. Shrew/- 
bury, T. 9 G. 2. Str. 1051. 3B. R. H. 147.) 

So, if it has a power by preſcription, c. the corporation ought 
to ſhew that it has uſed to remove ; for it is not ſuthcient to ſay, 
that they are always removable. Sti. 479, 480, 

If a freeman, or officer, in a corporation be amoved, C.. 
without cauſe, a mandamus lies. Vide Mandamus, (A.) 

And an order of reſtoration of a corporator illegally disfran« 


chiſed relates to the original right, Gzwwp. 503.* 


(G) Franchiſes, how deſtroyed. 
(G. 1.) By Re-Union to the Crown. 


J* franchiſes and liberties are granted by the king, which were 
before in efſe, as flowers of his crown, and afterwards by eſcheat, 


ſurrender, or otherwiſe, come back to the crown, they are re- 1 


united to the crown, and the king has them in ure ccranæ, as 
before. R. 9 Co. 25. 6. 

As, if the king grants bena fclanum, Ce, to an abbot, and his 
poſſeſſions are given to the king by the ff. 27 H. 8. or 32 H. 8. 
the king is ſeiſed again of the ſame things, as before, in jure 
crit, 9 Co. 25. b. 

So, a common in groſs. en. 285. 

So, a liberty to be quit of frwanimae; or other liberties in the 
nature of purveyance. . 270. 

So, if liberties, franchiſes, Cc. which were appendant to a 
manor, as wrecks, waits, eſtrays, Sc. come with the manor to 
the king; the appendancy is extinct, and the king is iciſed of 
them, as before, in jure crank. 9 G. 25. b. Cre. EI. 591. 
I And, 87. 

80, if liberty to hunt within a foreſt be granted to an abbot, 
Tho has the manor of , and the manor comes to the king; 
tie liberty ſhall be extinct. Jen. 286. 

But if ſranchiſes, liberties, Sc. created de now by the king, 
ve back to the crown; they are not merged, or extinguithed 

- 2 Crown. 9 Co. 25. be I And. 87. 

As, 
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As, a fair, or market, with toll, Sc. for the king would 
loſ: them for ever, if they ſhould be extinguiſhed, R. G 
El. 592. | 

A park, warren, Sc. Cro. El. 592. 

Tf a licutenant of the king's chace has title by preſcription t 
hunt within the manor of S. as in the purlicu of the Chace ; if the 
manor comes to the king, and afterwards is regranted, the liberty 
to hunt there is not extinct. R. Dy 327. a, 

If a hundred is ſevered from the county before the fe. 14 Ed, 
3. 9. cal fterwards comes back to the crown; it ſhall not be 
extinct. Dub. 3 Mid 290. 

If a liberty to have a /wwanimete court held in his manor be 
granted; it ihal! not be extinguiſhed, if the manor comes to the 
king, and is after wards regranted. For. 286. 

*When an integral part of a corporation is gone, and the cor. 
poration has no power to reſtore it, or to do any corporate a}, 
the corporation is ſo far diſſolved that the crown may grant a nc 
charter. 3 Term Rep. 199.* 


(G. 2.) By Surrender. 


A ſurrender of a charter by writing ſhall be void, if it be not 
inrolled. N. 1 Sal. 191. 

Every ſurrender of their liberties, Ic. does not diſſolve the 
corporation. Semb, 2 Ad. Cn. 361. 

If a ſurrender of a charter be void: a new grant, in conſider 
tion of ſuch ſurrender, ſhall be alſo void. | 

And if the old members act by themſclves, after the new 
charter, and by colour thereof; their acts ſhall be good, in reſpect 
| of their antient right. R. 1 Sal. 191. 
| But, after a new charter upon a void ſurrender, if the old 
| members join with thoſe, who have no authority but by the new 
charter; their acts will be void, tho' the old members are th: 
majority. . 1 Sa. 191. 


(. 3.) By Forfeiture. 
So franchiſes may be forſeited by breach of the truſt, upon 


which they were granted, and perverſion of the end of their grant, par 
or inſtitution, 
As, if a leet be diſuſed, and has no officers, or inſtruments 1 
for puniſhment. Jen. 283. am 
So a corporation 1ttelf may be forfeited, if the truſt upon which r 
it was created be broken, and the inſtitution of it perrericd. a 
Per Holt, Shs. 280. 4 Mol. 58. Skin. 310. % 
So franchifes may be forfeited by iger, or abyſer, or other 7 
miſdemeanor in him to whom tliey are granted. 95 
A judgment of ſeizure gui, againſt a corporation, in * 


default of appearance, operates as a final judgment to dilloive the 
corporation, ii they do not appear in the fane term, or the next 


at fartheſt. 2 Term Rep. 508.“ 4 * 
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The only uſe of a final judgment in ſuch a caſe; is to ſhew 
the crown's election to take advantage of the forfeiture ; hut an 


ather matter of record, thewing the election may equally anſwer 5 
the yarpole. Id. Ibid.* 15 

* /hcrefore 2 new charter of incorporation granted after that * 
une to a new body of men in the fame place is good, notwith- Yet 


landing a charter of reſtitution be aſterwards granted to the old 
corporation : and ſuch charter oi reititution is abſolutely void. 


Il. Did. 


— 
* 4 


4 
23 


(G. 4.) Zy the Diſſolution of a Corporation. 


_ 
7 . — 
m7 . * 
rr 


80 franchiſes may reſult to the king, or donor, if the body to (0. 4.) 9 
whom granted be diſlolved, or extinguiſhed : as, if land be gien When ſhall 2 
© . . 2 be a diſſo- 9 

to an abbot and convent, who all die, by which the corporation ng in 
« Giffolved ; the land does not eſcheat, but the donor ſhall have it 8 
again, GC. } 13. b. 2 And. 107. bn. 


So, if land, or other poſſeſſions are granted to a dean and 
chapter, mayor and commonalty, ©, who are difſolted. Co. L. 
13 ö. R. Godb. 211. I Rel. 816. J. 22. 

So, if a corporation be conſtituted of brethren and ſiſters, and 
a the brethren die, or all the ſiſters; the corporation is thereby 
tiffolved. 1 Rob. 5 14. J. 40. 

So, if a corporation refuſes to continue the election of officers, 
till all die who could make an election: for thereby the corporation 
 diffolved. 

Or, it the king names the head of the corporation, and they 


— ͤů 
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; 
| refuſe his nomination till the body be dead. For. 168. 1 
So, if the abbot, and all the monks of a convent are deraigned, i 
and reliaquiſh their habit and order: the corporation is diſſolved, 1 
Day, 1. b. | 


— 


I a chapel, and all the poſſeſhons thereto annexed, be aliened; 
tie chaplain ceaſes; for he cannot be a chaplain of nothing. 


FF b * * 
3 
1 — 4p 
Le GHOTE, 
. 


y 1 
3 U. 75. As 0 
But if a corporation gives an obligation under the common ſeal, 4 
and ſome of the principal members ſign it, but the words are, wee 


ng — 
- 3 


weerint not magijirum & guardian, Cc. teneri, Cc. by their vs 
. . 6 * 

corporate name; if the corporation be afterwards diffolred, the 1 
paticular members ſhail not be charged. R. 1 Lev. 237. 4 
4 


But by a change of the name, or a new incorporation of the (0. 49 
lame perſons, the old corporation is not extinct, nor the privileges What ſhall 
panted to it. | Sidolatien. 

So, if a dran and chapter grant their church, and all their 
Plicllions 3 their corporate capacity continues. 3 C2. 75. a 
Jn. 168, 

ita manor, which is the whole body of a prebend, be evicted, 
lie prebend continues. 3 Ce. 75. 

lt by furr-nder, or act of parliament, all the poſſeſſions cf an 
tee are retumed, the matter and brethren of the hoſpital 
conte. [ove 1. 6. 


Vor, IV. fb So, 
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So, if the franchiſes of a corporation are ſeized, or ſurrendreq, 
the corporation itſelf continues. Per Holt, Skin. 311, 

Judgment of oufler againſt mayor and alderman, and their 
deaths before any others are appointed, is not a diſſolution; tl, 
they are without magiſtrates, and cannot act, yet a right remains, 
capable of being revived by the crown. Borovgh of Cilchefter . 
Scaler, P. 6 G. 3. 3 B. M. 1866. 1 Bl. Rep. 591.) 


(8. 6) If a corporation have granted over their poſſeſſions to another, 
When fran · before their diſſolution, they do not return to the donor. &. 


chiſes are 1 Rol. 816. J. 10, 20. 
not gone a 

by the : 

of the cor- 

Pvoration. 


FRANK F E E. 
Vide Ancient Demeſne, (B.) 


FR AN K- MAR RIA GE. 
Vide Eſtates, (B. 6.) 


FRAUD. 
Vid: Bankrupt, (C. 2, &c.)—Chancery, (2 Q. 5. — Dereipt, and ti» 
References there marked. 
FREEDONM. 
Vide Franchifes, (F. 28, 33, 34.) 


FREEHOLD. 

Jide Avcgance—Chancery, (4 G. 4.)— Copybold, (K. 14.—-R. 1:,) 
-e. (G. 1.)—Parceners, (A. 4.)—Pleader, (3 K. 22.) — 
Prebibitien, (F. 2, &c.) - Remitter, (C. 4.) 

FREIGHT. 
Vide Merchant, (E. 3.) 


FRUITS 
Vide Diſines, (H. 10.) 


GAME. 
Vide Juſtices of Peace, (B. 43, &c.) 


GAMING, 


Vade Bantript, (D. 38.)—Fuftices of Pence, (B. 4 3. — Plaus 
12 8 (2 . 8.—2 W. 26.) N 


GAOL, AND G 
Vide Imprifiment, (A,—B, &c.— F.) 


GAOL-DELIVERY. 
Pide Fufticer, (I.) 


GARDIAN. 


(A) Guardian in Chivalry. 


UVARDIAN is by the common law, or by ſtatute. 3 Ce. 
37+ 6. 

There are four guardians by the common law: in ” wairy, hy 
ſocage, by nature, by reaſon of nurtures 3 Ce. 37. 6. G. L. 
88 

if 2 man had died ſeiſed of lands holden by knizht's ſervice, the 
hyrd had the ward{tip of the land, and the perion of his heir many 
till his age of 21 years. Lit. ſ. log. 

And of his heir, if it was a female, till her age of fourteen 
years. Lit. ſ. log. 

Aud by the /. 1,7”, 1. 22. if ſuch heir female was within fours 
teen years at the death of her anceſtor and unmarried, til! her ge 
of bateen years, vi. for two years longer; but if the was above 
fourteen, or married betore ſourteen, it Temains as at the common 
law, Lt. fo 103. 

If the lord die, his executor ſhall have the ward, till his age of 
trenty-ONe cars. Lit. fe 125. 

By the fe 22 H. 8. 1. which allows of deviſing two parts of 
hads holden in ch. v, the wardthip of the heir for the ocher 
tuird part is ſaved to the lord. 

And if two are joint-tcnants of land for life and to the heirs of 
cue, wao dies; his heir ſhall be in ward during the life of the 
cther. 

50, oy the equity of the ſame ſtatute, if Jand he ſ-ttled to the 
mother for life, remainder to the father in fee, and he dies; the 
lor( thatl have the wardthip of the heir within age, and not his 
motier. 2 Cre. 40. 

V7, to the mother for life, remainder to the father for life, and 
etcrwerls to the heirs of his body, and unde to him in fee. 
K. 2 C.:. 40. . 

but if jand deſcend to te ſon as heir to his mother, in the 

2 0 ather, the father ſpall have the wardſhip of the perſon 
of bis heir apparent, tho' the lord has the wardLip of his land. 


C. I. 84. 
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Tho' a daughter be his heir apparent, the father ſhall have ile 
wardſhip of her body, and her marriage. R. 6 Co. 22. Mz, 738. 

So, if the father marry his daughter, who is his heir apparent, 
and afterwards by a ſecond venter has a ſon, he ſhall not anſwer 
to the lord for the marriage, tho' he could not have her marriage 
after the birth of his fon. Mo. 739. 

Yet the mother after the death of her huſband ſhall not have 
the wardſhip of his heir apparent, tho' ſhe has land deſcendible 
to him. Mb. 738. Lit. /. 114. 

So the father ſhall not have the wardſhip of any other than lit 
fon or daughter, tho” it be his preſumptive heir. G. I. 84. a, 

Nor ſhall the father, if he be an alien, attainted, Sc. have 
the wardſhip of his ſon ; for then he is not his heir apparent, 
Co. L. 84. b. | 

But now, by the /. 12 Car. 2. 24. all tenures by knight's fer. 
vice of the king, or of any other perſon, and by knight's ſervice 
in cupite, and by ſocage in capite of the king, and the fruits and 
conſequents thereof, are taken away and diſcharged. And all 
tenures of honours, manors, c. held either of the king or any 
other perſon, are turned into free and common ſocage. 


(B) Guardfan in Socage. 
(B. 1.) Who ſhall be. 


F a man die ſeiſed of lands holden in ſocage, his heir within 
the age of fourteen years, the next friend of the heir, to whom 
the inheritance cannot deſcend, ſhall have the wardſhip of the 
land, and of the heir, till his age of 14 years. Lit. ſ. 123. 2 Ri, 


40. J. TOs * 
And by the %. 12 Car. 2. 24. all tenures are turned into free 


and common ſocage. 


And therefore, if the anceſtor die ſciſed of lands holden in 
ſocage, the next friend of the heir, to whem the inheritance cannot 
deſcend, ſhall be his guardian, | 

As, if land deſcend on the part of the father, the mother, or 
next friend on the part of the mother, ſhall be guardian. Li. 
ſo. 122. | 
* 055 if land deſcend on the part of the mother, the father or 
next friend on the part of the father. Lit. . 123. 

If a woman has two ſons by divers huſbands, and dies, her 
youngeſt ſon within fourteen, his brother of the half blood ſhall 
be guardian before his uncle. Per 2 J. Warb. cont. Mo. 635+ 
Ow. 128. Cv. El. 825. Dub. 2 Jon. 17. | 

It there are three ſons, and the youngeſt dies ſeifed of lands m 
ſocage, his heir within the age of fourteen years, the eldeſt fal 
be his guardian; for he ſhall be preferred as the molt worthy» 
. L. 38. a. 1 
30, if a man be donee in franb-marriage and die, his heit 
within ſourteen, the next friend of the part of the mother ſyall be 


- guardian ; for the mother was the cauſe of the gift. Co. I. $5. . 


4 wb 


CARDIAN. 


Yet generally, where there are ſeveral in equal degree, he who 
arſt ſeizes the heir ſhall be guardian: as, if land be given to A. 
and thetheirs of his body, the next couſin on the part of the father, 
or on the part of the mother, who firſt takes the heir, ſhall be his 
guardian, and the friend on the part of the father ſhall not be 
preferred. G. L. 88. a. 

So, if a man dies ſeiſed of land on the part of his father and 
other land on the part of his mother, the next of blood on the part 
of the father ſhall enter into the land on the part of the mother, 
and the next of kin on the part of the mother into the land on the 
part of the father. Co. L. 88. a. ; 

If A. be guardian in ſocage to B. and another dies, his heir 
within fourteen years, to whom B. is next friend, A. ſhall be his 
guardian by reaſon of his ward, C. I. 88 6, 

There ſhall be a guardian in ſocage, tho' the heir be iſſue male, 
or female. Co. L. 88. a. 

Tho? he be a brother, or other couſin of his anceſtor, Co, IL. 


$8, 4. 
(B. 2.) Who not. 


But the guardian in ſocage ought to be the next in blood; and 
therefore the next in a:knity ſhall be excluded. G. L. 88. a. 

So every one ſhall be excluded, to whom the inheritance by 
poſſibility may deſcend : and therefore, if a man has two ſons by 
ſeveral venters and the youngeſt dies ſeiſed of land in borough 
Engliſh, his heir within fourteen, the eldeſt ſon of the half blood 
ſhall not be guardian; for the land by poſſibility may deſcend to 
the uncle, and afterwards to him. Cz. L. 88 b. 

So, if an infant claims by purchaſe, not by deſcent as heir, he 
ſhall not be in ward. 2 Md. 176. 

do an infant cannot be guardian: for account does not lie againſt. 
lim. Co. L. 88. 6. 

Nor an ideot, lunatick, or non compes. G. J. 88. 6. 

= a leper, removed by a writ de lepreſo amovends, Co. I. 
28. b. 

Nor furdus, cacus, and mutus, Co J.. 88. 5. 

Ir the guardian die, his executor or admiaiitrator ſhall not have 
the ward, Yau. 181. | 

lf a wife being a guardian die, her huſband ſhall not have it, 
tho' he ſurvive. Co. L. 89. a. 

So a guardian in ſocage cannot deviſe his wardſhip to another, 
but the next friend to the heir, after the death of the firſt guardian, 
ſhall have it. Yau. 178, 181. | 
1256 ſhall it be forfeited by his outlawry, or attainder. Co. L. 


(B. 3.) What Things he ſhall have. 


Guardian in ſocage ſhall have the cuſtody of the land, and body 
el the heir, till his age of fourteen, vears, | 
S 3 If 
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GARDIAN. 


If the heir has a rent-ſeck, common of paſture, or other in 
heritance which does not he in tenure, the guardian ſhall "a 


the cuito: dy of them as well as of his land. Co. L. 87. bs 


(B. 4.) What he may do. 


Guardian in ſocage may take all the profits of the eſtate of the 
heir for his benei:t, 

So he may make a leaſe of the infant's cſtate till his age of 
ſourtecn years. 2 Rl. 41 J. 17. 2 Gra 98. | 

And upon ſuch leaſe the leſice may m naintain an ejectment. 

2 R 4. 4! J. 17 |. 

And acceptance of e leafe by a guardian by the leflee of the 
father, is tantamount io 4 iurrender Gi the firit leaſe. R. 1 Ly. 
158, 322. Cw. 45. 

80 guardian may make an admittance, or voluntary grant of 
a CO; p hold; ; for he is dominus pro teinhare Mie C Lt, (C 3.) 

80, a grant of a reverſion of a copyhold; tho? it does not all 

urig the non: age. 2 Kal. 41. JI. 12. 2 Cro. 99 Vie C5 
6. Fold, (C. 3 65 

80 2 guorclian in ſocage may avow in his own name and right, 
for rent upon a leaſe by him. 2 Cro. 98. 

do he may have treſpaſs, or ravithment of ward. 2 Crs. gy, 
. 280. C. 

So an cjectment of ward, ſor the land of the infant. F. N. B. 
140. C. 


(c) Guardian by Nature. 


F a ſon has lands as heir to his mother, which are holden by 

knight's ſervice, his father ſhall be guardian of his body, and 
ſhall have his marriage, and not the lord; for none ſhall be irn 
ward to another, living his father. Lit. fe 114. Co. L. 88. l. 
s. 738. 

And therefore, if the father be lord of the land holden by knight's 
ſervice, he ſhall have the prog of his heir apparent as father, 
and not as lord. Co. L. 84. a 3 Co. 39. 

Be the heir r ſon, or daughter. C. L. 84. a. 3 Co. 30. 

And the father ſtall have the gnardianilup of his heir pp 
tul his age of twe TY one years. Semb. Carth. 385, 5 Mid. 223 

But this extends on ly to the cuitody of the body and the 2 
„his heir ; for ie lord in uva y ſhall have the cuſtody of the 
. 84. a. 

80 It does not extend to a collateral heir, but only to his fon 
or daughter, his heir apparent. C. L 84. 4. 

80 it extends only to the father; ſor the grandfather ſhall nat 
have the wardihip of his heir apparent. 6 CG. 22. 6. 

Nor, the mother by the common law, Semb., 3 Cs. 38. Co. L. 

PRE © 

805 if the father be an alien, be ſhall not ary the wardſhip of 

his fon; for he cannot be his heir. G. L. 84. 4. 5 
n 


GARDIAN. 


Or, if he be attainted. Co. L. 84. 5. 3 Co. 28.0. 
If the father be outlawed, it ſhall not be forfeired, 3 C. 39. a, 
Nor ſhall it go to the executor or adminiſtrator of the father. 


Co. 39 a. 
ac it be granted or diſpoſed by the father to another. X. 


Jau. 180. 

So, if the father be guardian in ſocage, he ſhall have the cuſtudy 
of his ſon as guardian, not as ſather. C. L. 88. b. 

$9, if the father commits walt, he forfeits his guardianſhip, 


Hard. 96. 
(D) Guardian by Reaſon of Nutture. 


O the father and mother of an infant, who is not an leir 

apparent, hall be guardian to him, till his age oi fourtcen 

ears, by reaſon of nurture. 8 Ed. 4. 7. b. 3 Co. 38. 

And by the courſe of the law, the wardihip is caſt upon him, 
when the infant has no land 8 Zd, 4. 7. 6. 

80, after the death of the father and mother, the grandfather 
er great grandmother (hail have the care of the grandſons and 
grand-daughters, I. I. c. 6. 

80 nepztes & neptes ſunt in ICY Late avi pate , Ses mit recid int 
in pateflate falrir. 2. 1. c. 7. But it was agreed, that the father 
or mother ihall have the nurture of the infant, and not the grand- 
father. 5. 738. 

And the father or mother by reaſon of the nurture ſhall have 
treſpa”; azainit a ſtranger, wit9 takes che infant. M. 738. 

[Children have a natural right to the care of their mother; and 
the court will order a grand-father to deliver them up to her. 
Meliifh v. Da Ca, MH. 1737. 2 Athyns 14. ] 

[But if a rich uncle takes three infant-ucices into his houſe, 
and leaves them large fortunes, and they remaia in the houſe with 
one of the exccutors, the court will not, on petit.on of their ther, 
onder them to be delivered over to him. Hptin's caſe, II. 732. 
3. V. 152.] 

But a ſtran zer to the infant cannot be his guardian by reaſon of 
nurture. 8 EA 4. 7. bo 

80 natus ex lid nan erit in pateſtate aus ſed patrics II. 1. c. 6. 
G. L. 84. & 

Gua-dian by reaſon of nurture is for the education or govern- 
ance of an infaut, who has no other guardian, till his age of 
dilcretion, 8 Ed. 4. 7. 6. 

Ad therefore, he cannot detain the infant againſt his guardian 
in chivalry, or ſocage. 11 H. 4. 54. 6. 

[f he diſcharges the intant out of his houſe, and he binds him- 
ſelf apprentice, he canuot afterwards retake him. 8 Fd. 4. 7. J. 

t he grants the infant to another, that binds himſelf, and he 
cannot afterwards retake him. Dub. 8 Ed. 4. 7. b. 

lf he makes a leaſe of the lands of the infant, nothing pail: 
but only at will; for he has no intereſt in the land. 1 Les. 150. 
R. Gro. El. 678, 734. | 

« of But 
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280 G AR D IAN. 


But if a guardian by reaſon of nurture delivers the iufamt 
to another for his inſtruction, he may afterwards retake him, p 
8 Ed. 4. 7. be h i 
If he grants the infant to another, he need not ſtay with the 
- grantee. 8 Ed. 4. 7, b. | 
If there be an action againſt him by the guardian in chivalry, ar { 
' ſocage, it will be a good plea to ſay, that he claims only by reaſgn 


of nurture, and the other claims as ward, and he is ready 
render him as the court thinks fit. 8 Ed. 4. 7. 6b. 
So te father or mother ſhall not have the wardihip of the fon 
or daughter, by reaſon of nurture, beyond the age of fourteen, 
3 C. 38. 6. a 
a 
| (E) Guardian by Statute. | 
' (E. 1.) By the Sr. 4 & 5 Pb. & AI. ; 
U b 
in B Y the common law there was guardian by chivalry, ſocage, R 
3 nature, and by reaſon of nurture only, Co. L. 88.6. 3 U. 
; 37. 6. | 2 
j But now, by the /. 4 & 5 Ph. & MH. 8. no perſons ſhall take ( 
i away any maid cluld unmarried under the age of 16 out of the 
N poſſoſſion, nd ga nſt the will, of her father, or of ſuch perloa k 
to whom the father by his will, or other act in his life-time, k 
5 ſaall appoint, bequeath, give, or grant the governance of ſuch 
4 l child, Se. : 0 


And if any ſhall take away ſuch child from the poſſeſſion, &.. 
again't the will of the father, or mother of ſuch child, Ec. | 

And ii any thall take away and deflour, Sc. ſuch child, againft p 
ne will, or unknowing of the father, if living, or of the mother 
of ſuch child, having the cuſtody, or governance of ſuch child, if 
the father be dead, Se. 

And by this act two other guardianſhips are allowed; ti. 
guardianſhips by nature, or by aſſignation. 3 G. 38 6. 

And thereſore, upon the conſtruction of this ad, the mother 
4 after the death of the father, thall have the guardianſhip of his 
4 heir, or other fon or daughter, till it's age of ſixtcen years, Send. 
: 


e 1 2 8 
3 2 7 


3 . 39. 4. 
And this cuſtedy is inſeparable from the perſon of the mother; 


for if ſhe mariies, it ſhall not be veſted in the huſband. X. 
3 Go. 39. | 

do, by the %. 4 & 5 Ph. & M. 8. the father by will, or otter 
act in his life-time, may bequeath or appoint the guardiunthip of 
his child. S.. per Dyer, that he may. Dal. 74. K. 3 C. 39. 
a. Semb. cont. Vau, 178. 

But che cuil ody of the mother after the death of the father, of 
his heir apparent after 14 till 16, was only for this purpoſe, that 
he who takes her and marries her ſhall incur the penalty of te 

n A. 45 Ph. & M. Semb. 3 C. 39. a. 
4 A baſtard is within this ſtatute. Rev. v. Cernferth, H. 
N 15 G. 2. Cr. 1162. 1 


CARDIAN. 


(E. 2.) By the St. 12 Car. 2. 


But now by the ft. 12 Car. 2. 24. the father, of age, or under 
ace, by deed, or by his laſt will in writing, executed in the pre- 
ſence of two or more witneſſes, may diſpoſe the cuſtody and 
tuition of his child, or children born, or in ventre fa mere, till 
their reſpective ages of 21 years or leſs time, in poſlethon or re- 
mainder, to any, but a popiſh recuſant. 

And ſuch diſpofition thall be good againſt all claiming as 

aardian in ſocage, or otherwiſe. | 

And ſuch perſon may maintain treſpaſs, or raviſhment of ward 
againſt any who detains ſuch child, and may recover damage in 
ſuch action for the benefit of ſuch child. 

And may take into his cuitody, to the uſe of ſuch child, all 
nrofits of lands, tene ments 2nd hereditaments of ſuch child, and 
his goods, chattcls, and perſonal eſtate, and may bring ſuch 
actions as guardian in ſocage might do. 

Teſtamentary guardian cannot make a leaſe of infant's lands; 
and ſuch leaſe is aofolutely void. Roe v. Hodgſon, T. 33 & 34 
C. 2. H. 1 G. 3. 2 Wi. 129, 135] 

The guardian appointed by the /. 12 Car. 2. has the fame in- 
tereſt in ail reſpects as a guardian in ſocage had before, except as 
to the time and adus habendi. Jau. 179. 

And therefore, he canaot by deed, or will, transfer the cuſtody 
of his ward to another. Jau. 179, Cc R. Eg. (u. 42.+ 

Nor (hall it go to his executor or adminiſtrator. Yau. 180, 182. 
| And if the guardian dies, it determines, as if it was never diſ- 

poſed. Yau. 185. | 

|! a eme guardian marry, the guardianſhip is not transferred to 
the huſband, nor thall be forfeited by the attainder or mildemeanor 
of the huſband. Eg. Ca. 138.+ 


231 


+24 part of 
4 Med. Cas 


+24 part of 


do the ward has the ſame remedy againſt his guardian by this 2 Med. Ca. 


aft, as there was before againſt a guardian in ſocage. Jau. 179. 
But the mother cannot by her deed, or will, diſpoſe the cuſtody 
of her fon. Jau. 180. 


lt a mother by will appoints a guardian, it is void; and the 


mnt (being fourteen) ſhall chufe a guardian in court, Ex parte 
Etwards, T 1747. 3 Athyns 519. 

Neither can the grand-father appoint guardians of his grand 
ſon; but he may give his eſtate to him on condition that ſuch and 
ſuch perſons be his guardians; and if the ſather do not ſubmit to 
the will, the court will make the father's oppoſition work a 
forfeiture of his ſon's eſtate. Ambler 306.5 

*o, neither can a man regularly appoint a guardian to his 
natural child; but, if in fact he name guardians, the court wall 
point them, unleſs ſome onjeion appear to them, without re- 
erung it to the maſter to examine, who is proper to be appointed 
baardtan. 2 Brezwn, 583, 584.“ 
do, if the father deviſe his land to B. during the minority of 
Ws hcir jor his benefit, this docs not amount to a deviſe oi che 
Uulody of the heir. Van. 184. 

So, 
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G ARD IAN. 


So, if he deviſe the cuſtody of his heir, without ſaying, fv 
what time, it will be void for the uncertainty, if the heir wa 
above 14. Per Jau. 184, 5. < 

Orherwiſe, if he was under 14 for then it will be good gl 
ſuch age. Van. 184. 

So, if a freeman of London deviſe the cuſtody of his ſon, it will 


be void; for by the /, 12 Car. 2. 24. the cuitom of Landi i; 


ſaved. R. 1 Sid. 363. 

[If there are four teſtamentary guardians of the children of , 
preſbjterian, and one of them has put them to a ſchool, to be 
educated according to the church of Euglaud, the court will n 
order them to be delivered to the other three. Storke v. Uurie 


E; 2930. BP. #5 $1] 


(F) Guardfan by Election. 
(F. 1.) Of the Heir himſelf. 


I F a man die ſeiſed of a rent-feck, common of paſture, or ſuch 
hereditament as does not lic in tenure, and of no other herd. 
taments, his heir being within 14 years, the heir having up 
guardian aſſigned, Sc. may cliuſe his guardian. Co. L. 87, l. 


(F. 2.) Of the Court. 


If an infant be of ſuch a tender age, that he cannot chuſe, : 
guardian may be aſſigned to him. 

If he ſue, or be ſued in B. R. or C. P. a guardian may be 
aſſigned for him by the court. Jide Pleader, (2 C. 1, 2 
Vide Chancery, (3 R. 1, 2.) 

50, in the ſpiritual courty it is uſual to aſſign a curator to the 
infant. 2 Jon. 90. And it may be done as to perſonal eſtate, 
2 Lev. 163. | : 

And the ordinary, when he aſſigns ſuch curator, may take 2 
bond from him for performance of the truſt. Semb. 2 Lev. 19% 

And the bond may be taken to him and his commiſſary. Du, 
2 Lev. 163. 

[The ecclefiaſtical courts ought not to appoint guardians 
offici2, without a ſuit inſtituted 3; for it is breaking in apon th! 
juriſdiction of ehancery; and Seng. that a go evarrants would its 
Breck v. Draper, H. 1747. 3 Athyns 631. 

So, if the father or guardian do wrong to the infant, any obe 
may tue as guardian to the infant. R. Hard. 96. * 

[A guardian may be appointed by chancery, tho? no ſuit s 
depending, Ex parte Birchell, T. 1754. 3 Athyns 81 3.] . 
1 Brown. 556, where it is ſaid the petition in ſuch a calc mult be 
according to the {tatute. 

The court never appoints a guardian to a woman, after mat 
age, Roach v. Garven, M. 1748. 1 Pezey 157.) 

When cancer will appoint, or remove a guardian, 
Chancery, (3 O. 1, &c.) . 


i in 


GARDIAN. 


(G) Guardian by Cuſtom. 


8 to guardian, by cuſtom of a manor, for a copyholder, vide 
A CI gbeld, (K. 5.) 


(G. 1.) Orphans, 


By the cuſtom of London, tlic mayor and aldermen of London 
luxe the cuſtody of every orphan within: ws city, viz. when any 
anc free of tlie city dies, leaving an orphan within age, and not 
married. 1 Rl. 5 50. J. 40. And cuſtody of the lands aud 
-oods of the orphan was given by the /. 1 R. 2. X. t. Par. Ne. 
io, R Hob. 247. 

So, by cuſtom within other cities and boroughs. Adm. by 
the V. 4 & 5. Ph. & M 8. 

And they have the cuitody of males till the age of 21 years, 
et females tiii 18 or marriage. 1 Sid. 220. 

And therciore, the mayor and alder men of Luan have the 
corernment of the body, lands, and chatteis of an orphan. 
Nd. 280. 

Tho the land lies out of Londan. Semb. 1 Sid. 250, 

Tho' che ſacher deviſe the guar.lianſhip to another; for by the 
1.45 Ph, & M. 8. ud 32 Var. 2. 24. the cuſtom of Lon 
4, and ocher boroughs as to orphans, is ſaved. 

Tho' the father at the time of nis death did not live in Landon. 
End. cont, 1 8 d. 250. 

do the wie of a freeman is wittin the cuſtom. » Rel. 550. 
» 49. 

Aſter the death of a freeman of Landen, the mayor and alder- 
men may ſarminon his widow or executor, to appear at a court of 
orphanage, and give ſecurity to exhi it an inventory. 1 Kel. 
$50. . 45. Hl. 247. 

The chamber lain of Lydm is a corporation fol-, able to take 
a bond or recog nizunce to m and his ſucceſloro, for orphans, 
4. 4 C. 64. 6. 

And may oblige an executor to give ſcourity for performen e 
ck the will, and payment of legacics to the orphan. Hob 247. 

And if the executor or ad 1iniltrator refule an inventory. or 
keuity, he may commit him till compliance. 1 Ru. 3 50. J. 45. 
Hu. 247. 

Tho he had given ſecurity beſore to the ſpiritual court to ace 
count. 1 Rel, 8 50. J 35 Feb. 247. 

Aud if the executor or adminiſtrator be not a freeman, nor 
res within the city, chancery will allit in che ſecurity. Semb. 
la, Ch, 203. P 

do, if a man agree before marriage, that his wiſe may deviſe 
zol. which ſhe deviſes to orphans; the court will oblige the 
wind to give ſecurity for the money, tho' he had given 1 
Juzuent before for ſecurity. 1 XII. 550. J. o. 

do they may commit an orpuan to the cuitody of another. 
I £4. 250. 
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(8. 2.) 
What eſtate 
belongs to 
an orphan. 


G AR DIAVN. 


So, if any one take an orphan out of their cuſtody, he ma de 
impriſoned till he produce the infant. R. 1 Sid. 2 50. ! 

And if there be a woman free of the city, or the widow gf 
freeman, the cuſtom, if there be ſuch a one, ſhall be reaſonall 
as to her. Hab. 247. 

Money due to an orphan from the chamber of London is a delt 
and not a depoſit. Ca. Cb. 182. : 

And the whole perſonal eitate, which belongs to an orphan 
ought to be paid there, and the chamberlain of London pays h. 
tereſt for it. Vide Ca. Ch. 182. ; 

So a mortgage in fee {hall be reputed part of his perſonal ef, 
Ca. Ch. 285. 

And an eltate which he had as reſiduary legatee. Ca. Ch, 419, 

Tho? he was likewiſe executor, and had not made his election, 
R. Ca. Ch, 310. 

But land of inheritance is not part of the eſtate of an orphan, 

Nor a leaſe, which attends the inheritance. 1 Ver. 104, 
2 Ver. 57. 

Nor a leaſe to the father, who afterwards purchaſes the fee i 
another name. R. 1 Ver. 104, 

Nor receipts in chymiſtry, phyſic, ſurgery, &c. 1 Ver. 62, 


By the cuſtom of Landon, if a freeman die, the ſurplus of lis 
perſonal eſtate, after his debts and funerals paid, ſhall be diſln. 
buted, one third to his wife, another third to his children, aud 
the other third part he may difpoſe of by his will. Sal. 426. 

Tf he has no children, one moiety ſhall be to the wife and the 
other moiety he may diſpoſe of. Vid. 

Or, if all his children are advanced. 2 Per. 665. 

If he has no wife, a moiety ſhall be to the children. Sal. 420. 
2 Ver. 612, | 

So, if his wife be advanced by jointure, &c, 2 Ver. 665. 

[If a wife is compounded with on marriage, by having a join- 
ture in lieu of her cuſtomary ſtare, the huſband ſhall not be con- 
ſidered as a purchaſer of her third, but the orphanage ſhare ſh-!! 
then be a moicty of his eſtate, Merris v. Burroughs, H. 1737. 
1 Atkyns 399. ] 

If he makes no will, adminiſtration ſhall be granted to the wiſe, 
who after a third due to her by the cuſtom, and another tiurd to 
the children, ſhall make a dividend of the remaining third part 
between herſelf and the children. S. 426. 

If any child die after the father, before 21 unmarried, it's 
ſhare goes to the other children. 2 Vr. 559. 

A child of full age may, in conſideration of preſent advance- 
ment, bar himſelf of the cuſtomary ſhare, Lockyer v. Stage 
H. 6 G. 2. Str. 947+] | 

If the father advance any child in his life-time, ke ſa)! have 
no part in the diſtribution, except where the father by his v 
other writing declares expreſsly, that it was only in part cf 1. 
advancemement z and then, if he puts his ſhare into horchpoty 
he. ſhall have a proportion with the ocher children cut of t 


Wall * 


CARDIAN, 


! rt. G. * 176. 3. 12 Co. 113. 2 Ca. Ch, 116 117. 
m_ 1 Ver. 216. 2 Fer, 630, : 
f a freeman by will gives 200 J. to a ſon, and in his life pays 


him 200 J. and takes receipt in full of what was intended him by 


the will, this ſhall be conſidered as an advancement, and be 
brought into hotchpot. Car v. Car, H. 1741. 2 Athyns 277] 

llt a father ſettles 50004. on his ſon's marriage, on himſelf for 
lle, wife for life, ſon for life, ſon's wife for life, and then to 
the idfue of the marriage; if the ſon would come in for a ſhare, 
he muſt bring the whole 5000/7, and not the value of his eſtate in 
i for life only, into hotchpot. Wezland V. WWeyland, P. 1742. 
2 Athyns 6324] 

And the ſhare of the child advanced ſhall be put into hotchpot 
with the whole perſonal eſtate, and not with the third part due 
only to the children. Semb. 12 CG. 113. Cont. 1 Ver. 345. 
1 ber, 281, 630. 

Any proviſion will be an advancement. 1 Fer. 189. cont. un- 
ls it be upon marriage. Ver. 61. 

f the children, or the only child of a freeman, are advanced 
in the father's life-time, they ſhall be deemed FULLY advanced, 
unleſs the qrzrtum of the advancement appears. FHawknrer v. 
Watts, H. 1741. 1 Athyns 406. Hlliut v. Collier, T. 1747. 
A 526. 1 Vezey 15. 1 Vin 168.] 

Advancement in marriage with a firit huſband dead in the fa- 
ther's life-time is a bar to a ſecond huſband, Hd.] 

'Parol evidence of a father's declarations of advancement ſhall 
not be admitted; but of a firſt huſband's, or of the wife's in his 
ime, it ſhall, Bild.] 

if the father declares that his daughter is advanced, ſhe is not 
excluded, unleſs he ſays, to what valu-, 2 Fr. 620, 

And it the value to which the is advanced does not amount to 
her ſtare, if ſhe puts it into hotchpot, the ſhall have her whole 
are. R. 2 Ver. 630. Eq. Ca. 137. 

I! the father declares by Eis will, that the money given to the 
laughter was not a full advancement, it is fuilicient, tho' by a 
ſufequent will he declares the contrary, R. 2 Ca, Ch. 117. 
Fe 2 Ver, 631. 

if a freeman on the marriage of his daughter gives 19,200 /. 
nd there is a covenant, that if he ſhould give more to any other 
dughter than 10,000/. then he would make his daughter's por- 
dan equal to it; and afterwards by will directs, that one moivty 
et his ettate ſnould go according to the cuſtom, and if that docs 
kt make 10, o00 J. for every other daughter, then it is to be 
ne up out of the other moiety, and the orphanage ſhares come 
917001, more than 10,000/. this is not ſuch a contingeney as 
al ugment the f:ft daughter's portion, for this will could nct 
rate on the orphanage part. Hlanbasy ve Ld, Bateman, M. 
74% 2 A 3. 

Ha child advanced afterwards dies in the life of his father, the 
Cilcivution ſhall be to the ſurviving children, without regard to 
biz dead one. 2 Ca. C5. 119. 

It 
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So, if any one take an orphan out of their cuſtody, he may h 
impriſoned till he produce the infant. R. 1 Sid. 2 50. ! 

And if there be a woman free of the city, or the widow of 
freeman, the cuſtom, if there be ſuch a one, ſhall be reafonati 
as to her. Hab. 247. 

Money due to an orphan from the chamber of Lond is a cbt 
and not a depoſit. Ca. Ch. 182. | 

And the whole perſonal eſtate, which belongs to an orphan 
ought to be paid there, and the chamberlain of London pays h. 
tereſt for it. Vide Ca. Ch. 182. x 

So a mortgage in fee ſhall be reputed part of his perſonal ee, 
Ca. Ch. 285. 

And an eltate which he had as reſiduary legatee. Ca. Ch, 419, 

Tho? he was likewile executor, and had not made his election, 
R. Ca. Ch. 310. 

But land of inheritance is not part of the eſtate of an orphan, 

Nor a leaſe, which attends the inheritance. 1 Ver. 10, 
2 Ver. 57. 

Nor a leaſe to the father, who afterwards purchaſes the fee ir 
another name. R. 1 Ver. log. 

Nor receipts in chymiſtry, phyſie, ſurgery, &c. 1 Ver. 62, 


By the cuſtom of Landon, if a freeman die, the ſurplus of ln 
perſonal eſtate, after his debts and funerals paid, ſhall be diltn- 
buted, one third to his wife, another third to his children, and 
the other third part he may difpoſe of by his will. Sal. 426. 

If he has no children, one moiety ſhall be to the wife and the 
other moiety he may diſpoſe of. Vid. 

Or, if all his children are advanced. 2 Ver. 665. 

If he has no wife, a moiety ſhall be to the children. Sal. 420. 
2 Ver. 612. 

So, if his wiſe be advanced by jointure, &c, 2 Ver. 665. 

[If a wife is compounded with on marriage, by having a join- 
ture in lieu of her cuſtomary ſtare, the huſband ſhall not be con- 
ſidered as a purchaſer of her third, but the orphanage ſhare fh-! 
then be a moiety of his eſtate, Morris v. Burroughs, H. 1737 
1 Atkyns 399.] 

If he makes no will, adminiſtration ſhall be granted to the wile, 
who after a third due to her by the cuſtom, and another third to 
the children, ſhall make a dividend of the remaining third part 
between herſelf and the children. S. 426. 

If any child die after the father, before 21 unmarried, it's 
ſhare goes to the other children. 2 Per. 559. 

[A child of full age may, in conſideration of preſent advance- 
ment, har himſelf of the cuſtomary ſhare, Lockyer v. Savages 
H. 6 G. 22 Sir. 947. 

If the father advance any child in his life-time, ke ſtall have 
no part in the diſtribution, except where the father by his will "x 
other writing declares expreſsly, that it was only in part cf Us 
advancemement; and then, if he puts his ſtare into hotchpct, 
he. ſhall have a proportion with the other children cut of br 
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CARDIAN, 


lo G. L. 176. b. 12 Co. 113. 2 Ca. G. 116, 117, 
* 1 Ver. 216. 2 Ver. 630. : 
f a freeman by will gives 200 J. to a ſon, and in his life pays 


him 200/. and takes receipt in full of what was intended him by 


te will, this ſhall be conſidered as an advancement, and be 
brought into hotchpot. Car v. Car, H. 1741. 2 Athyns 277.J 

If a father ſettles 5000/7. on his ſon's marriage, on himſelf for 
lle, wife for life, ſon for life, ſon's wife for life, and then to 
the ifue of the marriage; if the ſon would come in for a ſhare, 
he muſt bring the whole 5000/7, and not the value of his eſtate in 
i for life only, into hotchpot. JW ez/and v. WWyland, P. 1742. 
2 An, 6324] 

And the ſhare of the child advanced ſhall be put into hotchpot 
with the whole perſonal eſtate, and not with the third part due 
ouly to the children. Seni. 12 CG. 113. Cont, 1 Ver. 345. 
1 Vere 281, 630, 

Any proviſion will be an advancement. 1 Fer. 189. cont. un- 
6 it be upon marriage. Ver. 61. 

f the children, or the only child of a freeman, are advanced 
in the father's life-time, they ſhall be deemed FULLY advanced, 
unleſs the quantum of the advancement appears. Fawkrer v. 
Watts, H. 1741. 1 Athyns 406. Ellitt v. Collier, T. 1747. 
3% 526. 1 Vezey 15. 1 iu 168.) 

[Advancement in marriage with a ſirſt huſband dead in the ſa- 
ther's life-time is a bar to a ſecond huſband, id.] 

Parol evidence of a father's declarations of advancement ſhall 
not be admitted; but of a firſt huſband's, or of the wiſe's in his 
time, it ſhall, Bild.] 

l the father declares that his daughter is advanced, ſhe is not 
excluded, unleſs he ſays, to what value. 2 Fr. 620, 

And it the value to which ſhe is advanced Joes not amount to 
her ſhare, if ſhe puts it into hotchpot, the thalt have her whole 
ſhare, R. 2 Per. 630. Eq. Ca. 137. 

If the father declares by Eis will, that the money given to the 
daughter was not a full advancement, it is ſuſlicient, tho* by a 
ſudſequent will he declares the contrary. R. 2 Ca. Ch. 117. 
Fur 2 Ver, 631. 

[if a freeman on the marriage of his daughter gives 10,000 /. 
nd there is a covenant, that if he ſhould give more to any other 
dughter than 10,0007. then he would make his daughter's por- 
ton equal to it; and afterwards by will directs, that one moiety 
cl his eſtate ſhould go according to the cuſtom, and if that does 
kt make 10,0001, for every other daughter, then it is to be 
me up out of the other moiety, and the orphanage ſhares come 
0 17g more than 10, ooo J. this is not ſuch a contingency as 
bl zugment the fiſt daughter's portion, for this will could not 
Ocrate on the orphanage part. Hanbury ve Ld. Bateman, M. 
1740 2 An 63.) 

| 12 child advanced afterwards dies in the life of his father, the 
Cicivution ſhall be to the ſurviving children, without regard to 
lic dead one. 2 Ca. C5, 119. 
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[If a man makes an executor in truſt, and deviſes his perſon 
eſtate among is {even cl ildren, and four are advanced by him 1 
his life-time, and one dies before the teſtator; the children 3. 
vanced ſhall have their ſhares of this ſeventh part, without brine. 
ing what they had received into hotchpot. Cowper v. Satt, |; 
1731. 3 P. V. 119] 1 
If the father ſettles an inheritance upon any ſon, tho? he fir; 
for his advincement, he is not excluded from a ſhare of the per 
ſonal eſtate. 2 Ca. Ch. 160. 1 Per. 181. 

So, if the father ſettles an inheritance upon a daughter ch. 
heireſs. R. 1 Per. 181, 216. 

[Vet if a freeman by will charges 1500 J. on his real eſtate {6 
his daughter, and gives her a ſhare of his perſonal eſtate, {be 
may not take the ſum charged on the real eſtate, and alſo chim 
an orphanage part, but mult abide intirely by the will, or by the 
cuſtom. Cowper v. Scot, H. 1731. 2 P. V. 119.] 

If a daughter marry in the life of her father againſt his con 
ſent, and he is not reconciled before his death, ſhe ſuall loſs ber 
portion. R. 1 Ver. 354. 

If the father by his will declare his ſon advanced ſo much, 
proof of more ſliall be allowed. Semb. Zg. Co. 137. 

If there be no wife, the whole ſhall be divided among the cl. 
dren. 2 Vent. 341. vis. a moiety by the cuſtom, and 4 moicty 

by the ſtatute of diſtributions. Sal. 426. 

And if any child die within age, his part ſurvives to the others, 
2 Vent. 341. K. Prec. Ch. 5 37. 

If any child have a fon and dic in the life of his father, the 
other children ſhall have the whole, and the fon of the decented 
child ſhall have nothing. Sal. 426. For grand-children are n0: 
within the cuſtom. R. 1 Ver. 297. Eg. Ca. 137. 2 &.. 407. 

If the father ſettle an eſtate of inheritance in his life-time upon 
his ſon, he ſhall have a ſhare of the perſonal eſtate, without pu 
ting the value of the land to hotchpot ; for land is not taken 3 
an advancement within the cuſtom of the city. 2 Ca, Ch. 118, 
160. 1 Per. 345. 2 Ver. 754. . 

Tho' the father covenant to lay out ſo much in the purchate 
of land for his ſon, which is purchaſed in his life-time. K. 2 6 
Ch. 118. 1 Per. 345. | 

[1f A. on his marriage with the daughter of B. has an eſtate 
in land ſettled on him, the purchaſe-money whereof is incu! 
in a receipt which he gives for his wife's fortune, it ſhall be cot- 
ſidered as money, and brought into hotchpot. Morris v. N. 

[ roughs, H. 1737. 1 Atkyns 399.] bt 
'y If an only child be advanced in part, he ſhall have the hd 
| ſhare of the children, without putting his part received In 
＋ hotchpot, which extends only to children, not to the wife. 9 
i 426. Semb. cont. 2 Lev. 130. For there it is ſaid, that 2 wo- 
K luntary ſettlement upon a ſon will be fraudulent upon the cin 
+Terp by which the wiſe claims. Ch. R. 16. Ac. 2 Ver. 23% 0 
W | 
But any ſum given in money to a ſon or daughter by the f. 
ther, ſhall be taken for an advancement, R. 2 Ca. Ch 1 — 
2 9 
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gums, however ſmall, if given as advancement, muſt be 
brennt into hotchpot, but petty ſums given as preſents ſhall not. 
ei v. Burroughs, H. 1737. 1 Allyns 399.] 
do ſmall ſums given occaſionally, or maintenance- money or 
Wow ice, it che univerſity or travelling, ſhall not be deemed 
+ of cis advancement, it is only education; nor money 


uin as apprentice, Hender v. Roſe, T. 1718. 3 P. 


eee 
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N 7. 
; freeman hes two daughters, A. and B. On A's mar- 


i. kc cives 2000 J. and a bond fer 2000 J. more at his death, 
e rwerds gives 4287. to buy a houſe, which is done; and 
B. u res without his conſent, but he is afterwards reconciled, 
ofiza (tays weeks with her, and gives her preſents from time to 
time to about 5 J. but no advancement; A's 2000 J. and 
2000 J. ſhall be brought into hotchpot, but not her 428 J. nor 
Bs ;ool. Hume v. Edwards, H. 1746. 3 Athyns 450.) 

[A gold watch or wedding clothes are no advancement, nor a 
gift of 50 l. in money, where tlie orphanage ſhare is conſider- 
able. Elliot v. Collier, T. 1747. 3 Athyns 526. 1 Very 15. 
1 WWilf. 168.] 

[Conſent to a daughter's marriage does not bar ker; it muſt 
appear under his hand g:u@r!um ke has advanced her, id.] 

[If a father maintains his daughter, aſter her huiband's death, 
his executor ſhall be conidered as a creditor for fo much as that 
maintenance deſerved, wiuch ſhall be deducted out of the daugh- 
ters cuſtomary ſhare. 6:0. ] 

But buying an office, tlio' but at will, or a commiſſion, are 
advancements. Narten v. Merten, M. 1692. Rawilinſin v. 
Hutchins, 3 P. V. 317. | 

(if ſome years after ti e marriage of a freeman's fon, the pa- 
rents on both ſides meet, aud agree to advance 200 J. a- piece to 
le by till they can purchaſe a commiſſion in the army for kim 
this is a marriage-portion and bars him of his orphanage part. 
Hearne v. Barber, H. 1744. 3 Athyns 213. ] 

[But he is intitled to his thare of the teilamentary part if his 
father die inteſtate, Lid.) 

{ Judd's Law does not make money advanced a bar, unleſs it 
Is an advancement on marriage. Id.] 

So, a term for years aligned to a ſon by the father, Seb, 
2 Lev, 130. 

So a gift or preſent aſter marriage {hall be taken in hotchpot, 
to they are no advancement to bar from a ſhare of the perſonal 
eltate, 1 Ver. 61. 

A legacy for mourning gocs out of the legatory part. 2 Ver. 
240. 

So, a deviſe to a truſtee for a daughter. 2 Fer. 754. 

[ia loſs happens in a freeman's eſtate by the infolvency of the 
cxe2utor, it thall be borne wholiy out of the teitamentary part, 
2nd not out of the cuſtomary. Redfhaw ve Ere/er, T. 1 G. in 
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(. 2 1d. Raym. 1328. ] 9 
When an orphan attains his full age, he ſnall have his propor- 2 
don with CUltOmary intercik. 2 Vent. 341. 4 
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Or, if it be a woman, when ſhe marries. 2 Nu 341 

Tho the woman die after marriage before the age of 27 
R. 1 Per. 89. | rar, 

So an orphan ſhall have his ſhare, tho' his father die withj 
the province of York; for the cuſtom of London ſhall be prefercc 
to the cuſtom within the province of York, 2 Ver. 48, 82 os 
Vide Chancery, (3 * 3.) "= 

So an orphan after 21 may diſpoſe of his orphange 
it be not ep but not — . wy 475 Ys Of 

And if he die inteſtate, it ſhall be diſtributed according to the 
fb. 22 & 23 Car. 2. c. 10. Pr. Ch. 537. 

So, if he die within age, tho' his orphanage part ſurvives » 
the other orphans, if he has any part by the death of another cr. 
phan as ſurvivor, that ſhall be diſtributed. Lid. 

But before recovery or receipt by an huſband of the ſhare 6 
his wife, who was an orphan, the intereſt does not veſt in him, 
2 Vent. 341. R. Ca. Ch. 182. 

And he cannot diſpoſe of it by his will. R. 2 Vent. 241, 

And if he gives it to the wife in compenſation for her dower 
his wife ſhall have her dower, and likewiſe the money due to * 
as an orphan, R. Ca. Ch. 182. 

[If huſband and wife, ſhe being under age, covenant heſor: 
marriage, in confideration of her portion, to releaſe her orphan- 
age ſhare; if the father dies in the huſband's life, he is barred of 
any cuſtomary ſhare in right of his wife ; but if the huſband is 
dead, the articles would nor bind the wife, and ſhe would by 
ſurvivorſhip be intitled to the cuſtomary ſhare, as a che in aion 
not recovered by the huſband. Metcalfe v. Toes, T. 1737. 
1 All. 63. 

[And this covenant of the huſband ſhall be conſidered in equity 
as actual releaſe, and ſo an extinguiitment of the wife's right to 
the orphanage part, and leaves the father's eſtate as if never 
charged with it; and therefore muſt be conſidered as part of his 
general perſonal eſtate, and not go wholly to his executors as part 
of the dead man's ſhare. Id.] 

If the huſband deviſe a leaſe, books, c. the wiſe by cuſtom 
ſhall have a moiety of the ſpecific legacies, and likewiſe of the 
other perſonal eſtate. R. 2 Ver. 110, 

And the ſpecific legatee ſhall have no recompence out of his 
teſtamentary part. R. 2 Ver. 111, 

So a ſettlement by a freeman in truſt for himſelf ſor life, 2nd 
afterwards to his grandchildren, will be a fraud upon the cuſtom, 
R. 2 Ver. 612, 635. é 

Otherwiſe, if he makes a giſt to his grandchildren in his lifc- 
time. 1 Per. 612, 

Or purchaſes land in his life-time. 2 Ver. 612. 

Or gives the whole to one daughter in his life-time. Vid. 
So a voluntary ſettlement, by a freeman, of a term, does not 
bind his wife. R. 2 Lev. 130. 2 Ver. g8. 

So a father freeman of Landon cannot by his will diſpoſe of his 
perſonal eſtate to the prejudice of the cuſtomary part of his chi- 
dren, and wife, 1 Lev. 227. K. 1 Ch. R. 84. 1 


G ARD TAN. 


t a freeman of Landon deviſes no more than his teſtamentary 
part, his children ſhall have both their legacies and their cuſtomary 
res; but if he deviſes his whole eſtate they mutt make their 
election. Wilſon v. Philips, P. 1725. Bunb. 195 

If the daughter of a freeman has 10,000 J. legacy left her by 
ler father, on condition that ſhe renounce her orphanage part, 
and being told by her brother ſhe may make her election, to have 
an account of the father's eſtate, and have her orphanage part, 
e declares ſhe will accept the legacy, and executes a relcaſe; 
vet if the orphanage part is greatly ſnperior, it ſhall be tappoi:d 
{s did not rightly underſtand it, and the releaſe may bs ſet alive, 
Puſey v. Deſooverte, T. 1734. 3 P. . 315.] 

(If a freeman by will diſpoſes of all his eſtate, orplianage and 
eftamentary, and ſome of his children abide by the cuſtom, others 
by the will, the ſhares of the latter ſhall not go among the other, 
but {hall accrue to the teſtator's eſtate, and go according to the 
will. Morris v. Burrows, T. 1743. 2 Athyns 627.] 

Nor can he by will direct, that the ſhare of the infant ſhall not 
ſurvive, if he dies within age. R. Wild. cont. 2 Vent. 341. 

Or, that if the infant die within age, his ſhare ſhall go to an- 
other. R. Ca. Ch. 199. 2 Vent. 341. 

[A freeman cannot deviſe either the orphanage part or the con- 
ingency of the benefit of ſurvivorſhip, among orphans z nor can 
in orphan deviſe his orphanage part, nor the part which accrucd 
by ſurvivorſhip ; but ſuch freeman may by will give his chitdren 
exꝛcies inconſiſtent with the cuſtom, and then they must mage 
their election, to abide by the will, or by the cuſtom; but the y 
cannot abide by the will in payt, and have the benefit of the cuſ- 
ton alſo. Harvey v. DeſboutFrie, T. 9 C. 2. C. T. T. 130.] 

Tet he may direct by will, that if they all die, the ſurvwer 
ſhall have their ſhares. R. 1 Lev. 227. but Leu. makes a gere. 

50, if an huſband, being an orphan, marry a woman with a 
portion, and die winhin age, the wife ſhall not be relieved for 
ay part of the portion of her huſband, which by the cuſtom ſur- 
mes. Semb. 1 Ch. R. 26. 

do, if the huſband ſettle an eſtate upon his wife in lieu of her 
cullomary part, he may diſpoſe of it. R. 1 Ver. 6. 

(It a woman before marriage with a freeman, accepts of ſettle- 
ment to take effect after his death of part of his perſonal eſtate, 
(vithout taking notice of cuſtom of Landon) ſhe is thereby barred 
: her cuſtomary part. Lewin v. Lewin, MH. 1727. 3 P. 

15. | 

Ha wife was divorced a menſa et thors for adultery, ſhe for- 
kits her right to her moiety, and widow's chamber, tho? int led 


liercto by cuſtom of London, Pett:ifer v. Jama, T. 1717. in Sc. 


Buns, 16] 

li the huſband acknowledge a judgment without conſideration, 
bccure money to be paid after his death; this dd es not prejudice 
kis debts upon ſimple contract, nor the cultomary hare of his wife 
er cluluren, but only his legatary part. R. 2 Ver. 202, 

Vol. IV. U 80 
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CARDIAN. 


So a term ſor years taken by a freeman upon his purchajs «; 
the inheritance, is not part of his perſonal eſtate within the 4 
tom. 2 Ver. 57. 

The cuſtom ſhall not be cluded; and therefore, a ſettlemey; in 
fraud of the cuſtom ſhall be avoided, Eg. Ca. 137. 

[If A. having three children of age, and two under age, enter 
into agreement ſigned by him and the three of age, that if hy le 
up his freedom of Landon, they releaſe and diſclaim all right A 
his perſonal eſtate as ſrecmea's children, it is void. Arn v. 
Burroughs, H. 1737. 1 Atkyns 399.] 

[If a freeman, for love and affection, without pecuniary conb. 
deration, makes a ſettlement, but ſtill keeps poſſeſſion ang . 
ceives the rents, the property continues in him, and is bubjc& ty 
the cuſtom. Smith v. Pell;ws, M. 1740. 2 Athyns 62,] 

[If a father ovliges a ſon, merely for maintenance, aud not fn 
advancement in marriage or trade, to releafe his right to the g. 
phanage ſhare, ſuch relcaſe is void; and even tho? he had in ts 
life given him ſmall ſums, to the amount of 3 or 400), Hy: 
Ve Heren, P. 1741. 2 Alkyus 160. ] 

If a freeman aſſigns over to truitecs a leaſchold, reſervins 90 
himſclf an eſtate for liſe, the truſt to commence aſter his death 
it is a fraud on the cuſtom, and the alignment ſhall be cane 
and the premiſſes and profits ſince his death deemed part of ti 
perional eſtate. Sith ve Fellows, T. 1742. 2 Athyns 375.) 

If a freeman, ſeveral ycars before his death, purchalcs « kf 
hold for 40 years, in the joint names of himſelf and wiſc, it ha 
fraud on the cultom, and the eſtate ſhall be applied as the ret of 
his eſtate. Comes ve Elling, H. 1747. 3 Athyns 676.) 

[But had it been given to truſtees to the ſeparate uſe of the 
wife in poticihon, it had been good. Sn. bid. 

[The funerals of a child dying after the father, ſhall be paid 
out of its orphanage ſhare, 17d. | 

If a freeman aged 72, il! of the gout, and two days before his 
death, by deed of fame date with will, aſſigns part of his perſonal 
eſtate to truſtces to the ſeparate uſe of his daughter, and that ſhe 
ſhall not have power to give it to her huſband, /whom ſlie had 
marricd without conſent, but father is reconciled, ) and docs nt 
deliver the deed to his daughter, it is a teftamentiry ci{poiirion, 
and a fraud on the cuſtom, and may be diſputed by the huit-nd; 
but he muſt make a icttlement, even if there 18 provifion for de 
wife before. Tomkyns v. J. adbsvot, T. 175 3 2 Ton 5984) 

By Jg. 1 G. fo c. 18. / 17. any perſon becom ing free ol the 
city, after 1 June, 1725, may ditpote of his pertonal citate, u 
uch perfon or perſons, and to ſuch uſe and uſes as he ihatl think 


fit; unleſs he ſhall beiore marriage agree by any writing under | 
his hand, in conſideration of his marriage, that his perſonal fate 
hall be fubject to the cuſtom, or unleſs he ſhall dic inte, e! p 


and the pertonal eſtate of ſuch perſon fo making ſuch agreens 
or ſo dviug inteſtate, ſhall be iubject to and be diilriouted vw 
diftributaiile according to the cuilum of the city. 


GARDIAN. 


The mayor and aldermen make an allowance to orphans for 
1 1 »1 ito 4 A 
maiatenance, in proportion to their ettate. D. 2 Vent. 341. f 
\nd at their age, or marriage, their eſtate with intercit is paid 
do the orphans. 2 Vent. 341. 


By the cuſtom of Londen, the mayor and aldermen have the 
eue of the marriage of every orphan within their cuſtody, 

And if any marry ſuch orphan within the age of 2. without 
Heir licence, they ſhall be fined according to the quality and por- 
tion of the orphan, and committed to Newgate till payment. &. 
2 Lev. 32. : | 

Or, at leaft, ſhall give bond for the payment. 

'Tho' the eſtate of the huſband deſerves a larger portion than 
the orphan had. 

And it is ſufficient to ſay, hat be married ſuch an one being an 
rhan without aent, tho' it is not ſaid, that the marriage was 
within the city. R. 2 Lev. 32. 

Tho! it is not ſaid, that he had nat a reofonable excuſe for it; for 
that mall not be intended, unleſs it be ſhewn. R. 2 Leu. 32. 

Tho” it is not faid, that he to:k her out of the cuſtody of the 
mopr aud alder men; for the is in their cultody whereſocyer ſhe 
i;. R. 2 Lev. 32. 


(H) Remedy by a Guardian. 
(H. 1.) Right of Ward. 


F tenant in chivalry die in the homage of the lord, and 4 

ranger enter into the land, or take the body of his heir 
wichia age, the lord may have writ of right of ward. F. I. 
B. 139. B. 

And he may have it for the land and body together, or for the 
und, or body by itſelf. F. N. B. 139. C. 

do the lord paramount may have it for the land and body of 
the none. F. N. B. 139. E. 

Or, the lord by reaſon of ward. F. N. B. 130. D. 

do a guardian in ſocage may have right of ward for the land 
and body by reaſon of ward. F. N. B. 139. H. 

do he ſhall right of ward for the body in his own right. F. 
N. B. 139. H. 

But 2 guardian in ſocage ſhall not have right of ward for the 
ad; for he is only bailiff to his ward for the land, and has no 
n;"t to the land. F. N. B. 139. H. 

Right of ward may be ſucd by iu in the county, or in 
C. B. F. N. B. 139. F. 
lit be ſued by zuftices, the plaintiff may remove it by aue into 
„B. without cauſe, and the defendant with cauſe, us in Fedlce 
. F. N. B. 139. G. 
by the „l. ANert. 20 H. 3. 6. in right of ward the plaintiff fall 
cover ven mariiagi, and the defendant ſhall be imprifoned 
bil he latisty the plaintiſf for his default, and the King for his 
Mpas. 2 7½. go. 
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(H. 2.) Ejectment of Ward, 


So, if a guardian be ouſted of the body and land of hi ward 
he may have a writ de giectiane cisſtodig. F. N. B. 140, ; 
Or he may have an ejectment for the land only. F. V. 3 
140. A. ö 
Td a guardian in ſocage ſhall have a writ de ce7ione cuſtadie 
for the land, as well as a guardian in chivalry, V. NM. B. 140. C. 
So, a grantee of the ward. F. N. B. 140. B. 


(H. 3.) Raviſhment of Ward. 
So, by the /. W. 2. 35. a guardian in chivalry may hare | 


raviſhment of ward, if any one takes the body of his ward, 
2 Liſt. 439. 

So a guardian in ſocage, by the equity of I”. 2, 24. which 
gives a writ in confimili caſu, ſhall have a raviſtment of war, 
2 Inſt. 439. F. N. B. 140. D. 

So every anceſtor, male or female, ſhall have a raviſhment of 
ward againſt him, who wrongfully takes an heir apparent, male 
or female. R. 3 Co. 38. ö. 

So an executor ſhall have it for a ward, which was taben out 
of the poſſeſſion of his teſtator. 11 H. 4. 55. a. 

But it does not he by a father, for taking and marrying his {@ 
after his full age; for then he may marry without the content of 


his father. R. Mar. Pl. 8. 


(H. 4.) Information. 


So, by the /. 4 & 5 Ph. AI. 8. if any above fourteen convey 
away any woman child unmarried under ſixteen, out of the gal- 
ſeſſion and againſt the will of her father, mother, or ſuch perſon 
as ſhall have by any lawful ways or means the order and govert- 
ance of her, except it be by or for the maſter or guardian of ſuch 
woman child, Sc. he ſhall ſuffer two years impriſonment witle 
out bail. 

And if any woman child above twelve and under ſixteen, con- 
ſent to a contract of matrimony with any, who ſo takes her away 
againſt the will, or unknowing of her father, or, if he be da, 
of her mother, having the cuſtody or governance of her, the nt | 
of her kin, to whom the inheritance ſhould deſcend after ker de- 
ceaſe, ſhall enjoy all her lands, tenements, Sc. ſhe had at to 
time of ſuch aſſent, during the life of him who ſo contracts ww 
trimony with her. | 

An information lies upon this ſtatute in B. R. as well 25 
the ſtar- cham er, or beſore juſtices of aſſiſe. K. 2 Lev. 179. 

And an information lies, where the woman taken has a 1ea 
eilate, tho! no goods. R. 2 Lev. 179. 

n mall not be within this ſtatute, if the ſon of B. to when 
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GARDIAN, 


ublick manners without the privitv of the mother, S. ird. 
3 Med. 35. 

Or, if he does not ule force or craft to compaſs the marriage, 
Kun. 3 Mad. 169. 

Or, if the mother aſſent at any time, tho' ſhe afterwards diſ- 
rec. 3 Mad. 169. 

"$0 an information lies againſt any perſon, who takes out of 
another's cuſtody, and marries his daughter and heir. R. 1 Sid. 
387. 1 Lev. 257. Cro. Car. 557, 588. Dub. 5 Med. 22 1. 


(arib. 385. 
(H. 5.) Treſpaſs. 


50, by the common law, treſpaſs lies againſt him, who takes, 
detains, or marries his ward. 2 Hf. go. 

$9 treſpaſs lies by every anceſtor male, or female, againſt him, 
who wrongfully takes the heir apparent. R. 3 Co. 38. 6. 

By a father or mother guardian by reaſon of nurture, againſt a 
ranger, who takes the infant from them. R. Mo. 738. 

And in an action upon the caſe by a father for the marriage 
of his fon and heir, it is not neceſſary to ſay, that he is within 
ane, ti, 216. 

Nor, cujus maritagium ad ipſum pertinet ; for it belongs to him 
by law. R. Sti. 216, 217, 303. 

But treſpaſs does not lic for taking and carrying away a ſon or 
daughter who is not heir. R. Cro. El. 7750. 

Nor, for a battery, or impriſonment. R. Cv. El. 55, 770. 
Vide Treſpaſs, (B. 5.) 

Nor an action upon the caſe for the battery of his heir, being 
his apprentice, whereby he became decrepit, and the father loſt 
is marriage: for the loſs of the marriage of an heir is not a 
cauſe of action, except where he is taken and married by a ſtranger. 
R. Cra. El. 55. 

Nor, ſor the deſamation of his daughter, whereby the father 
loſes her marriage. Cro. EIL. 770. 

$0 an action lies by the father for the marriage of his ſon and 
heir, aſter his full age. Jon. 411, 412. 


(H. 6.) Intruſion of Ward. 


If the ward himſelf, during his nonage, had entred upon the 
and, and ouſted the lord, he might have a writ of intruſion of 
ward againſt him. F. NM. B. 141. 4. 

Ant it lies after the full age of the heir, as well as during his 
tonage. F. N. B. 141. E. 


( H. 7.) Falore Maritagii. 


ba * J * * 
8o, if the heir had married himſelf without the aſſent of the 
. By 
brd, after convenient marriage tendred to him, the lord might 
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GARDIAN. 


have a talre maritagii for the value of the marriage. F. M. B. 131. 
D. F. G. 


For more concerning Guardian, Vide Accompt, (A. 2.—F, 3. — 
Chancery, (3 O. 1. &c.)—Cypyhold, (K. 5.)—Prerogative, (D. 
26, 27.) —Probibition, (S. 20.) — 1 A,, (F. 1.) 

G ARNISHME NT. | 

Vide Abatement, (I. 30.)—Attachment, —Pleader, (2 X. 9, &c,) 


CARTRANTSY. 
(A) Wart anty ; by what (3620s it ſhall be. 


warranty is a covenant real annext to lands or tenement; 

wiereby a man and his heirs are bound to warrant the ſam; 
Jnds, and to render in value, if chey are evicted by a former 
title. G J. 395. a: 

Warratity is 2xpreis, or implied. Co. J. 365. a. 

No word in law makes an expreſs warranty, except the word, 
marrauliun. Lit. ſ. 733. 

But a feoff nent by the word, dei, implies a warranty to the 
feoffee and his heirs, during the lite of the fcoflor. G. L. 384. a, 

And before the %. quia empties terrarum, 18 Fd, 1. 1. Ta 
1:oFment was by dedi, terend:m of the ferffer and lis heirs, the hes 
as well as the feoftor himſelf were bound to warranty in reſpec dl 
the tenuræ. Co. L. 384. a. 

$2, in an exchange, the word, excanibiuim, imports a mutull 
warranty. Co. L. 384. 2. 

50, ia a partition, it is implied that the one warrants the other. 
184. Þ. 

Do, in Lage auncgſtrel, the lord is bound to warrant lis 
tenant. G. L. 384. a. s 

80, if a gilt in tail, or leaſe for life, be by or without deed, 
rendring rent, the donor, or leſſor, is bound to warranty. C. J. 
384. b. | 

50, if the heir aſſign dower, he is bound to warranty. Ce. I. 
384. 3. 2 Kal. 738. J. 50. 

But, cnc, docs not imply a warranty. G. J. 484. a. 

So, dledi, iu letters patent of the king, docs not import a war. 
ranty; for the king is not bound to warranty except by expret 
words. 2 Li. 209. 

So a grant, cw clanſuld warrantic, theſe words do not create 
a warranty. 2 Kl. 739. J. 17. 

What words malte a covenaat expreſs, or in law, Jide Cote 


. I, &c.) 
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(B) Who are bound by a Warranty, 


N expreſs warranty never bind: the heir to warranty, unleſs 
he be named: as, ego & hared's me: warrantizaiinus, Ce. 
C.. L. 383. 5. 384. 6. 41 
But an exchange, partition, age aunceſrel, which are war- 
rntics in law, bind the heir to warranty. G. L. 384. a. 
So, if a father and his heir apparent join in a warranty, the 
E feir is doubly bound, by his own warranty and as heir to his 
father. R. Ms 20. 
if two join in a warranty, and the one dies, the heir and the 
ſurvivor may be vouched. Ie. 20. 
Or the ſurvivor alone may be vouched, at election. Mz. 20 


(C) To whom a C(UYarranty ertends. 


Fa man warrant land without faying to whom, it {hall be in- 

tended to the feoſſce. Co. L. 383. b. 

If he warrant to B. without more; this extends only for his 
fe, for default of the words, Hit h-irs, Co. L. 47. a. 384. b. 

Tho he warrant to B. aoainfl him and his heirs, Cg. El. 502. 

89, if a man warrant, wahout faying, for him and bis heirs, it 
will be a warranty for his life only. E. Cre. El. Goa. 

But if a man warrant to B. and his heirs, the warranty extends 
to the heirs. Fide Co. I. 47. d. 

So, Jedi, extends to the feoffee and his heirs, during the life 
of the feoffor. Co. L. 384. a. 

So an exchange, partition, mage arncefirel import a warranty 
to the party, and his heirs. C. J.. 384. 4. 

So, if there be a fcodment % A and his heirs, and a warranty to 
kim in /rma preilictu, that extends to his heirs. (75. L. 385. b. 

$0, if a warranty be # A and his heirs, it hall be general 
unit all perſons, tho' it docs not ſay, againſt all perſons, R. 
2 Aud. 118, 

50, if a man warrant to B. his heirs and afſipns, this extends 
to all a!hgns and their athens teien guoties, for ever, Co. L. 
389. b. 

It, to A. and B. & eorum heredibus & aſſignatis, it extends to 
at ailznec of the heir of the ſurvivor, &c. G. L. 384. b. 

90 it extends to an aſſigneg of part of the land. C. I. 385. a. 

do it extends to an atliunee by parol, C. 385. 6. 

30, if a feoffee makes a gift in tail, or a leaſe for life, remain- 
der in fee, the donce, or leſſee may vouch as aſſignec; for his 
Ulate and the remainder make but one eſtates» G. I.. 385. a. 

If there be a ſeotiment to A. and B. and A. alligus his part, B. 
micht vouch for his moicty. Cz. L 385. a. 

li there be a feoffment to three, and one releaſes to the two 
others, they may vouch. Cz. I. 385. a. 

If there be a feoſfme it to J. who enſeoſts B. who re- enſeoſfs 
ite heir of A. he may vouch as ailignee, C. IL. 385. E. 
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But, generally, 2 warranty does not extend to aſſigns, unlet 
thev are named, Co * 384. be 

If there be a feoFinent to A. and B. their heirs and ofon: 
and one of them aſſigas, it does not extend to ſuch allignee, 
C. L. 38. b. 

So a warranty to one, 4s heirs and aſſig nt, does not extend 9 
an aſſignee of part of the eſtate; as, if the feoffee mites a gif 
in tail or a lenſe for lifz, the donee or leſſee is not an aſſignee, 
but he may vouch his donor or leſſor, and ſo take advaniaye of 
tac warranty. CG. L. 385. 4. 

So, i the donee make a feoffment, the feoffee cannot vouch i; 
aſſiu nee, but muſt vouch his feoffor. Co. L. 385. 4 | 

If there be a ſeoffment to A. who enfeoffs B. who re-enfeoßz 
A. he or his heirs cannot vouch for he cannot be aſſignee ty 
himſelf. Ct. L. 385. ö. 

Yet by an exchange, or feoffment with the word, ded, the 
aſſignee may rebut, tho' he cannot vouch. Ca. L 384. . 

So, if there be a ſcoſfment with warranty, without ſaying, 4 
the Zur, yet an aſſignce, or any tenant of the land may rebut 
G. L. 385. 4. 

So, tho” a diſſeiſor, abator, intruder, &c. cannot vouch or here 
a warrantia chartæ, becauſe he has no privity, yet he may rebr:, 
G. IL. 385. a. 

So ceſtuy que uſe may rebut, tho' he comes in the psf. R, 
Sal. 68 5. 

But a man who claims paramawnt, and not under the warranty, 
cannot vouch, or rebut: as if a feoſtment be to two brothers, 
with warranty to the eldeſt and his heirs, who dies without iſſue; 
the youngeſt cannot vouch or rebut, for he docs not claun as hei, 
but Ly the f:zoTment. Co. L. 285. a. 

If there be a gift in tail with warranty to the donee, his heirs 
and aſügns, wao makes a feoifment and dies without ifiuc, the 
feoFce cannot vouch, or rebut, for the eſtate ro which the war- 
r2nry was annext, is determined. Co. L. 3B. a. 


When a covenant binds or extends to heirs or aſſigns, /::: 
Covenant, (B. 1, &c.—C. 1, &c.) 


(D) By what Conveyance created. 


* 7 ARRANTY may be created by any conveyance of hn, 
tenements, or hereditaments: as, by fine, icoffment, & 

G J. 371. @. 

By gift in tail, or leaſe for life, O. I. 371. 

By tine fur grant and reader. Carth. 141. 

So, by releaſe or confirmation, which enlarges the eſtate, Cs, . 
377, 385. a. 
So, tho” the releaſe or confirmation paſs no eſtate or right, and 
the releaſor has noching in the land. G. L. 371. be 385. 4. 

And ſuch relezi-, Sc. is ſufficient for a warranty to tac aſſiguce. 


L b. Ch. L. 371. 6. Acc. Cs. L. 385. a. 3 


SS _ 


0 
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80 2 warranty in law may be created by will: as, if a man by 
is will deviſe land in tail, or for life, rendring rent. G. L. 


286. is 4 
gut an expreſs warranty cannot be created without deed, 


';W 386. ls 88 
and there ſore, 2 deviſe in fee with warranty; the warranty is 
roi, for a will is no deed. Co. L. 386. a. 


(E) To what Eſtates annered. 


warranty may be annexed to all eſtates of frechold or inhe- 
ritance, which paſs by livery. Co. L. 366. a. 

89, to eſtates incorporeal which lie in grant; as, advowſons, 
rents, common, &ffovers, Sc. Co. L. 366. a. 

Tho' the rent, c. be newly created, and was not in c be- 
fore; for tho? there cannot be a prior title to the rent, there 
may be to the land, by eviction whereof the rent will be loſt. 
C. L. 306. as | 

So, if a rent newly created be given in exchange for land, or 
for owelty of partition, the warrauty in law extends to it. G. I. 
369. 4. 

So, if a rent-ſeck be releaſed with warranty to the tenant of 
the land, altho' it enures by way of extinguiſhment generally, it 
ſhall be annexed to it. Co. L. 365. b. 

But a warranty cannot be annexed to chattels real or perſonal 
for if a man warrants them, the party thall have covenant, or 
action upon the caſe. C9. L. 101. 5. 389. as 

Nor, to the eſtate of tenant by ſtatute, or git. Co, I. 


329. its 


() What Rights, 02 Titles, are barred by 
„ Wuͤtrranty. 


ARN ANT extends to warrant the land in the ſame 
plight as it was at the time of the warranty. Cz. L. 388. b. 

And therefore, if any perſon have an elder riglit at the time of 
tie warranty, the warranty extends to it. C9, I. 388. 4. 

So a warranty extends to a rent, common, c. iſſuing out of 
and, which was diſcharged or ſuſpended at the time of the 
varanty, Co. L. 366. 5. 388. 6. 
| As, it the grantee of a rent diſleiſe the terre-tenant and make a 
kentment with warranty; that extends to the rent, for it was 
charged at the time of the warranty. Co. L. 388. 6. 

50, if the grantee releaſe to the terre-tenant, with warty of 
be tenements. C2. I. 366. 6. 

80 a right ſhall be barr'd tho? it deſcend in o and 
tue warranty in another: as, if hub in and with 4 6 t of 
tte wife, they ſhall be barr'd by a collateral war ai::, de an- 


(&.tor of the huſband, Co. L. 365. L. 
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G AR R ANT T. ä 


Or, if a woman heir of a diſſeiſor enfeoff with warranty, zug 
afterwards marry the diſſeiſee; in a precipe they thall be bary'g by 
the warranty of the woman. G. L. 365. 6. 

So a right not in gfe at the time of the warranty, but future 
raay be barr'd by warranty ; as, if a father be ditfiviſed, and the 
ſon releaſe with warranty, tho' he had no right at the time ty; 
only in ſiuum upon the death of his father; for otherwiſe: there 
would be a circuity of action. Co. I.. 265. a. 

Tho' the warranty and right deſcend to the heir at the {ms 
time: as, if A. tenant for life, remainder to his fon, be dillviſ., 
releaſe with warranty, and die, the ſon is barr'd. Co. I.. 388. 6 

So, tho' the warranty deſcends firit, if the right was i ee in 
any of the anceſtors at the time of the deſcent. Co. L. 388, a, 

So a right of entry, or action, ſhall be barr'd by warranty, B. 
Sal. 666. 


(G.) What not. 


UT warranty does not extend to naked titles; as, to a title 

ot entry for a condition broken: for that cannot be deveited, 
neither can there be an action ſor it, and fo no wcher, or 
ꝛburrantia chartæ. (. L. 389. a. 379. b. ; 

So it does not extend to a title of entry by force of an exchange, 
Co. L. 389. a. : 

Nor, to a title of entry for mrtmain, conſent to a raviſher, &: 
Co. L. 389. a. 

90, 1: made by a parcener, &. upon alienation of his part, it 
does not extend to avoid the partition. R. AI. 21. 

So a warranty does not extend to a right, which commences 
aſter the warranty made. Cs. IL. 388. b. 

And thereſore, if a fon has a rent, common, Ec, ont of the 
land of his father, who makes a fzofinent with Warranty, and 
afterwards the fon is diſſeiſed, and the warranty deſcends; ts 
does not extend to the rent, which was put to a right after de 
warranty, Co. L. 388. 6b. 

So, it a woman who has a rent, Sc. intetmarry wich the tene— 
tenant to whom A. releaſes with warranty; this does not extend 
to che demand of rent by the wife, or her heir: for their title of 
action for it commences after the warranty, viz. upon the data 
of the huſband, or wife. C. I.. 388. b. 

So, if the grantee of a rent grant it to the terre-tenant upon 
condition, who makes a ſcoſtment with warranty; this docs 1 
extend ta the rent afterwards claimed for breach of the conditits 
G. L. 389. a. 

If ten int in tail, remainder in tail, levies a fine with warrart!, 
and atterwards ſullers an erroneous recovery and dies without 
us z tho' the warranty deſcends upon him in the remainden 
does not bar him to have error upon the recovery. Daub. 2 Ret 
23. i 

5-) it does not extend to an eſtate in reverſion, remaimer, 0! 
poſiethon, winch was not deveited or put to a right at the ume or 
be;ore the deſcent of the warranty. C. I. 388. 6. . 

n 


GARRANTY, 


And therefore, if there be tenant for life, remainder or rever- 
on in fee to A. and a collateral anceſtor of A. relcaſe to the 
tenant for life in fee with warranty, and die, and the warranty 
deſcends upon A. his remainder or reverſion is not barred, for it 
gs not deveſted. Co. L. 388. b. | 

So, if the father has land in fee, and the ſon has a rent, 
common, &c. out of the land, the father makes a feoifmen with 
warranty; this does not extend to the rent, Sc. which was not 
dereſted. Co. I.. 388. b. 

So, if the huſband make a feoffment, and a collateral anceſtor 
of the wife releaſe with warranty; this does not bar her right of 
dower, which was not changed from it's original cilence. Co. I. 


389. 4. 


(H) TWhot Tarran ties are Bang. 
(H. 1.) Lineal Warranty; What ſhall ve. 


| TARKANTIES are of three kinds; lineal, collateral, or 
Y which commence by diffe;fin. Lit. ſ. 697. 

Lineal warranty is, where dne heir to the warranty would have 
ton eyed his deſcent to the lands {ii there had been no warranty) 
from tae ſam? anceſtor, who made the warranty. Cs. L. 370. a. 

Az, if a father ſeiſed in fee makes a feoffment with warranty, 
and dies, the warranty will be lincal to his fon, for he woutd 
have male his deſcent to the land from nis father. Lit. / 703. 

$9 it will be a lineal warranty, if their conveys his dafſcrnt 
by mans of the anceſtor wao made the warrany, tho” he do's not 
mike lis titie immediately as heir to him: as, if the grandiather 
be di cited, and tlie father releaſe with warranty, and die in the 
lie of the grandfather; his warranty will be lineal to the ſon, for 
he claims by means of the father, aitho' he makes his title to tlie 
grand-lather, who was laſt feifed. Zit. ſ. 705. 

$9, if by poſſibility the hen could convey his deſcent by means 
of {ach ancettor ; as, if the fatter be diilriſed, and the el heſt ton 
recaie with warranty, and die in the life of his father; his war- 
ranty wil} be lineal to the youngeſt ſon. Lit. ſ. 707, 715. 

If A. tenant in tail, and his eldeſt fon make a feoinent with 
warranty, and the eldeſt ſon dies in the life of his father; this 
warranty is lineal to the youngeſt ſon of J. N. Hut. 22. 

50 it will be a lineal warranty, if the heir derive his title from 
the anceitor who made the warranty, tho? he does not derive from 
lim alone: as, if there be a gift in tail to hutonand and wife and 
the heirs of their bodies, and the huſbaud dilcontinue ; the 
wrranty of the huſband or the wiſe is liacal to the iTue in tail, 
thy he claims as heir of both their bodies. Lit. þo 714. 

99, if tliere be a gift to a man and a woman and the heirs of 
tir bodies, who afterwards intermarry; tho' the donees took by 
moieties, Coe I. 375. ds ; 
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GARRANTY. 


I. 2.) Collateral, What ſhall be. 


But, where the heir to the warranty does not derive his ti, 
from the anceſtor, who made the warranty, it will be a ccllatery 
warranty; becauſe his title is collateral, Lit. f 704, 705, 11+, 

As, if a father diſſeiſe his fon, and make a feoffment to another 
with warranty, it will be a collateral warranty; becauſe the fg 
does not derive his title from the father. Lit. /. 704. 

If the father be diffeifed, and the youngeſt fon releaſe wi, 
warranty, it will be collateral to his eldeſt brother. Ly, 7 
707, 708. 

So, if tenant in tail diſcontinue, a releaſe by the uncle with 
warranty will be collateral to the iſſue in tail. Lit. ſ. 70g. 


(H. 3.) Collateral in Part, and Lineal in Part. 


So the ſame warranty may be collateral in part, and lineal in 
part: as, if the eldeit daughter enter, and enfcoff B. of all the 
land, which deſcended to her and her ſiſter, with warranty, 
and die without iſſue; the warranty will be collateral for the 
moiety, which was the part of the youngeſt ſiſter, and lineal as 0 
the other moiety. Lit. /. 710. 

So a warranty, which was collateral to ſome, may become 
lineal to others: as, if a man be diſſeiſed, and his youngeſt fon 
releaſe to the diſſeifor with warranty, it will be collateral to his 
eldeſt brother and his iſſues; but if he die without iſſue, the 
warranty becomes lineal to the iſſues of the youngeſt fon limſcl. 
Co. L. 371. b. 

If tenant in tail diſcontinue, and his middle fon releaſe to the 
diſcontinuee with warranty, and die without iſſue; the warranty 
is collateral to his eldeſt brother; but if he afterwards die with- 
out iſſuc, it is lineal to his youngeſt brother. Lit. /. 708. 


(H. 4.) When Lineal Warranty ſhall be a Bar, 


By the common law, all warrantics, which did not commence 
by d;//ciſin, were bars to the heir upon whom they deſcended, 

And therefore, if a lineal warranty deſcends upon the heir tos 
fee ſimple, it will be a bar to him without aſſets. IL. /. 711. 

So a lincal warranty, which deſcends upon the ifſue iu tail with 
aſſets, will be a bar, notwithſtanding the ff. de donis 13 Id. 1. 
But this is by an equitable conſtruction of the /. of Cl. 3. G. 
L. 374. NM. 365. i 

ut by conſtruction upon the f. de donis, a lincal warranty 15 09 
bar to the iſſue in tail, without aſſets by deſcent from the lame 
anceſtor. C. L. 374. Yau. 365, Hut. 225 

And they ought to be of equal/value with the land warranted, 
at the time of the deſcent. Co. L. 374. 6. 

So they ought to be aſſets in fee ſimple, and not in tail, or 5% 
outer e. Co. L. 377 b, © 


— 
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80 they ought to be lands, or tenements, rents, Ge. iſſuing 
gut of lands, and not perſonal inheritancess Go. L. 374. 6. 


Vide Aſſets. 
(H. 5.) When Collateral Warranty ſhall be a Bar. 


By the f. Glee. 6 Ed. 1. 3. warranty of the father tenant by 
erteſy, either in the lite of his wiſe, or afterwards, with aflets, 
ſhall be a bar to the heir, who claims the inheritance on the part 
of his mother. 2 1nft. 292. 

And beſore this ſtatute, warranty by tenant by the curteſy was 
har to his heir, without aſſets. 2 Inf. 292. 

So warranty of the father, or mother, tenant for life, ſince the 
f, Clic. 3. without aſſets will be a bar to the heir ; for the {tatute 
only remedies in the caſe of a tenant by the curteſy. 2 1. 
202. R. Sal. 685. 

So, warranty of the mother, tenant in dower, till the g. 
11 H. 7. 10. Co. L. 381. 2 List. 292. 

$0 a donee in tail diſcontinuing, if his wife after his death re- 
Jeaſe to the diſcontinuee with warranty, it will be a bar to the iſſue 
in tail. Lit. S. 713. | 

So, if a donee in tail, remainder to A. his ſiſter in fee, levy a 
fine with warranty to the uſe of D. and his heirs, and die with- 
out iſſue, A. and B. his filters being his heirs; A. ſhall Le barred 
by this warranty for the whole, tho' the warranty deſcends to B. 
and her. R. 2 Cro. 217, 218. 

But by the ff. of Olac. 3. warranty of the tenant by the curteſy 
1s no bar to the heir, without aſſets, 2 Inſt. 222, 293. 

So, by the equity of this ſtatute, the warranty of tenant in tail 
b no bar, unleſs there be aſſets in fee fimple deſcended, 2 //. 
93. Vide ante, (H. 4.) 

So, if a collateral warranty be annexed to an eſtate for three 
lres, (which is good within the /. 32 H. 8. and no diſcontinu- 
ance, but determined by the death of the tenant in tail without 
iſue,) the warranty does not bind aſter the eſtate determined, 
R. Cro. El. G02. 

And there was a bill to prevent a collateral warranty's being a 
ber, without ailets, | 

50 now, by the /. 4 An. 16. ſect. 21. all warranties by tenant 
for life made after the 1ſt day of Trinity term 1706, deicending 
en him in reverſion or remainder, thall be void. 

And all collateral warranties, made after that by any anceſtor 
not in poſſeſſion, ſhall be void as to his heir. 


(1) What Warranties are no Bar. 


(I. 1.) Warranty, which commences by Diſciſiu. 


1 warranty, which commences by diſciſin, does not bar the 
heir upon whom it deſcends, Co. L. 366, 367. Lit. .. 698. 
Az, if the father tenant for years or at will of his ſon's land, 

ae a feoffment with warranty. Lt. ſ. 698. 
Or, 
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Or, if tenant by ſtatute, or git, make a feoffment, 4 
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1 Or, guardian in chivalry, ſocage, for nurture, &c, Lit. J. boy, 
. Co. I. 367. 5. 

| > So, if a man abate, intrude, &c. into land, and make a feos, 
5 1 ment with warranty. Co. L. 267. 4. 

„ if a man enter before the lord by eſcheat, and make a feox. 
"os ment with warranty. Hid. 

WW! 950, if a joint-tenant make a feoffment of the whole with war 
'F ranty, it thall be void for a moiety. Lit. ſ. 700, 

0 So, if a dſciſen be made with intent to make a feoffment, 9 
5 to have a releaſe with warranty; the warranty will be void, tho 
* it be not a diſſeiſin and warranty together. G. L. 367. | 
nf 50, if he who makes the warranty be of covin with the di 
5 ſciſor, tho' the differin is not done immediately to the heir upcn 
* whom the warranty deſcends: as, if a leſſee for life, or de- 
3 nee in tail, be diſſeiſed, a releaſe with warranty by the anceſtor 
$5 of the leſſor, or donor, does not bind, if it was by covin with the 
4 p diſteiſor. Co. L. 366. b. 

Cf But if one parcener enters generally, and makes a feoffment q 
$9 the whole with warranty; this is not a warranty which com. 
3A mences by den, and theretore binds the other parcener as to 
1 moiety z for it was no diſiſin to him who had no ſciſin, tho? the 
5 frechold dęſcended to both, but the feoffment of one of than 
N 1 thews that his entry gave him ſeiſin of the whole. G. L. 374. 0. 
. 

* (I 2.) If the Warranty does not deſcend upon him, who claims 
A | the Land. 

5 ; 

* So, if a warranty does not deſcend upon him, who claims the 
'P land to which the warranty was annext, it will be no bar: as, ii 
FI tenant in tail of land of the nature of Borough Ergliſb diſcontinn« 


with warranty, and die, leaving tuo ſons; the youngeſt ſon {all 
not be barred by the warranty, tho' aſſets deſcend : becauie 3 
warranty always deſcends upon the eldeſt fon, who is heir by ti: 
ua common law. Lit. ſ. 725. 
+ So, if it was a collateral warranty, bid, 
& So, if the warranty deſcends upon the heir, who at the time 
| of the deſcent of the warranty is an infant, and his entry 
5 geable, it is not barred by the warranty, but he may afterwarc 

th enter and avoid the eſtate within, or after his ſull age. C. L. 
| 380. K. 1 Co. 140. 4. 1 And, 311. : 

So, if a woman, upon whom a warranty deſcends, be cs 

at the time, and her entry cogeubles Co. L. 380. be | 
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(I. 3. If the Warranty be defeated, 
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(I. 3.) So a warranty is no bar, if it be deſcated: as, if the eſtate, 
eee a which a man had at the time of a warranty made to him, be de- 
which, Sc. feated, the warranty is deteated. Lit. ſ. 741. 
| As, if diſcontinuee of tenant in tail be diſteited, and aſterwards 

he or his anceſtor releaſe to the difletfor with warranty, and iter. 
Walvs 


—ͤ—— 
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uards the diſcontinuee enters; the warranty. is deſcated, and the 
aue in tail may recover. Lid. : 

So, if a man by fine warrant to A. and his heirs, and the uſe 
de declared to A. for life, remainder to others in tail; the war- 
ranty is defeated by the limitation of the uſe to ſeveral. R. 
Mo. 859% 

So, by limitation of a different eſtate to A. from that to which 
the warranty was granted. Hid. 

80, if tenant for life or in tail, remainder to H. in tail or fee, 
be diſeiſed, and the anceſtor of A. releaſe to the difleifor with 
warranty, and, before his death, the tenant for life enters; the 

-rranty is defeated, 2 Rl. 740. J. 45. 50. 


50, if the eſtate, which the party had at the time of the war- 
raity, be determined, the warranty will be detcated : as, if the 
anceitor of him in reverſion releaſe to the tenant for life, or for 
rears, with warranty, and afterwards the term determines, or 
the leſſee dies; he in reverſion may enter. 

So, if 4. make a leaſe for life, or years, and his fon releaſe to 
the leſſee with warranty, and A. dics; after the death of the 
leſſee, or the determination of the years, his fon may enter. 
2 Ril. 739. J. 40. | 

8a, tho? there was a releaſe with warranty to the loſſee and his 
keirsz for the warranty cannot enlarge his eſtate. 2 Rv. 739. 
J 35s 

Tho' the releaſe was to the grantee in ſee of the leſſee who ld 
it for life, remainder to H. remainder to the leſſee in fee x; for the 
warranty extends only to the cſtate which he had at the time of 
the releaſe, 2 Rel. 739: J. 30. | | 

So, if the eſtate of him, upon whom a collateral warranty de- 
ſcends, determines, and ancther takes the eitate to whom the 
warranty is lineal, his right revives; for the warranty does not 
give a right but is only a bar to the recovery, and thereiore, when 
a warranty determines, is removed, or deicated, the right revives, 
Ls. ſ. 108. G. L. 372. a. 

And a warranty does not extinguiſh the right, but only binds 


. 


i: 25 long as it ſtands in force. N. Sul, 686. 


But if an eſtate be bound by a warranty, and aſterwards the 
tate to which, Sc. be defeated as to a particular eſtate, the 
warranty ſhall not be deſcated : as, if tenant for life, remainder 
to J. be diſſeiſed, and an anceſtor of A. relexfes to the dificifer 
with warranty and dies, and afterwards tenant for life enters or 
iccorersz yet the remainder will be bound by the warranty. 
2 Ac. 740. J. 40. 

It huſband and wife are tenants for life, remainder to a ſon in 
tal, and the huſband mates a ſfeoIment with warranty, and dies, 
and then the wife enters by the %. 32 H. 8. whereby ſhe is re- 
med for life 3 yet the warranty will not be defeated as to the 
len: for his eſtate was bound by the warranty before the entry 
0: tie wife. 2 Reb. 741. J. 5. 

If 
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G AR R ANT T. 


If A. having nothing in the land levies a fine of it with w. 
ranty to B. who deviſes to C. and C. enfeoffs A. and his ſon, and 
A. releaſes to the ſon; the warranty is not deſtroyed, Fan, 457. 


(K) How a Man ſhall take Advantage of a War. 
ranty. 


(K. 1.) By Warrantia Charte. 


A man ſhall take advantage of a warranty by writ of var 
chartæ, by voucher, or by rebuller. Wide Co. L. 365. 4. 
When a warrantia charte hes, and how the proceedings {ha 
be. Vide in Pleater, (3 N. 1, &c.) 


(K. 2.) By Voucher. 


So, in an action in which voncher lies, a man who has a wir. 
ranty, being impleaded, may vacare ad warrantizandum the per. 
ſon bound to warranty. Vide Co. L. 365. a. 

In what actions worcher lics, and the proceedings upon it, 
Vide in Voucher, (A. 1, &c.) 


(K. 3.) By Rebutter. 


So, if a man who has a warranty, be impleaded by him we 
made the warranty, or by him upon whom the warranty deſcends, 
he may by plea rebut, or repel] him, by force of the warranty, 
Co. L. 365. as 


GAVELEKIND. 


(A) Gavelkind, Whot ſhall be; Deſcent of, and 
Cuſtoms belonging to it, &c. 


AVELEIND land, that is, gave all kind, is ſo called, 
becauſe. this cuſtom giveth to all the ſons alike. G. I. 
140. a, Pide Sammer.“ 

The lands in Rent generally are of the nature of gavelkind, 
which cuſtom there, is like the common Jaw elſewhere, 1 &. 
135, 138. | 

57 the /. 18 H. 6. it is recited, that not above 30 or 40 per- 
ſons at moſt had any lands in Kent, which were not gavelkind, 
the greatcit part or well aigh all that county being of that tenure. 

And this cuſtom obtains in Nerth Wales, and other places 
Lit. f. 265. G. I. 175. ö. Vide Parceners, (B.) 

And it was general in Ji” ales till the time of H. 8. Pl. Cm 
129. bo Dy. 363. b. | 


Land 


bs 


GAVELEIND. 


Land of the nature of gavelkind is held by the ſervice of ſocage, 
and not of chivalry. Cro. Car. 561. 1 Sid. 138. | 


And therefore the ff. 31 UI. 8. 3. which diſgavels lands in 


Lu, whereof 34 perſons there named were ſeiſed in fee or tail, 
ſays, that thoſe lands ſhall defcend as lands never holden in ſo- 
cage, but always held by knight's ſervice deſcend, | 

Yet gavelxind land may be held of a manor holden by kniglit's 

ice. 

goo if the gavelkind land eſcheat, whereby it will be held in 
chivalry, yet the cuſtom is not thereby deſtroyed, when it hall 
be ſevered. Per Twiſd. 1 Sid. 138. Semb. Cro. Car. 562. 

So, if it deſcend to the king, tho? it be priviledged in the hands 
of the king, the cuſtom is not thereby deſtroyed, Per Twi/C. 
1 Sid, 138. Semb, Pl. Com. 234. b. 247. a. 

So, if the king be ſeiſed of lands in the nature of gavelkind, 
and die having ſeveral ſons; the whole deſcends to the king his 
ſueceſſor, and the younger ſons ſhail have no part: for the cuſtom 
js ſuſpended in the hands of the king. Cont. per Southeet, Pl. 
Cin. 234. b. Acc. per Moile, Pl. Com. 247. a. 

If the king's anceſtor die ſeiſed of lands in gavelkind, and the 
king has a brother, the land deſcends to the king and his bro- 
ther, Pl. Cm. 247. a. 

By the ff. 31 H. 8. 3. the lands of which 34, wiz. the lords 
Cromwell, Burgh, Cibham, Windſor, Sir Thomas Gheine, Sir Chrif- 
ber Hales, Sir Thomas Willoughby, Sir Anthony St. Leger, Sir 
Etward Watton, Sir Edward Boverton, Sir Roger Chelmly, Sir 
un Champneys, John Baker, Reynold Scott, John Guluford, Tho- 
mas Kemp, Edward Thrvaites, William Roper, Anthony Sands, 
Eduard Iſaac Percival Hart, Edward Nanu, William WW hetnall, 
ln Fogg, Edmund Fettiplace, Thomas Hlardres, William IM aller, 
Thames Willford, Thomas Mile, Themas Herlakenden, Ges ry Lee, 
mes Hales, Henry Huſſey, and Thomas Reoyden, were ſciſed in 
fe or in tail, ſhall be diſgavelled. 

Land of the nature of gavelkind deſcends to all the ſons equally. 
G. L. 140. a. 

And if there be no iſſue male, to all the daughters. Sem. 7. 

And if there be no iſſue, to ali the brothers. Semb. Co. L. 
140.4. Sein. To 

If ons fon die in the life of his father having iſſue a daughter, 
i ſhall deſcend to the other ſon and the daughter. 1 Sal. 243. 
Enn. To 

Ho, if a brother die having iſſue, the deſcent ſhall be to all the 
brothers and the nephew. Som. 7. 

So, if a rent be iſſuing out of land of the nature of gavelkind, 
tit hal deſcend to all the ſons; for it follows the nature of the 
land, R. 2 Lev. $7. 1 Mid. 97. 1 Ver. 489. 

But ic land of the nature of gavelkind be granted with warranty 
or upon condition, the warranty or condition deſcends to the heir 
by e common law. 1 Med. 96. Lit. fe 736. Co. L. 376. 

5% by the cuſtom of gavelkind, the deſcent ſhall not be to all 
the ſons and laughters z for females do not take with males. Sr. 
Prer. Rey. 17 Ed. 2. 16. 

Vol. IV. X *The 
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GAVELKIND. 


The adverſe poſſeſſion of one tenant in gavelkind, does nc 
operate as the poſſeſſion of both. 1 BY. Rep. 678.* | 

So other cuſtoms are incident to lands of the nature of garel. 
kind: as, that the owner may deviſe them. Crs. Car. 562. 

[If a man deviſes gavelkind lands to truſtees, and direct; them 
to convey them to the uſe of his daughter for life, for her fo 
uſc, and after her death in truſt for the heirs of her hody for 
ever, the lands ſhall go according to the rules of common lun 
and not according to the cuſtom of gavelkind, this being an - 
ecutory deviſe, Roberts v. Dixaell, M. 1738. 1 Athyns 60 

So he may alien them at his age of 15 years. Bend, pl, 52, 

. "Tho? he has only the reverſion. LHbid, 
ITbo' they are of his own purchaſe. id. 

So upon his ſale he may make a feoftment, and it will he good, 
Ibid. 

But a feoffment, or alienation within age, unleſs it be for ; 
ſale is not allowed by the cuſtom. Hid. 

Nor a ſeoffment, where he has only the reverſion. 514. 

Or, where he himſelf purchaſed the ſame lands within ape, 
Ibid. 

Or a feoffment by him, who has only an eſtate tail, R, 
2 Cro. 80. 

So, by the cuſtom of Kent, the huſband ſhall be tenant by the 
curteſy, tho' he has no iſſue. Co. L. 30. a. 111. a. 

The wife ſhall be endowed of a moicty, quamdin wvidua & col; 
wixerit, F. N. B. 150. O. R. 1 Leo. 133. Cre. El. 121 
Cro. Car. 562, 1 Sid. 77. Vide fl. Prer. Reg. 17 Fd. 2. 16, 
1 Rol. 558. B. Co. L. 33.6. 11 I. a. 

And the cannot waive her dower by the cuſtom, and take | 
according to the common law. KR. 1 Leo. 62. D. Crs. El, 121. 
R. Cro. El. 825. R. Mo. 260. Co. L. 33. b. 

And if the plaintiff demands dower at the common law, it i 
a bar to ſay, that the land is gavelkind, whereof the plaintiti 
ought to be endowed of a moiety dum ſola. R. I Loo. 133. 

So gavelkind land is not forfeited by an attainder of felony; 
for the rule is, tbe father to the bough, the ſen to the plengb. I. 
310. 6. St. Prær. Rig. 17 Ed. 2. 16. ö 

Yet the cuſtom does not prevail, if the father be outlawed or 
abjured ; for it ſhall be taken ſtrictly. Dy. 310. &. in marg. 

But theſe cuſtoms are collateral, and therefore not loſt if the 
land is diſgavelled. Semb. 1 Sid. 77. Cro, Car. 562. K. 
1 Sid. 137. Ray. 76. 1 Lev. 79. Hard. 325. 

If land he of the nature of gavelkind, it is ſufficient only to 
mention in pleading, that it is gavelkind, without a preſcription 
for it. Co. L. 175. 6. Cro. Car, 562. 1 Sid. 77, 138. 

But it ought to be mentioned in pleading, that it is garclkindz 
otherwiſe it ſhall not be intended, tho? the land lies in Kerit, C. 
L. 1755. ö. K. Lute 754. 

So, in a ſpecial verdict. Lt. 784. 

So, in collatcral cuſtoms, which belong to gavelkind land, in 
pleading, a preſcription muit be made for them : as, to deviſe, 
10 
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to have a moiety dum caſta, &c. for dower, Sc. Semb. Cro. Cay,” 

3 Sid. 77. Ray. 76. R. 1 Sid. 148. 1 Lev. 80. 

6 land of the nature of gavelkind has fealty incident: and 
merelore, every tenant in gavelkind ſhall do fealty to his lord. 
Wright's Iutrod. to the Law of Tenures 210. 

And mult do ſuit of court. Miri. Int. 210. 


GENTLEMAN, 
Vide Dignity, (B. 9.) 


GLEBE. 
Vide Diſmes, (B. 2.) 


GOLD AND SILVER MINES, 
Vide Grant, (G. 75.) Waife,—(H. 1.) 


GOODS AND CHATTELS 


Vide Admiralty, (E. 9.)—Biens, per Totum.—Chancery, (4 W. 
$.)—Treſpaſs, (A. 1.—B. 4.) 


GRAND CAPE. 
Vide Praceſs, (D. 4.) 


GRAND SERJEANTY. 
Vide Homage, (F.) 


. — 


GRAN T. 


S to the premiſſes in a grant, vide in Fait, (E. 3, 4.) 
A As to the habendum, wide in Fait, (E. 9, 10.) 
As to an exception, or indorſement, vide in Fait, (E. 2, 5, &c.) 
As to the expoſition of the covenants, or words of a grant, 
wide in Cvenant, (D. 1, 2.)—Deviſe, (N. 1, &c.)—Pearols, (A. 
18, Kc.) 


(A) Mho may be a Gzantoz, 


* every grant there muſt be a grantor, grantee, and thing to 
be granted. Dy. 49. a Perk. 1. 
A grantor is the king, or a ſubject; a perſon natural or 
politick, 
Bery common perſon being /ui juris, indigena, of ſane me- 
mary, and full age, has capacity to make a grant. Vide Capacity, 
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If an aCt of parhament enable the city of Londen to diſpoſe d 
an office, it may make a grant of it. Hard. 48. 

So: the king, as well as a common perſon, may make a grant 
Vide poſ, (G. 1, &c.) : 

But a perſon profeſſed in religion, attainted, or covert i, 
alien, nor compar, or infant, cannot make a grant, except in ſpe 
cial cafes. ide Capacity, (D. I, &c.) 


(A. 2.) By what Name. 


The grantor and grantce, regularly, ought to be named by the 
chriſtian, and ſurname. Jide Copecity, (B. 4, 5. — Denis, 
—K. )J—Fait, (E. 3 ) : 

Or, by the name of confirmation, 

But it is enough, if there be a ſufficient deſcription of the 
grantor or grantee, whereby he may be known : as, by his name 
of dignity, or office. Jide Capacity, (B. 4, 5.) 

Tho! his addition be omitted, or nuſtaken. Vide Fait, (E. 3. 

Tho” the addition be not true. : 

Yet the 'perſon deſcribed ought then to be in rerum nat, 
Vide poſt, (B. 1.) —Capacity, (B. 4, 5.) 

And a miſtake of the chriſtian name ſhall not be ſupniied, 
Vide Fait, (E. 3.) 


] 
* 


(A. 3.) When the Grant ſhall be void. 


A grant by a perſon profe/i. d in religion, who is crviliter n 
fins, will be void. 

So, a grant or contract by a feme covert, without the aſſent of 
her huſband. Vide Baron and Feme, (Q.) 

So, a grant, or contract by an infant, which does not take 


eſſect by the delivery from his hand. Vide Enfant, (C. 2.) 
V ide paſt, E. 14.) 


(B 1.) Who may be a Szantee. 


Vide Capa- 80 every perſon in ee at the time, and not profeſſed in res 
cicy, (A. 1, AZ gion, may take by grant. 
»—b.ls Tho it be a feme covert, or infant, Vide Buren and Fen! 
&c.) 3 . i4e ri AN j 
(P. 2. )—Enfant, (B. 1.) 
Tno' he be an alien, perſon attainted for treaſon or felony, d 
clcrk convict. Perk. Grant 48. Vide Alien, (C. 2.) 
Tho' he be villein to the king, or a common perſon, Pu. 
Grant 43. 
A perſon outlawed, or in priſon. 16:4, 
Bullard, CXCOMNMUICATEG, or non compu. Perk, Grant 435, 51 
But a perion not : eſe at the time of the grant, Can be a 
grantee : as, if a grant be to the right heit > of B. who is © 
alive. Peri. Grant 52. | 
Yet 2 Zraut GO 4 perion uncertain may he good, if it be alcet- 
ta: cd in the Ag hit g&entor 7 as, a grant to Il who {hall come 


[ith 


. 
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ert to St. Paul's the next day, if the grantor does not die before 
zur one comes there; for if any one capable come there, he ſhall 


ule. Perk, Grant $6. 


(B. 2.) When a Grantee is not neceſſary. 


But the king may make a grant by way of ordinance, without 
naniiag any grantee : as, he may appoint, that ſuch and ſuch men 
be iucorporated. 2 Rel. 197. J. 30, 50. 

So the king may grant a fair, market, foreſt, warren, chaſe, Sc. 
to be erected, without granting it to any one. 2 Kol. 197, 


7 


WP is; 
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(C) What Things may be granted. 
A preſcnt Eſtate, or Intereſt in Lands, Franchiſes, &c. 


VERY one, who has a preſent eſtate, or intereſt in lands 
E and tenements may grant it. Vide Aſſignment, (A.) 
Tho! it cannot take effect in poſſeſſion till a future time. Vid 
I gument, (A.) 
do every one may grant things incorporeal, and not manurable, 
wich properly lie in grant: as, a rent, common, advowſon, G.. 
Tho? it be only a franchiſe, or privilege : as, the grantee of a 


| fair, or market may grant it to another. 2 Rel. 46. J. 15. 


So, the grantee of common of paſture. 2 Rel. 45. J. 46. 

So, the grantee of common ſans nombre in fee. 2 Rel, 46. 
. 1, % 2 Kal. 73. 

Tue grantee of a warren in fee, 2 Rl. 46. J. 12. 

Tho! the intereſt be accompanied with a truſt : as, guardian in 
civalry, or ſocage, may grant his guardianſhip. 2 Rel. 46. H. 

So, the grantee of a corody certain. 2 Nel. 45. J. 49. 

Tae grantee of the next avoidance. 2 Rel. 45. J. 35. 

do the grantee of an annuity, pro cunſilio impenſo & impendendso, 
made to him and his aſſigns, may grant it to another. R. 7 Co. 
TY 

So, if the eſtate or intereſt in the thing granted be certain, the 
grant will be good, tho! the thing itſelf is contingent and uncer- 
tan; as, if the læſſor grant to the lefice all the emblements, which 
le all have at the end of his term, it will be good; for he has 
n intereſt in al! that will be, tho' it be uncertain whether any 
will de. R. 2 Role 48. J. 8. Heb. 132. 

Or, all truits which gro annually upon ſuch land. 2 Kal. 48. 
. 10. Hob. 1 32. 

So, if a parſon grant all the tithes of wool which ſhall ariſe 
in ſuch a year, thonah perhaps none will ariſe. 2 Kel. 48. J. 20. 
Bi. 1 32. | 

do, a grant, that if 4 tenant die, his heir within age, lie ſhall 
not be in ward, 3 Leo. 154. | 

That there ſhall be a diſcharge for his houſe, when the clergy 
kramt tithes to the king. 3 Lev. 154. 

Or, that he ſhall not be collector. Vid. 

X 3 


(D) What cannot be granted. 
A Choſe en Action, Right, Poſſibility, &c. 


B UT a grant of a che en action, bare right, or poſſibility wil 
be void. Vide Aſſignment, (C. 1, 2, 3.) 

50 a perſonal privilzge cannot be granted over to another: 3 
if a man lend his horſe to another to ride to F. he cannot lend 
him to another. 2 Rol. 46. J. 7. 

If a way be granted to A. for his life, he cannot grant it un 
another. 2 Rel. 46. J. 10. | 

50 2 thing uncertain cannot be granted: as, if A. has a corody 
uncertain, he cannot grant it to another. 2 Rel. 45. J. 48, zo. 

If he has a common {ans nombre for life or years. 2 Kal. 6, 
[ J» 2 Kol. 73s 

Or e//zvers uncertain. 2 Rol, 46. J. 5. 

If A. holds three acres by fealty and rent, and the lord gran: 
the ſervices of one of the acres, it is void. Perk, Grant 67. 

Or three joint-tenants hold, &c. and the lord grant the fervices 
of one of them. Peri, Grant 68. 

So a man cannot grant a thing which he has not, tho' he aſter. 
wards poſſcſs it: as, if he grant a rent out of land, and afterwards 
purchaſe the ſame land, the grant is void. Perk. Grant 65. 

So a grant of the wool of all the ſheep that he ever ſhall hare, 
is void. 2 Rol. 48. J. 22. Hab. 132. 

If there be a leſſee of ſheep for two years, the leſſor cannot 
grant them during the term. 1 Les. 43. 

So, if the leflee covenant to leave ſo many ſheep at the endö of 
his term, the leſſor camot grant them before the term cnds; #5; 
there is no property in him. R. 1 Leo. 42. 

But a grant by fine executory will be good, if he afterwards 
purchaſe, tho' he had it not at the time of the grant: as, if li 
grant a reverſion by fine, and afterwards purchaſe it, the grant: 
after the death of the tenant for life may execute it by /c:re fact, 
Perk, Grant 66, 


(E) By what Names Things ſhall paſs in G2ants. 
(E. 1.) What paſſes by a Grant of an Hereditament. 


nen is a very extenſive word, whereby every thing 
paſſes which may be inherited, corporeal, or incorporcah 
real, perſonal, or mixt. Ca. L. 6. a. Vide Fait, (E. 4. — 
Deviſe, (N. 2, . 
As, a rent, common, piſcary, Sc. in groſs. 2 Ret, 186, 
. 


An advowſon, rectory, parſonage, c. X. Dy. 351. % 


(E. 2.) Tenement. 


T-nement is an extenſive word, whereby all lands and inherit 
ances, which may be held, pais, Co. L. G. a. 1 Lev. 180. 


The 


will 


CRAN T. 


The office of marſhal of B. R. is a tenement, and he is qua- 
liked by it to act as commiſſioner of land-tax. S:ne v. Afbton, H. 
«6.4% 3 B. M. 1287,] 

And alfo oſſices, commons, rents, profits aprendre out of land, 
and every thing whereof a man may be ſeifed ut de libero tenements, 
G. IL. 6. a. ä 

And therefore, by a grant of all his lands and tenements, a re- 
verſion palies. 2 Rel. 57. J. 10. 

So, a common, tho? it be in groſs, Dub. 2 Rel. 57. I. 5, 7. 

A rent- charge. &. 2 Rel, 57. I. 15. 

But a common, way, Sc. not appendant or appurtenaut to 
tenements, do not pals. Semb. 2 Rel. 57. J. 7. 12. 


(E. 3. Land.) 


Terra eft namen general iſſmum, and comprehends all ſpecies of 
land, as meadow, paſture, wood, moor, water, marſh, furze, and 
heath, r. Co. L. 4. a R. 1 Rel. 19. 

And it includes caltles, houſes, and other buildings erected 
upon the land. Co. I.. 4. a, 2 Kol. 265. 


And thercfore, if a man grant all his lands in D. his keuſes 


there pats. 2 Rol. 57. J. 17. 

So if he has an houſe in A. and houſes and lands in B. and 
deviſes his houſe in A. to one and (having demiſed the houſes and 
lands to D. rendring rent) all thoſe his lands, meadow, and 
palture in B. to anotlier, his houſes there paſs by the word, /ands, 
tho he mentions his houſe in A. expreſsly. R. 2 Rel. 57. J. 20. 

If a man let his land, open mines in it, paſs. 2 Lev, 185. 

It he lot the mines in his land, and there are any open mines, 
they paſs, but not mines which are not open. K. 2 Lev. 185. 

it he let the land with all the mines in it, and none are open, 
he may open new mines. 2 Lev. 185. 

So, if a man grant his lands, all profits within the bowels of 
the land paſs: 

As, mines of tin, lead, iron, coal, Se. Co. L. 4. 4. 14 H. 
8. 1. 

80, all profits upon tlie land; for cujzus ef felum, eine eff nu/que ad 
celum. Co. L. 4. a. 

And therefore, water upon the land, and fiſh and a piſcary in 
it paſs. Co. L. 4. a: " 

do, if a man demiſe the herbage of his woods, tho” the ſoil does 
not pais thereby, yet if he afterwards grant all his land in the 
tenure or occupation of the leſſee, the wood patles. Cz. L. 4. 6. 


(E. 4.) By the Grant of a Seigniory, or General Words. 


As to the grant of a ſeigniory, Vai Scigniory. 

By the grant of an honour, divers manors, lands, Ce. may pals, 
C. L. 5. 4. Vide Honor, 

So, by the grant of an ifle. Co. L. 5. a. 

Ur, a town. Co. L. 5. a. 
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G R ANT. 


Or, a caſtle. Co. L. 5. a. 

Or, a knight's fee. Co. L. 5. 4. 2 Rol. 1.1. 32. 

By tha grant of a manor, a caſtle, lands, liberties, &c. may paſz, 
Co. L. 5. a. Vide Capybeld, (Q. 1, &c.) 

So, a reputed manor. R. 2 Kl. 45. E. Sav, 113. 

So, by the grant of a farm, houſes, lands, and tenements may 
paſs. Co. L. 5. a. 

So, by a grant de virgatd, carucaid, boavatd terra, &c, Co, | 

hs 

: By the grant of a grange, not only the houſe for ſtoring of corn 
Sc. but barns, ſtables, ſties, Sc. neceſtiry for beaſts, huſbandry. 
c. and the curtilage, and cloſe where they are ſituated, pale 
. L. 5. a. | 


(E. 5.) By what words the Soil paſſes, 


So, if a, man grant praa ſua, the land itſelf paſſes. C. Z. 
. | 
2 Or, paſturas ſras. Co. L. 4. B. 

Or, brueras ſuas, the ſoil, where heath grows, paſſes. G. I. 
4. 6. 

So, by a grant of ſancariat ſuat, the ſoil, where ruſhes gro. 
Coo L. 5. a. 

By a grant of ruſcarias ſuas, the ſoil where broom grows, 
Co. L. 5. a. 

By the grant of a marſh, nora, jampna, c. the ſoil of that 
nature paſſes. Ce. L. F. 4. 

By the grant of a manor for three crops and all profits, the 
manor paſſes, 2 Rel. 57. l. 40. 

By the grant of a park the ſoil paſſes : ſor he cannot have it in 
aliens ſolve. 2 Kol. 60. J. 3. | 

So, if 4 man grant eames beſcos ſucr, the land as well as the 
wood paſſes. C. L. 4. b. 

Tho' he ſays, ch boſtcs cręſcentet. Co, L. 4. ö. R. 5 C. 
11. a. Cro. El. 522. 2 Rol. 455. J. 15. 

Wood, underwood, coppices, and hedge-rows. R. 2 Cri. 
487. 2 Kl. 455. l. 20. 

So, by the grant of a foreſt, chaſe, vivary, or warren in his 
own land, the foil, as well as the privilege there, paties. G. L. 
Go b. Vide Chuſe, 

So, if he grant the profits of his land, the land itſelf palles, 
G. L. 4. 6. 

So, if he grant a botlery of ſalt, the land paſſes ; for that is t 
whole pro. (. Tis Bo On 

Or a mine of jead, &c. Ce. L. 6. a. Vide Waife. 

It he grant /*-mam of his tenants at will mareris ſui de B. the 
lands of the teuants pals. Per Clerks in Dutchy, Welſh cant, 
3 L.. 12. : 

By a grant of the herbage or veſture of his land, the ſoil does 
not: pats; for thu' lie may have treſpaſs guare clauſum fregit, vet 
It 


GRANT, 


he ſhall have only the corn, graſs, Sc. and not houſes, trees, 
mines, Ce. which are fixt to the ſoil. Co. L. 4. 3. Dal. 47. 
go, by che grant of a liberty to dig turf, the foil does not paſs, 


0. L 4. b # w— 
iy the grant of a piſcary, the ſoil, or water, does not paſs. 


E140 
118 W of water, the ſoil does not paſs. Co. L. 4. 3. 

Nor, if 2 man grant paſcua ſua; ior the paſturage only paſſes, 
Lb. Co. L 4+ 6. 

If he grant viginti acras ſaliceti, fraxineti, lupuliceti, &c, the 
wood growing only paſſes. Semb. Co. L. 4. b. 

If a man let his warren, the foil does not paſs. 2 Ro. 59. 
A {6 60, 5 To 
| 80 a grant of all ſaleable woods growing, does not paſs the ſoil. 
R, 2 Cra. 524. 

Or, all the great wood, viz. oake, aſhes, Qc. for the viz. ex- 
plains what wood is intended. 2 Rel. 455. J. 10, 

Or all timber trees; for nothing paſſes except the trees, and fo 
much of the ſoil as is requiſite for their growing. 2 Cro. 487. 
2 Ril. 455+ J. 20. 


(E. 6.) What paſſes by the Grant of a Meſſuage. 


80, by the grant of a meſſuage, or houſe, the garden, orchard, 
| and curtilage paſs. C. L. 5. be X. Cre. El. 89. 

And an acre of land or more may paſs by the name of an houſe, 
GL. 5. ö. 

So, by the name of a meſſuage, a church is comprized. Semb. 
1. 256, 

By the grant of a meſſuage preut includitur aquis, the ſoil of the 
moats paſs. 2 Rol. 50. J. 25. 

But by the deviſe of an houſe (and not called meſſuage) with- 
out ſaying, cum pertinemtiis, the garden and curtilage do not pals, 


2 (a. Che 27. Vide Oo. El. 89. 


(E. 7.) By the Grant of a Curtilage. 


So, by the grant of a curtilage, the houſe paſſes. 2 Rz. 1. 
l zo. 


(E. 8.) By a Grant of Pannage. 


9, by the grant of pannage, the mail of the trees paſſes, not 
ae trees themſelves, Per 2 J. Dai. 47. 


(Z. 9.) By a Grant cum Pertinentiis, 


W, by the grant of a meſſuage cum pertinentiis, the orchard, 
guden, yards, and curtilage puls. 2 Croe 5 20. 

0 every thing appeadan. er appurtenant, as common, turbary, 
tiers, oc. palles by a grant of tac land to which, Cc. cum fer- 
kinentity, R, J Le Us, 16 3. 

3 3 
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So, by the grant of a meſſuage cum terris pertinenti;, lang 
occupied continually with the houſe paſſes, tho land is not 9. 
perly appurtenant to an houſe. R. Pl. Cm. 170. hy 

So, by the demiſe of an houſe cum pertinentiir, a ſhop anne, f 
to it for thirty years, and reputed parcel, paſſes, Sent. C. 
Car. 17. | 7 

Tho' it be a demiſe, or a grant of the king. R. Crs, Car, 16 

So, by a deviſe of land in N. with all lands belonging, two — 
four miles diſtant, continually enjoyed with it, pals. Adm, (i. 
Car. 57. Vide infra. 

By the deviſe of a tenement cum pertinentiis in which N. i. 
habited in A. lands always uſed with it paſs, tho' out of 4, 3. 
Crs. El. 113. | 

So, by the deviſe of an houſe cum pertinentiis, the land paſſes, 
when the inſtruction was, to deviſe all the lands as well as the 
houſe. X. Cro. El. 114. 

So, if the land was uſed with it. R. Cro. EI. og. 

By the grant of a manor cum pertinentiis, every thing repute! 
parcel of the manor paſſes. R. 6 G. 39. R. 1 Sid. 190, 

By the grant of a meſſuage cum pertinentiis, a conduit with wi. 
ter pipes to it, enjoyed any time, paſſes. R. 2 Cre. 191, 
Als. 682, | 

Tho! erected by a lefſee, and the leſſor occupies them together, 
R. 2 Cro. 122. 

So, if he grants the land, (excepting the houſe,) the conduiz 
are excepted. 2 Cro. 121. 

By the grant of a chapel cum pertinentis, tithes appendant pak, 
2 Rol. 15 1. 

But by the grant of an houſe, or land, cum pertinentiis, another 
houſe, or land, does not paſs, unleſs it be found to be par, 
R. 1 Lev. 131. 

As, by the grant of a mill chn pertinentiis, the cloſe where the 
mill is, or the kiln there does not paſs, without more, K. 1 Su, 
211, 1 Lev. 131. | 

So, by the grant of a meſſuage cum pertinentiis, a ſhop annexed 
to it for thirty years does not paſs, unleſs it be found to be parc 
R. Cro. Car. 17. 

By a deviſe of land in N. cum pertinentiis, two acres four mil 
diſtant enjoyed with it, do not paſs. R. Cro. (ur. 57. Hutt, 33. 
Jide ſupra. 

Nor, by a deviſe of a copyhold meſſuage cum pertinentits, c 
ſreehold land paſs with it, tho' uſed with it. R. Cro. El. 704. 

So, by the ſurrender of a copyhold meſſuage cm pertinent, 
copyhold lands appurtenant do not paſs. R. 2 Crs. 526, 

So, by the grant of an houſe cm pertinentiis, a conduit ereed 
by a leſſee, difleifor, Sc. and never enjoyed with the houſe by 
the leflor, diſſeiſce, Sc. does not paſs. 2 Ov. 122. 

So, by the grant of a manor cum pertinentiis, a ſoreſt, parc 
of the mgnor, does not pals, 


G R ANT. 


(Z. 10.) What paſſes as Parcel, &c, 


exed jn the grant of a common perſon of all lands, &c. antehac cagnit 
Gr, aceep?? or reputed as parcel, &e, land, wood, Sc. which was 


arcel qucunque tempore præterits, will be included, Dy. 302. 
163, 2 Rel. 186. J. 20. Co. Ent. 2 Md. 69. 
Cres If they were enjoyed together for a convenient time, Mo. 190. 
2 If they were purchaſed and uſed together and reputed parcel 
only for two years; for a ſmall time is ſutlicient to make a repu- 
in ration. R. Cro. Car. 308. 


R. So, in a grant of the king, if they were uſed and demiſed to- 
ether for a convenient time. R. Crs. Car. 169. | 
ﬀes If by rentals, records, &c. it be reputed parcel, tho' in truth 


it he not. R. Sav. 26. 

So, if there be a fine or recovery of a manor cm pertinentiit, 
1:1ds reputed parcel for eighty years paſs. K. 1 Lev. 27. | 

But a grant of the king with all lands, woods, Sc. antehac 
2acelP extends only to things parcel in convenient time, as with- 
11 ſeventeen or twenty years, according to the nature of the thing, 
Lmb, Co. Ent. 384. 

So, if a manor be granted, and all woods, parcel, Sc. and the 
nor does not paſs for default for livery, &c. the wocd does 
not paſs. Sav. 63. 

So, if one convey a rectory and all tithes, Sc. to the rectory 
belonging, if the re Tory does not paſs for defect of livery, &c, 
the tithes, tho* they lie in grant, do not paſs. Cav, 63, 


(E. 11.) What, as Incident, 


50, by a grant of any thing, another thing which is incident 
pales: as, if the lord grant the homage of his tenant, who holds 
by zomage and fealty, the fealty pailes as incident. Perk, 
Grant 112. 

Or, if he holds by fealty and rent, and the lord grant the rent. 
Pere, Grant 113. Co. L. 15 1. a. 

90, ik he holds as of the honour of his caſtle by caſtle-guard; 
f the lord grant the caſtle, the ſervice paſſes as incident. 2 77:/, 59. 
be 25. 

do, if a man grant the reverſion, the rent paſſes as incident. 
Perk. Grant 113. 

If there be a grant of land cum pertinentiit, a common, Sc. 
paſſes as incident. 1 H. 4. 5. a. 

Tho it be in the king's grant. 1 I. 4. 5. a. 

50, by the grant of a parſonage, the patronage of the vicarage 
palles as incident. 2 Rol. 50. J. 32. 

50, a corody as incident to a patronage. 2 Rel. 59. J. 52. 
U. 4. 5. a. 

90 a thing appendant or appurtenant paſſes by a grant of the 
flung to which, &c. as incident, without laying cum pertinentiis, 
U. L. 307, 4. Cont. Cro. El. 18. 
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GRANT. 


So, if a rent be granted with a nomine pene, by a deviſe of g 
rent, the nomine pene paſſes. Per 2 F. Gro, El. 895. n 

So, by the grant of an houſe, the curtilage paſſes, R. C. 
El. 89. Vide ante (E. 6.) x 

So, by the grant of any thing, conceditur et id fine qus ru 90 
haberi non debet : as, if one grant his trees, the vrantee may enter 
upon his land, for the cutting down and carrying them aw; 
Pl. Com. 16. 4. | V 

But if the incident be ſeparable, it does not paſs by a grant of 
the thing to which it is incident, if it be excepted: a8, i th 
lord grant a rent, except or ſaving the fealty, the fealty docs not 
paſs. Co. L. 151. a Perk, Grant, 113. 

So, if a man grant a revetſion ſaving the rent. Pert. Gra, 
113. 
80 by the grant of any thing, a liberty which was convenient 
ſhall not be granted as incident, unleſs it be of neceſſity: as, if. 
grant his fith in ſuch a water, the grantee cannot dig a trench for 
letting out the water; for he may take them by a net. PI. Cn. 
16. as | 

So, if he grant his land and all his trees, mines open, and not 
open, in it; tho' he may open mines, he cannot cut down trees 
for the working and uſe of the mines. X. Hob. 234. 

Tho' the mines were open, and the leflor uſed the trees for 


them. Hob. 234. 
(E. 12.) The Extent of a Grant. 


* Ancient grants mult be expounded according to what the lay 
was at the time of making them. G. Lit. 8. b. Ambler 288.* 

A grant ſhall be extended to every thing comprized within the 
words, tho? they are not regularly deſcribed in the deed : as, if /, 
grant his manor of D. in cow N. and all his land in Engi 
parcel of the ſame manor ; all lands parcel of the manor pats 
tho” they do not lie in the county of N. R. 1 Kal. 407. 

If one demiſe a garden plot to A. and afterwards to Þ. who 
builds an houſe upon part, and afterwards the leſſor grants ton 
i lam peciem funui frve garden plot nuper in tenura A. & nun in 
renura B. the reverſion of the houſe as well as the garden pallcs, 
R. 2 Rol. 261, 205, 267. 

But if a man bargain all his wood and underwood upon ſuch 
land being, to have for the life of B. rendring 1©/. per ann. ff 
the grantee cut down the whole wood at once, he ſhall not cutit 
down afterwards, tho' it be granted for the life of B. under at 
annual rent. R. 3 L.. 7. M. 15. 

Under a grant of a free and convenient way for the purpo!: 
of carrying coals and other bulky articles, the grantee has a rig", 
to lay a framed waggon way. 1 Term Rep. 560 et ſeq.* 

But under a grant from A. to B. in, through: and along, 3 
particular way, he cannot juſtify making a tranſverſe road 4" 
the ſame. Id, id.“ 5 
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(F. 13.) When confined to the Tenure, &c. of ſuch an ene. 


317 


If a man grant a tenement vacat D. in tenura foe occupatione B, 


All lands of that name, tho” part of them are demiſed to him, and 
part enjoyed by him without leaſe, paſs; for both are in his occu- 
pation. R. 1 Rol. 19. 3 i 

Tho” part be wood incloſed adjoining to the land demiſed, but, 
vv reaſon of ſences being thrown down, the beaſts of B. have the 
herbage of the wood]; for if he has the occupation by right or by 
vrong, it is ſuſſicient. R. 1 Rol. 19, 20. 

t a man grant land by name, in the tenure of A. and lately 
gemiſed to B. in the pariſh of D. land ſo named in the tenure of 
A. paſſes, tho" never demiſed to B. nor in the parith of D. Semb. 

Lea. 162. 

1 he grant all tithes, which belong to the reQory of B. all 
which vere in the tenure of D. tithes belonging to the rectory paſs, 
tho) never in the tenure of D. for there was a plain and certain 
deſcription of them before. R. Fon. 437. 

But by a grant of the manor of B. and all lands in tenura A. 
lately demiſed to C. in the pariſh cf D. land in tenurd A. if 
never demiſed to C. nor in the pariſh of D. does not paſs. R. 
3 La. 162. 1 And. 148. 

Ia man declare the uſes of a fine or recovery of lands in E. 


| and F. as to all that farm and the lands belonging called vines in 


I; and twenty-one acres of the ſame farm lie in F. thoſe do not 
paſs; for without the laſt words, which are reſtrictive, the ſenſe 
b not compleat. Per Atkins, Hard. 225, 


(E. 14.) When a Grant ſhall be void. 


A grant ſhall be void, if it be totally uncertain : as, if a man 
graut as many trees as can be ſpared in his manor, Pridg. 12. 

it he grant 10 J. per ann. parce] of his manor, without other 
certainty, Bridg. 12. 


F) A Szantoz cannot defeat his own Ozant. 


grantor cannot defeat his own grant: and therefore, if a 
man grant twenty of his beſt trees to be taken in ten years, 
tie grantor cannot cut down trees without the conſent of the 
Fantec. R. 2 Leu. 142. 


(G) Ozant by the King. 
(G. 1.) What Things he may grant, 
7 OW a grant by the king ſhall be made, by writ or patent, 


and under what ſeal, Fide in Patent, (A.—B.—C. 1, &c.) 
The 


(E. 14.) 
It it be un- 
certain. 
Vide ante, 
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GRANT 


The king, all well as a common perſon, may make a graut of 
all lands, and tenements, or other inheritances, which are veſted 
in him at the time of the grant. 2 Rel. 198. J. 15. 

As, he may grant lands, which come to him by deſcent 9. 
eſcheat before o ſice found; for the freehold is caſt upon him by 
law. Vide in Prerogative, (D. 66, &c.) 

So, lands, which come in remainder, or reverſion, after , 
particular eſtate determined, 

Or, if the particular eſtate be determined by a condition broken, 
tho' the breach does not appear upon record. 2 Re. 184, J. 1; 
15. Vide Prergative, (D. 70.) ) 

So, if an oſſice be forfeited for being in arrear in an accoun; 
or other neglect of a thing required by the patent upon pain of 
forfeiture, where it appears by the record, that the party is jy 
arrear, &c, the king may grant the office to another, without 
ſeire facias againſt the patentee, or office, or other matter of te. 
cord, which finds the forfeiture. Dy. 211. 2 Rl. 184. J. 23, 

So, if lands forfeited for treaſon are veſted in the king by the 

t. 33 H. 8. or any particular ſtatute, the king may grant them 
before office found, notwithſtanding the ,. 18 H. 6. 6. 2 R. 
184. J. 40. 

So the king may grant a condition, right, poſſibility, or c 
en action. Vide in Afrgnment, (D.) 

A ward, &c. cum arciderit, 2 Rel. 198. I. 23. 

All wards, marriages, Sc. to ſuch a value until ſuch a time. 
2 Rol. 198. J. 21. 

So a power of aſſenting to an election of a biſhop, abbot, &. 
2 Rel. 187. . 22, 25. _ 

What juriſdictions, franchiſes, exemptions, offices, impoſitions, 
Sr. the king may grant. Vide in Preregative, (D. 28, &.) 


(G. 2.) What not. 


But the king cannot grant a thing intruſted to him in reſpec of 
his ſovereignty : as, the lapſe of a church, before or after it be- 
comes void. 2 Ral. 187. J. 32, 35. Pide Eſzliſe, (H. 11.) 

Nor, purveyance, butierage, priſage, &'c. 2 Kol. 187. J. 35+ 
Vide Prerigative, (D. 41, 42, 45.) 

Nor, the power to make a diſpenſation of a ſtatute. 7 G. 

6. b. 

So he cannot grant the lands, or goods of a recuſant convid, 
before the comniſſion returned. 2 Rel. 184. J. 20. 

Nor, the lands or goods of one attainted of treaſon, before iu 
attainder. Per 6 J. 5 cont. Dy. 108. a. 

Tho? the treaſon was committed at the time of the grant, and 
the forfeiture has relation to the offence, ©, Dy. 108. 

8o the king cannot grant the proſecution, or execution of am 
penal ſtatute to another; for it is intruſted with him as the head 
of the weal-public, R. 7 Co. 37. a. 

Nor, the penalty or benefit of a penal ſtatute, before it be re- 
covered. 7 Co. 36. b. 37. a. 
5 Nor 


GRANT. 


Nor, any fine or forfeiture of a particular perſon, before he be 
convicted, Decl. 4 by the ft. 1 WW. & M. 2. that ſuch grant or 
-omiſe is illegal and void. ; | 
[lf the king's grant by letters patent be void, as being contrary 
to law, yet if the letters patent are confirmed by act of parhament, 
+ makes all good. Sherlock v. Dean and Chapter of Norwich, H. 
C. Forte 222. Str. 159. ] 
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(G. 3.) When it binds his Succeſſor. 


If the king grant lands or tenements, of which he has the fee, 
the grant binds his ſucceſſor. 3 ks. 
$9, if he grant a wine-licence ; for he has an inheritance in it, 
and the intereſt paſſes, and not the authority. X. 1 Sid. 6. 


: 8o in all caſes, where the king grants an intereſt, Adm. 
J Hard. 443+ F 4 : £ 

G As, if he grant to an alien, for him and his ſucceſſors, to be 
a free from alien cuſtoms. Hard. 444. 

To his tenant, that his heir ſhall not be in ward; for he has 
an inheritance in the ſeigniory. Bid. 


Or, that he may alien in mortmain. Ibid. 

So, if the king grant to a college to be diſcharged of toll, with- 
out faving, for bim and his ſucceſſors; it ſhall be diſcharged in 
the time of the ſucceſſor, as well as where as an intereſt paſſes. 
N. Tel. 15. 

But a rant by the king during his will, determines by his 
death. Ao, 176, 

So a grant of a mere licence, or authority. Hard. 443. 


(G. 4.) What Grant ſhall be good. 


Every grant of the king of a thing, which he may grant, where 


he is appriſed of his intereſt, and of the cauſe and circumſtances Mg 
f ol tae grant, will be good. f ee 
a Tho! every thing is not performed which ſeemed deſigned, if 1 hs 
tie words of the conſideration are anſwered ; for no inference m-ntioning 
. hall de made beyond tlie words: as, if the king grant, in conſi- el it. 
, eration of the ſurrender of a patent by A. and lis wife, where 
5 be wife cannot ſurrender; for mention is made only of the ſur- 
tender of the patent, and not the eſtate, R. 1 C. 43. a. 
5 Ur, in conſideration of the ſurrender of a former patent to be 
cancelled ; if it be delivered into chancery, tho' it be not cancelled. 
2 R. 10 Co. 67. b, 2 Rol. 199. J. 35. 
ln conũderation, that the lee for years being then in poſſeſ- 
* fon ſurrender, the king grants a new leafe, it is ſullicient; for 
de acceptance of the new lealc is a ſurrender, and the king takes 
1 nolce that he was then poſſeſſed. 10 C. 67. 2 Rel. 199. J. 40. 
il Thy! the king does not recite his own eſtate z for he need not 
40 ſo. 1 Co. 45. b. 51. a. H.. 318, 320. b 
1 dor if he recite falſely, that he has an cſtate in poſſeſſion by the 


lurender of a grant in tail, and grants the manor to B. he ſhall 
N 2 have 
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(8. 5.) 


In r:ipe& ot ing fully that the king was not deceived, will be good: as, if tle 


ccrtalnty. 


GRAN F. 


have the reverſion, tlio he cannot take the poſſeſſion. R. 6 0 
55. 8 GG. 56. a. ; 

So, if he recites a grant in tail and afterwards grants my. 
revertionem, necnan manerium prædictum, the grant is not void hs 
uncertainty z but if the rail be in gfe the reverſion paſſes, other. 
wiſe the pofleihon. R. 8 G. 167. 

So, if the king licenſe his tenant to alien in mortmain, he need 
not mention how he holds. 41 A/. 19. 

Tho” the king does not mention, when the grant ſhall con. 
mence : 28, if the king recite a grant of pannage, Sc. to A, fr 
life, and then grant it to B. without ſaying, pſt mortem, & f 
will be good; for he ſhall take when he can by law, E. 8 6. 
56. a. 2 Brownl. 232, 234. 

So, if the king grant an ofſice, habend,m from the full age d 
B. which was then paſſed, it will be good for the future tine, 
R. 9 Co. 47. b. 

So, if the king grant an advowſon to A. and the heirs mile 
his body, who re-grants it to the king in ſee, and the king alte. 
wards grants it to B. and his heirs; the grant to B. will be gc, 
for the king is ſeiſcd in fee preſently, and the recital of his eſtate 
is not neceſſary. R. Cro. El. 5 19. 

So the king's grant will be good, tho? it does not mention what 
eſtate the grantee {hall have; for he ſhall take at the will of the 
king. X. 8 Fac. ut dicitur per Hale, 1 Vent. 408. 

So, if the king has a conditional eſtate in fee, and grants in 
ſce, it will be good. 1 G. 49. b, 

Or has it pur autem vic, and grants fatum ſtatum, or ſor 40 years; 
for the grant was lawſul, tho' the grantee cannot have it for 43 


years abſolutely. R. 7 C. 12. a. Uo. 321. 
So a grant of the king, which has ſufficient certainty for ſhew- 


king grant the manor of B. without ſaying, in what county it 
lies: but the county muſt be all:dged in pleading. 9 G. 47. « 

Tho' he has another manor of the ſame name; for it ſhall be 
diſtinguiſhed by the tenure, value, occupant, or particular, & 
9 Co. 47. 4. 

8o, if the king grant all his lands, tenements and heredit 
ments in D. an advowſon, mill, piſcary in grols, Oc. paſs lo 
not particularly named: but they ſhall be ſeverally demanded i 
a præcipe. 2 Ril. 180. l. 5. 193. J. 15. 194. J. 5, 7. 

It the King grant a meſſuage and all lands fpeffantes aut cum - 
dini ſus, lands enjoyed with it for a convenient time pals, 
Cie. Gar. 169. 

50, if the king's grant reſers to another thing which 1s certai, 
it 15 ſuſſicient; for id certum g gj certum reddi pate: as, if he 
grant to a city, c. all liberties which Lendan has, without 14. 
ing, what liberties London has. 20 . 7. J. b. 

Tho! the reference be to 2 matter in pais : as, if the king grant 
an office, liberties, Sc. adeo plenc ſicut aliquis alius enjoyed them; 
the grantce ſliall have all advantages, which any former patent: 

Ak enjoyed: 


GRAN T. 7 32: 


enjoyed : as, he may make a deputy, if the former patentee 
had made one. R. 9 G. 30. 4. 52. 4. R. 10 G. 64, 2 Rel. 
5. J. 45» 
* 4 appendant paſſes, tho the /. Prær. Reg. ſays, 
that it does not paſs . cxpreſs mention; for it ſhall be ſa- 
tified by words æquipollent. 43 Ed. 3. 22. 3. Dy. 350. b. | 
» Rel. 185. J. 30. K. 10 Co. 64. 5. ah.” | 
If he grant a manor cum lat tal” franches libertab, Se. qual A. 
pad; the grantee ſhall have all franchiſes, Sc. which A. enjoyed. 
Pl, Um. 12. 6. 2 Roel. 185. J. 5, 20. C. IL. 121. 6. Jau. 349. 
Or, 1, la! franches, Sc. qua A. or any predeceſſor had; he | | 
{hall have all that any tenant for life of the manor had, tho” A. | 


had them not. R. 9 G. 30. 4. 
If he grant a manor with all franchiſes, &c. belonging at the 


wo time of his purchaſe, 2 Rol. 184. J. 54. 

Cum omnibus exitibus amerciamentis & proficuis reſcdentium infra 
* MM. pradictum. Pl. Com, 12. 5. a 
a 80, if the king, in conſideration of 20. paid, grant; it is 
0 ſiſicient without ſhewing that it was paid : for it is a perſonal 
* thing executed, and accepted by the king. R. 10 G. 67. J. 


2 Ril. 200. l. 10. 
Or, in conſideration, that the grantee ſhall repair; if the 


the grantee does not repair, the grant is not void, for the king may 
here covenant. 2 Rol. 200. J. 5. 
5 50, if the king grant, in conſideration of a ſurrender; it is 


ſul5cient, tho* the ſurrender was not inrolled till after the grant; 
for the ſurrender was good, tho' not compleated. Per Hb. 221, 

So, if the king be miſinformed, but not deceived, it will be 
good: as, if he let land, which is recited to be 10 J. fer gun. 
when it was 20 J. rendring 20 J. per ann. Per Poph. Tel. 48. 

It he recite land to be concealed, when it was not : where it 
appears that he intends a grant of the land, tho* not concealed. 
S. 561. 

If he grant the manor of B. quad manerium fuit ſciſitum in manus 
mſlras, &c. tho? it was not ſo. R. 10 Co. 113. 4. 

Or, the office of parker of B. qued H. habit ; for it was added 
ior the more certainty. 10 Co. 113. 4. | 
55 the manor of D. quod fuit in tenura de B. when it was not. 
1. 

Or, a manor and advowſon, adeo plene as we by anv means had 
it caidam archiepiſcupo dudum ſpectan; where the archbiſhop had 
the manor, but not the advowſon. R. 2 17:4. 1. 

Or, if he grant lands, all which are of ſuch a value; tho? 
de value be miſ-recited, if there be a non 63ffante of the mif-recital 
of the value. R. Hard. 232. 


(G. 6.) What ſhall be void. 


Put generally, the king's grant will be void for uncertainty: (6, 6. 
3, if the king grant ſuch a toll as was taken at B. owt alt in Ii it be un- 
Anglia; it will be void, tho' toll was taken at B. 2 Rel. 1965. 


h zo. 
Vol. IV, Y Or 
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(8.7. 
If too gene- 
ral. 


(8 8.) 
If the king 
be deceived, 
By miſin- 
formation 
of his in- 
tete ſt. 
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Or all amerciaments before his juſtices, without ſaying, wha 
juſtices, of B. R. in eyre, or juſtices of peace, Sc. Cy, Ear. 70 , 

Or, a grant to H. to be exempt from the office of ſheri 3 2 
out ſaying, of what county. id. 28 

Or, to have catalla felon”, without qaying, in what mangr as 
county. Bid. | : 

To have the cuſtody of all his houſes, without ſaying, what 
in particular. R. Jou. 293, 4. ; 


So words too general are not ſuſſicient in the king's grant: a; 
if bona felon”, Sc. which lic in grant, and not in preſcription, ar 
re-united to the crown, or extinguiſhed, and afterwards the kin 

rants the manor cum tot tal” libertat” privileg, &c, quaPP A. . 
ablus habuit, who claimed the ſame privileges by charter; the 
grantee ſhall not have bz felon? by ſuch general words, . 
2 Rel. 193. J. 40. Jen. 349, Vide Franchiſes, (G. .) 

So general words in the king's grant never extend to a grant of 
things, which belong to the king by virtue of his prerogative; 
for ſuch ought to be expreſsly mentioned. 2 Rv. 195. F, - 

If the king has land by extent for a debt, and grants the lan 
to A. that does not paſs the debt, without ſpecial words. 2, 
3 Lev. 135. 

If he grant ſuch a waſte, that does not paſs royal mines there, 
1 CG. 46. b. 

Or if he grant all mines, gold or ſilver mines do not paſs, ns: 
being expreſsly mentioned. 1 Co. 46. b. 

If he grant all the demeines of the manor of D. copyholes, 
tho' they are part of the manor, do not paſs, X. 1 C. 46, b, 

If the king ſeiſed of the rectory of D. which was appropriated 
to an abby, grant the advowſon of the church of O. the rector 
does not paſs, nor the advowſon as an advowſon in groſs; for by 
the appropriation that was extinguiſhed, K. 2 Lev: 80. 


So, if the king be deceived in his grant, it will be void, 9 . 
0. 28. b. I Co. 4Afs a. 

As, if the king grant a greater eſtate than he could lawfully do: 
as, if the king, ſciſed for life, or for years, grant in fee; it wil 
be void for the whole, for the king was deceived. 1 Cs, 44. 4. 
Mo. 321. K. 3 Lev. 135. | 

So, if the king, ſeiſcd in tail, grant in fee. 

Or, ſeiſed in tail, remainder to himſelf in fee, grant in tail; 
for his intent was to make an eſtate tail in poſſeiſion, which he 
could not. R. er 7 F. 2. Cont, 1 Co. 49, co. Alt. Mund. 

So, if he grant for life, and afterwards the reverſion in fee, it 
will be void for the whole. 1 C. 50. b. 

So a licence to a tenant to alien generally, if he had only an 
eſtate tail, will be void. 21 Af. 15. 40 Af. 36. 

So, if the king grant manerinm de R. & AHA. in com. I. where 
they are ſeveral manors. N. 1 Co. 46, 

Or, manerium de R. cum A, 1 Co. 46. 3. 

If he grant a fair, market, Qn. on the ſame day, on which 
there was an antient fair, Sc. 1 Co. 49. a. 1 


Vf he grant a rectory cum decimis, &c, prout abbas; the advow- 
In does 1 paſs, for the king intended a grant of a lay-fee, 
ol, 189. J. 15» 
— a x9 with the franchiſes, Sc. which A. had; when the 
berties were reſumed from 4. 2 Rol. 185. J. 10. 
Or, lands in N. and all courts leet, &c. præmiſſis ſpectau'; where 
> leet belongs to the hundred. R. Mo. 427. 


So, if the king's grant be founded upon a falſe ſuggeſtion, it .. g.) 
will be void: as, if land be recited to be only 10. per aun. when By falſe 
it was 20/, 9 H. 6. 28. b. 2 Rel. 188. J. 15. Tel. 48. ſutselllon. 

Or, that the king had it by eſcheat, when he had not. 2 No. 

$8, J. 20. 

1 — if any thing mentioned as the conſideration of the grant, 

or which ſounds for the benefit of the king, (be it executed or 
executory, matter of record, or in pais,) be falſe; the king is de- - 
ceived, and the grant will be void. R. 5 G. 94. a. 2 Rl. 188. 

l, 25. 199. J. 30, 50. Lane 75, log. 

As, if the king grant, in conſideration of the ſurrender of a 
prior intereſt or eſtate z when the ſurrender was only in appear- 
ances, Dy. 352+ 

Or, the whole was not ſurrendered. Dy. 352. N. 5 C. 94. a. 

Dub. 2 Rol. 189. J. 35. K. ibidem I. 25, 45. 

If he grant, in conſideration of a grant or ſurrender by an 
huſband and wife; for the wife could not ſurrender; X. Hb. 
223. 2 Rel. 199. J. 45. 

in conſideration of a ſurrender z when part was leaſed to an- 
other. 2 Rol. 188. J. 25. Per 3 Bar. Lane 75, log. \ 

In confideration of an antient rent of 5/. 16s. 8d. when the 
rent was 61. but 35. 4d. allowed for payment at the excheguer z 
for the rent here is the conſideration. R. Tel. 43, 48. 

In conſideration of a ſurrender, when the ſurrender was con- 


ditional, 2 Rel. 199. J. 52. 
In conſideration of the ſurrender of a leaſe ; and the leaſe was 


void. R. 5 Co. 94. a. 

$0, if the king grant a rectory, if it is not in leaſe, or if it be, 
aſter the term, when part was in leaſe; it will be void: for it 
was intended that all ſhould paſs at the ſame time. R. Il. 43, 
48. 2 Gro. 34, 35. 

So, if the recital of a thing in a patent which ſounds to the 
king's benefit be falſe; the grant will be void, for the king is 
deceived, 2 Co, 54+ 1 G. 43. 4. Dy. 35 2. 4. 11 Co. 9o. 
2 RA. 188. J. 12. 

As, if it reeite a grant of a reverſion which was void, and the 
grant to commence after it. X. 11 Co. 4. b. 2 Rel. 188. l. 32, 

If it recite an inſtitution of his preſentation; and he then con- 
_ itz where the preſentation was repealed. 2 Rel. 188. 
45. 

lt the king leaſe for 21 years after a former leaſe to A. deter- $1 
mines; which was before ſurrendered, R. 3 Les. 5, 6. 3 

T2 If #3 
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If he grant a manor ades plene as ſuch an abbot had it; dle; 
vowſon appendant in the hands of the abbot, which was th * 
groſs in the hands of the king, does not paſs. 2 Aad. 2 "mY 

But a recital which is true in terms is ſufficient : a3. if U 
king recite that the eſtate was upon condition ; tho? the echt 
be broken, it does not hurt: for he does not ſay that the N 
tion continues, and the breach is only matter in paje, n 
2 G. 54. 6. | 7 

So, a falſe recital of a matter in pats executed does not hun. 
as, if the king recite, that his eſtate is fraudulent prove nobis (ut; 
liguet. R. 2 Co. 54. * 

50 a falſe recital of a thing, which need not be recited, dos; 
not hurt. Vide ante, (G. 4.) | 

So the recital of a confideration which is falſe does not bun: 
as, if the good ſervice by A. in war; where none was done. 
Semb, Bro. Patent 1. 


(G. 10.) When a Recital is nece ſſary. 


Tf the king grant a reverſion upon an eſtate for life, or years, ls 
ought to make a recital of the particular eſtate, otherwiſe it wil 
be void. X. 1 C. 44. 4. 50. K. 4 Co. 35. b. 8 Ch, 
Sav. 58, 9. 5 

Or, a reverſion expectant upon an eſtate tail. Ao. 200. 

Tho! a ſubſequent lcaſe recites both the former leaſes, tlie leaſ 
not reciting the ſoriner will be void. Sav. 58, 9. 

50, if he grant a preſentation to B. after a preſentation of 4, 
without mentioning of it; the firſt ſhall not ba revoked, but de 
ſecond preſentation is void. Dy. 339. b. 2 Rel. 188, J. 40. K. 
cont. 190. I. 30. Vide {:/ghje, (H. 10.) 

So, if the king grant an oflice for life, and afterwards grart 
the ſame office pg? mortem, &c. to another, hie oughit to recice tle 
firſt - grant, tho' it is not properly a reverſion. K. 2 Rd. 196. 
4. 20. 8 G. 57. a. 

So, if the king leaſe to A. and afterwards make a new leaſe c 
him, without mentioning the firſt; it will be void, tho' it ope- 
rates as a ſurrender of the former leaſe. R. 2 Re. 190. J. 25. 

But if the king make a leaſe at will, and afterwards grant tis 
ſame land to another, he need not mention the Icaſe at will. 

Or, a grant, which imports a charge or truſt, without {ce or 
profit. Bro. Patent 2. 

So, if a reverſion, depending upon an eſtate for life, or yer 


come to the king; in the graut of it he need not menticr the 80 
leaſe, becauſe it is not upon record. Bro, Patent 93. Per iar C 
acr. fed And. cont. Mo. 206. Arc. Dy. 233. 4. 6 Ca. 50. a. i 


2 Nel. 199. I. 10. 2 Brownl. 241. Hard. 499. : 
Zo, if the king Jeaſe a copyliold, and afterwards grant the ſune 
land to another. 2 Rel. 196. J. 50. 
Or Icaſe part of a manor, and afterwards leaſe the manor t9 
another, without recital of the former icalc. X. I Aud. * 
0 


©, where the recital of a leaſe is neceſſary, it is ſuſſicient if 
+» grant the land in leaſe for life, or years, or the reverſion cx- 
kr upon ſuch leaſe, without expreſs mention of the patent, 
or date. Bro. Patent 96. 2 Rol. 190. J. 40. 191. J. 1. 

50, it the date be miſtaken, Bro. Patent 99. 2 Kal. 190. 
a 85 tho the patent does not recite the leaſe, but concludes, 
. will landing it be in leaſe for life, or years, of record, or ather- 
is, 2 Role 190. J. 50. K. 4 Co. 35. 6. 
50, if there be a grant of a reverſton expectant upon a leaſe 
for life, or years. R. 4 Co. 35. b. 2 Rel. 191. J. 5. 

Go, it an eſtate comes to the king, ſubject to a lcaſe for life, 
ind alſo for years, and the king reciting the leaſe for life demiſcs 
2 ands alter the death of the life, or when they ſhall come to 
te king's hands. Dub, For it does not appear, whether the 
king intended to demiſe the reverſion or the poſſeſſion, Hard. - 


495 
(8. 11.) the King's Grant does not enure to a double Intent. 


Sy the king's grant cannot enure to a double intent, but he 
ſhall be intended to be deceived : as, if he grant tenere pllucita co- 
rw his bailiffs, ſteward, or juſtice z if there are not ſuch officers 
before the grant, it does not enure to make ſuch oihcers, aud 
likewiſe to give conuſance of pleas to them. 2 Rel. 196. J. 42. 

80, if he grant to a ſpiritual corporation a church i perpetriwmn, 
it ſhall not enure to a grant of the church, and likewiſe to make 
m appropriation. 2 K. 196. l. 45, 

If he grant a copyhold for life, it does not enure to a grant 
and deſtruction of the copyhold. 2 Rel. 196. J. 50. 

If he leaſe for years, a leaſe afterwards to the ſame leſſee for 
more years, will be void. Lane 22. 

Il the king be deceived in his grant it will be void, tho' made 
x cert ſciemtid, fc. R. 1 Co. 49. At. M cdi, for that does 
nut help a falſity. Per Manwd, Save 5. Vide pat, (G. 12.) 


(C. 12.) How the King's Grant ſhall be expounded, 


If the king's grant can enure to two intents, it ſhall be taken to V ante, 
tie intent, that makes moit for the king's benefit, 21 Ed. 4. (Ee ga 8. 
43.5% 2 K. 3, 4. G. Ent. 384. a. 

And therefore it ſhall be conſtrued ſtrictly: as, if the king 
grant a manor purchaſed by him, with all franchiſes belonging, 

Er. the franchiſes in the hands of the feoffor do not paſs; ſor by 


N 
r 
r 


we purchaſe of the king they are re- annexcd to the crown, 4 
2 R:). 184. J. 50. 193. J. 30. 3 | 
it he grant a manor with all lands, &c, accepted or reputed as 74 
bci; nothing paſſes which is not parcel in truth and of right. IN 
K. 2 Rob. 186. J. 25. 4 \ 
And it muſt have been parcel time out of mind, Sc. 2 Kal. $9 
150. J. 30. "A 4 
Co - 
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If the king grant all the iſſues, fines, and amerciaments of his 
own tenants; the grantee ſhall not have the amerciaments of 
who holds of the grantee and another, 2 Rol. 193. I. alt. 

Tf he grant a diſcharge from all cuſtoms, it ſhall not he ex- 
tended to magna & nab ciſſtuma, tho' there has been an uſage for 
diſcharge from them. 2 Rl. 194. J. 10. 

If he grant a forteiture for a treſpaſs, or other offence ch. 
which a man ſhall loſe life or member, it does not extend to + 
forfeiture upon an outlawry, or præmunire. 2 Rol. 194. J. 35, 41, 

If he grant bona & catalla ſua, it does not paſs ſpecialties, 
2 Rel. 195. J. 20. 5 

If he grant b-na & catalla felonum de hominibus ſuis, it does net 
extend to goods of his homagers without ſpecial uſage, 2 N. 
195. J. 10. 

If he grant ſervices, and that the grantee ſhall be as free as the 
king in his crown; that does not extend to the diſcharge of a d- 
rody, penſion, fine for alienation, &c. 2 Rl. 195. J. 40, 4:, 

But the king's grant ſhall have a reaſonable conſtruction: 25 
if the king grant the office of the king's tennis plays; he ſhal 
have the office, when. thoſe of the houſehold play, as well as the 
king in perſon, R. 8 Co. 45. 6. 

A commiſſion to toke ſin ging boys out of the cathedrals for the 
king's chapel ſhall be conſtrued of thoſe, who get a livelihood 
there by ſinging, not of the ſon of a gentleman who is inſtructed 
there, R. 8 Co. 46. a. 

If queen Elizabeth had granted a manor with all woods, &:. 
modo wel antehac reputat” parcell*; a wood parecl at the time of Ei. 
6. paſſes, tho' not if it was of a longer time, unleſs wqnam ante 
hac was added. R. Dy. 362. 4. Co. Ent. 384. 4. 2 Kal. 186, 
4. 15. 

It ſhe had granted fatam rectoriam ſuam in the ſingular number, 
tho' there were origin uly two rectories, and they were appropri 
ated ſeverally in the time of Ed. 3. it will be good, being reputet 
as one from the time of Ede. 3. R. 2 Rol. 186. J. 50. 

If the king grant the rectory of M. in the county of NM. with 
all lands, tithes, &c. eædem recttriæ ſpectan'; tithes, Ec. in the 
county of Terk belonging to it, paſs. Serb. Sau. 55. 

So, Where the king's grant is capable of two conſtruQions, bf 
the one of which it will be valid, and by the other void, cor 
ſtruction [hail be made to make it valid; for that will be more for 
the benefit of the ſubject and the honour of the king, which ougit 
to be more regarded than his proſit. R. 9 Co. 131. 4. 10 U. 
67. 5. K. 6 Co. 6. : 

As, if there be a grant to diſcharge one from the collection d 
tithes granted per clerum Augliæ; he ſhall be diſcharged if the 
grant be per clerum provincie Cantuarienſis : for it is not uſual d 
have a grant by both provinces together. R. 21 Ed. 4. 48% 
K. per all the J. 2 R. 3. 4. 

If the king grant all lands, tenements, and hereditaments t01 
priory p-rtir, and all piſcaries, &c. ſpear to the ſaid mancr:; 3 
piſcary, c. in groſs paſſcs: for it was not reſtrained by the i 
— within thc firſt words. X. 2 Kol. 185. J. 50. F 


lim, 


o 


GRAN T, 


1 


: . 5. 
R I, cidem matte rio ſbectan; bena felonum, c. which cannot be 
3 


chimed by preſcription without charter, paſs, tho* never uſed 
with the manor. R. 2 Rel. 192, J. 45. 9 Co. 27. b. 

80, if the king's grant be ex cert4 ſcientid & mero mtu, it hall 
he taken more ſtrongly againſt the king, and beneficial for the 
ſubject : as, if the king pardon a ſheriff all contempts, he hall 
je execuſed of a falſe return, 36 H. 6. 24. 5. 37 H. 6. 21. b. 
0. Ent. 384. 

If he pardon A. B. all debts ex certd ſcientid, &c. debts as ſhe- 
ff are diſcharged, as well as others. R. 2 K. 3. 7. 4. R. 
H. 7. 13. 4. Agr. 1 G. 49. a. 

So a grant ex certd ſcientid, &c. diſpenſes with uncertainties, 
Per Manwd., Sav. 5. 

But a grant ex certd ſcientid, Sc. ſhall not be expounded con- 
tary to the proper ſignification of the words: as, if he grant a 

rtion of tithes in NV. where he has only tithes parcel of a rec- 
tory, it ſhall not be extended to them: for pertio decimarum im- 
ports tithes in groſs. R. 4 Co. 35. a. 

80 a grant of all the demeſnes-lands of a manor ſhall not be 
extended to copyholds, tho? by law they are parcel of the demeſnes. 
R. 1 Co. 46. be 


Though the crown is not bound by the ſtatute of limitations, 
yet a grant may be preſumed from great length of poſſeſſion, 
Crd. 215.8 

*Polleſlion for 350 years was held by the court as ſufſicient 
pound of preſumption, to be left to a jury. I. 102,* 

Though the record be not produced, nor any evidence given 
cl its being loſt 3 yet under circumſtances, it may be left to the 
conlideration of a jury, or a court of equity, whether there be 
not ſuthcient ground to preſume a charter, Id. 110.* 


Vide more relating to Grant, in Annuity, (A. 1, Kc. — Bient, 
D. 2.)—Chimin, (D. J-)—Commzo!, (O.) - Conditian, [A. 2. 
D. 4.)—Cpyhold, (C. 1, &c.)— Gurtes, (P. 1.) —lreland, (D.) 
Lierlies, (B.) — Milet, (C. I, &.) - Heer, (B. I, &. — 
Pirdin, (A.—B.— G.) —Prærogalive, (D. 24.)—Rent, [(C. 8.) — 
Tl, (G. 2.) 


GREAT SEAL. 
Vide Patent, (C. 2.) 


GREEN CLOTH 
Vide Courts, (G.) 


GUERNSEY.. (Ile of) 
Jide Navigation, (F. 4.) 
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Icke king grant 2 manor and all waifs, eſtrays, bona felanum, 
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HABEAS CORP Us. 


(A) By what Court granted. 
N habeas corpus is a writ for bringing the body of him, v 


is impriſoned, before the court, cum cauſa detentionir, 

And it may be granted, in reſpect of an unlawful commitme»s 
or in reſpect of a privilege, which the party claims, to be impri 
ſoned elſewhere. 

By the common law, the writ of habeas corpus cum cauſd deter, 
tions might be granted out of the chancery within the term, ox 
vacation; for the chancery is always open. 2 nfl. 53. 4 b, 
81, 290. 

And by B. R. within term. 2 Inft. 53. 4 Iiſt. 87, 290, 

Aud that, in all caſes for perſons privileged or not privileged, 
2. 53. 4 Inf. 71, 290. : 

So it lies out of C. B. or exchequer, for perſons there privileged, 
2 Inft. 53. marg. 4 Inft. 290. 2 H. Hiſt. P. C. 144. 

So, tho” they are not privilezed there. Yau. 154, 155, 156, 


306. Cit, per Nerth, 1 Mod. 235. It ſhall not be granted, 


- 

But tho” an abeas corpus may be granted by C. B. yet it is not 
the proper court for it; becauſe it cannot diſcharge, or inter. 
meddle as B. R. may, if it is a criminal matter. Per Vaughan, 
Gart. 22 2. 8 

I. B. has a general juriſdiction to grant it in all cafes whatſe. 
ever. Wood's caſe, H. 11 G. 3. 3 Will. 11%) 2 
Nep. 745. 

By the ,. 31 wh 2. 2. an habeas corpus may be obtained in 
term out of the cIurt of charcery, or excioquer, as well as B. R. 
or Cr B. by any priſoner, 

And in vacation on complaint, c. the chancellor or keeper, 
any juſtice of the one bench, or the other, or baron of the coil, 
ſhall on view of the copy of the commitment, or oath of denial 
of the copy of it, and requeſt of the party, or ſome other in lis 
behalf, in writing ſubſeribed by two witnefles preſent at the de- 
livery, award an habeas corpus to the officer, in whoſe cuſiody de 
party is, returnable imnmetliaiè before himſelf, or ſome other ju 
tice, or baron, under the ſeal of the court whereof he is a judge, 
Sc. on pain of 500/. to the party grieved. 

And it may be directed and run to any county palatine, cu 
fort, or other privileged place in England, Jerjt;, or Guert/e 
I. ul. 160. | 

So, to Ireland, Semb. 1 Vent, 357. 

So, it lies, tho' a certinam be taken away in ſuch caſe by ſa- 
tutc. Per Hale, 1 Mad. 102. . : 

[ Habeas corpus ad teftificand: my, lies to remove a priſoner in e- 
ecution, to be a witneſs; yet where it appears to be 2 Cn 

2 (T1 aliCoy 


HABEAS CORPUS. 


armer che court will not grant it; as if 4, convicted of bri- 
ry on the oath of B. indicts him for perjury in that very oath, 
they will not grant it. Rex v. Burbage, T. 3 G. 3. 3 B. 


M. 1449+] 


(p) Fo; what Cauſe. Habeas Cowus ad Subj- 
clendum et Zectpiendum. 


N habeas corpus ought to be granted of right. R. 2 1». 615. 


R. in Parl. 1 Ruſh. 5 13. 

And therefore, if a man be impriſoned for any cauſe, except 
upon a conviction for a crime, or in execution, he may have an 
habeas corpus cum cauſa detentianis, &. 2 In. 52. 2 H. 
Hip. 143 | 

So, by the ff, 31 Car. 2. 2. a perſon committed or detained 
for any crime, unleſs for treaſon or felony plainly expreffed in 
the warrant, (other than perſons convict, or in execution by legal 
procels,) may in vacation complain or appeal to the chancellor, 
juſtice, or baron, &c. who ſhall award an ale corpus, Fe. 

And by this ſtatute C. B. has juriſdiction to vail, diicharge, or 
remand. 2 H. Hi. 144. 

And if the crime appears, C. B. may bail gucad the action, and 
emand guνν,ỹ the crime. id. 

If he be committed by warrant of the chief juſtice of B. R. he 
ouzht to be brought to the court by habeas corpus, not by rule. 
1 Sol, 349. 

So, if a perſon be lawfully impriſoned, and afterwards unlaw- 
fully detained, he may have an 4ebras corpus for his diſcharge : 
as, if a foreſter take a man with the manner within a ſoreſt, or 
a man be indicted for killing or hunting a deer in the foreſt, as 
he may, who afterwards offers ſufficient pledges which are refu- 
ſed; the offender ſhall have an Sabeas corpus, whereupon he ſhall 
be bailed for his appearance at the next eyre. 4 TA. 290. 

*It will be granted for detaining a child under age from hex 
facher. 1 BI, Rep. 386.* 

[A man impreſſed under a preſs-act, who is not in cuſtody, 
leiter as having abſconded, or as being promoted to be a corpo- 
ral) cannot bring habeas corpus; but the court will, on motion, 
fant a rule to the commiſſioners for putting the act in execution, 
o ew cauſe why he ſhould not be diſcharged. Nen v. Dawes, 
Rev v. Keſſel, T. 31 G. 2. 1 B. A. 636, 637.) 

t the perſon confined is too weak to be brought into court, 
tier will make a rule that certain perſons ſhall have accefs to him, 
Rex v. Wright, M. 1 G. 3. 23. M. 1099. Rex v. Turlingion, 
H. 1 GC. 3. 2 B. M. 1115. 

(But will not give that liberty unleſs to perſons who have 
lone pretenfion to demand it. Rex ve Garbe, J. 3 G. 3. 
3 B. M. 1362.1 
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HABEAS CORPUS, 


(C) When it (all not be allowed. 


B UT by the /. 2 H. 5. 2. none ſhall be diſcharged, or bailed 

upon an habeas corpus cum cauſa, Oc. if it be returned, tha 
he is in priſon on condemnation by judgment againſt him, but 
he ſhall be remanded and kept in fate cuſtody till agreement of the 
party, or payment of the ſum adjudged. 

So, by the ff. 31 Car. 2. 2. a perſon committed for treaſon 
or felony, plainly expreſſed in the warrant of commitment, or 
convict, or in execution by legal proceſs, is not entitled to an 50. 
beat corpus in vacation by force of that act. 

[To a perſon committed for high-treaſon by rule of cout. 
Rex v. Leonard, H. 5 G. Str. 142.] 

[A perſon committed for high-treaſon done in Scotland, is not 
within the act. Rex v. Mackintoſh, P. 6 G. Str. 308.] 

Nor, a perſon wilfully neglecting to pray an habeas corpus by 
the ſpace of two whole terms after his impriſonment, 

So a peer, impeached by the houſe of commons for high trea- 
ſon, is not de jure bailable in B. R. nor ſhall be bailed in diſcre- 
tion, tho' he has continued two years in cuſtody ; not being 
within the %. 31 Car. 2. R. Ray. 381. 

So a perſon, committed by the houſe of peers, or of commons, 
being a member of the ſame houſe, ſhall not be diſcharged upon 
an habeas corpus. R. 1 Mod. 157, 158. 1.4. SHaHitury. 

Nor, bailed during the ſeſſion of parliament. R. 1 Med, 157, 
158, Per Sir W. Jones in Parl. 30 December. 1680. ½ Þ, 
Rep. 754. 3 Will. 188.“ 

Though the commitment be only for a miſdemeanor, 
1 Med. 158. 

50 a perſon committed by the houſe of commons for a breach 
of privilege. Per 3 J. Holt. cont. Sal. 503. 

So, if it be uſed for avoiding a lawful ſuit, upon ſhewing of 
this at the return, the court will grant a procedend;. 1 Sal. 8, 

No habeas corpus lies for an alien enemy, a priſoner of war, 
however ill uſed or deceived. 2 Bl. Rep. 1324.“ 

[Nor for a priſoner of war, the ſubject of a neutral power, taxeu 
in the enemies ſervice, into which he was forced when taken pri- 
ſoner by them in an Engliſb ſhip. Rex v. Schiever, P. 32 6. 2. 
2 B. MA. 765.1 | 


(D) How it Call be awarded. 
Y the ½. 1 & 2 Ph. & M. 13. no habeas corpus, eg. ſhail 


be granted to remove a priſoner, unleſs ſigned by the ch. 
juſt. or in his abſence by ſome other juſtice of the court, on pail 
that the writer forfeit 5 J. 
By the . 31 Car. 2. 2. an habeas corpus granted purſuant to 
that act, ſhall be indorſed, per ,. 31 Car. 2. regis, and hgned 
by the judge that awards it. And a writ of habeas corpus IT not 


ſigned by a judge, needs not be obeyed, Comp. 672. 1 
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Ic an habeas corpus be awarded for any one in priſon for a crime, 
+ ſhall not be without motion. 1 Lev. 1. 2 Mod. 306. 

Otherwiſe, where it is for another perſon. 1 Jeu. 1. 

go an habeas corpus muſt be directed to the othcer in whoſe 
cuſtody the priſoner remains, fie 31 Car. 2. 2. 

And therefore, if it be to the ſheriff or gaoler, it is bad. R. 


1 Lal. 350. 


(E. 1.) Dow teturned. 


Y the /. 31 Car. 2. 2. if an habeas corpus be ſerved upon an 
B officer who hath the cuſtody, or left at the gaol with the un- 
gerkeeper, Cc. he ſhall in three days after delivery, (if within 
twenty miles, or in ten days if above twenty and under a hun- 
gred miles, or in twenty days, if above a hundred miles,) return - 
the writ, and bring the body, and certify the true cauſe of de- 
tainer, or impriſonment, according to the command of the writ, 
on payment of 12 d. per mile, and the party's own bond to pay 
the charge of the return if remanded, and not to make eſcape by 
the way. | 

if — officer refuſe to make a return, or bring the body, Sc. 
or to give a copy of the warrant of commitment in fix hours aſter 
demand, he ſhall for the ſirſt offence forfeit 100 J. and for the ſe- 
cond offence 200 /. and be incapable of office, 

And a recovery or judgment by any party grieved ſhall be a 
ſufficient conviction for the firſt offence, and any after- recovery 
by a party grieved for any offence aſter the firſt judgment {hail be 
a ſuſicient conviction to bring the party under the penalty for the 
ad offence. 

[On a habeas corpus granted by a judge in the vacation, return- by 
able immediate before himſelf at his ch:mbers, the party may be i 
brought into court in term. Rex. v. Dr. $hebbeare, H. 31 G. 2. 9 
1B, M. 460. Rex v. Mead, P. 31 G. 2. 1 B. MH. 542.) 

[Or if on a habeas corpus fo returnable the party is brought be- 
fore him, he may, if he judges it adviſeable, adjourn the return, 
aud direct him to be brought into court the firſt day of term. 
Rex v. Clarke, T. 31 G. 2. 1 B. M. 606.] 

A conſtable is an officer within the meaning of Hat. 31 Car. 2. 
c. 2, and obliged to give copy of warrant of commitment. Hud- 
ſm v. Aſh, P. 5 G. Str. 165.] 

The ofhcer muſt ſhew by his return, by whom the party was 
committed, and the cauſe of the commitment. 2 .. 55. 

And the return muſt anſwer to the taking, as well as to the 
detention. 2 Bl. Rep. 1204.“ 

And it he does not make a return aſter delivery of the writ, an 
attachment lies againſt him 2 For. 178. 

The? his charges are refuſed ; for the court taxes and compels 
tie payment of the charges, if the officer and priſoner do not 
agree, or he does not pay according to the agreement, K. 
2 Jen. 178, | 
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HABEAS CORPUS. 


By the common law if an habeas corpus be not returned, 3 
alias and pluries lie, and afterwards an attachment. 2 Lev. 2 

[If a habeas corpus is not returned, an attachment ni ſhall 30 
without rule to return. Rex v. Wright, M. 5 G. 2. Str, 915 

[The court will not grant an attachment to accompany a kale; 
cor pus. Rex v. E. Ferrers, T. 31 G. 2. 1 B. M. 631.] 

If habeas corpus is not obeyed, the court will grant attachment 
even againſt a peer; for he has no privilege againſt the Proceſs 
of Weſtminter-Hall to compel obedience to habeas corpus, Ilid.] 

And the return ought to be made within three mont;, 
1 Sid. 78. 

[On good cauſe ſhewn, as that the perſon confined is a lunatic, 
confined by her neareſt relations, who are proceeding to yet à 
commiſſion of lunacy, the court will enlarge the time to return, 
Rex v. Clarke, M. 3 G. 3. 3 B. MH. 1362.] 

But where the commitment is for treaſon or felony plainly ex. 
preſſed in the warrant, the olſicer is not obliged by the. 31 Cz, 
2. 2. to make a return, as directed by that ſtatute. 

*The court will not receive the return, till the return dar. 
2 Bl. Rep. 805, 6,* ; 


(E. 2.) What ſhall be a good Return, 


The return to an habeas corpus ought to ſhew the cauſe of com. 
mitment ſpecially and certainly. 2 4½. 55. K. Cro. Car. zor. 
R. Jau. 137. Pal. 5 58. 

And therefore, if the return be, that he tba, committed for a 011 
tempt in not performing an order between A. and B. made upon ad 
day of M. it will be good. R. A. 840. 

Or, for not performing an order in the Star Chamber for ſuch au 


ſuch words. R, Cro, Car. 168, 


Or, not performing an order of the exchequer for payment ef a fte; 
without ſaying, for what cauſe impoſed ; for it is a court ct ju 
tice. R. Cro. Car. 579. 

Or, for ſuſpicion of treaſon, without ſaying what ſpecics of trea- 
ſon. Semb. Pal. 558. 

So, if the return ſhews a good cauſe of commitment it will ve 
good, altho' it wants form: as, if the return ſays, Lat it g 
awarded in court, quod remaneat in cufledy for a fine, without laye 
ing, quod commititur fro fine, R. 5 Mad. 24. 1 Sal. 348. 

If it ſhews a judgment by the court of admiralty, Sc. tho' tle 
procecding be irregular. R. 2 Rel. 157. : 

[That defendant was committed for back-hearing and carry? 
away a deer, is good aſter conviction, though it does not ſay un. 
lawfully; but not before conviction. Rex v. Hawkins, P. 2 C. 
Fort. 272.] 

That before delivery of the writ he had delivered the woman 
to her huſband, and knows not where ſhe is; Rex v. Ig, 


A. 5 C. 2. Sir. 915. 


by That, 
\ 
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« That, at the coming of the writ, defendant was not in the 


i-cxer of the priſon's cuſtody,” Rex v. Bethuen, M. 12 G. 2. 
lade. 281. 
f by That, ba the coming of the writ, defendant was diſ- 


duutged out of his cuſtody by an order of ſeſſions,” without ſaying 
wit ſelions, what order, or that he was diſcharged by due courſe 
of law; good for the purpoſe of filing the writ. bid. ] 

ro a habeas corps directed to the king's meſſengers, to bring 
the body of A. B. it ſeems a good return, that at the time of 
me coming of the writ, or at any time ſince, he was not in their 


"Senb. 2 Will. 154. 
(E. 3.) What not. 


* 
10509 
(U, . 


Pat a return is inſufficient, if it does not ſhew an expreſs and 
certain cauſe of commitment. 2 Ii. 55. R. Pau. 137. 

Where 2 man is committed for any crime, either at common 
Law or by act of parliament, for which he is puniſhable by in- 


” © 
* 


dament, a return that he was committed 7i/l diſcharged by due 
curſe of laze, is good, But if the commitment be in purſu- 
ance of a ſpecial authority, the terms of the commitment muſt be 
ſpecial, and exactly purtue that authority; and therefore, if it do 
not appear on the return, to have been according to that authority, 

the return will be bad. 2 Bl. Rep. 806, 7.“ 

As, if a return be, that the commitment was for a contempt ef the 
amt of chancery, without ſhewing wherein the contempt was. 
.. 839, 840. 3 | 

Or, for giving a verdif contrary to law, ts the cath, or the evidence, 
without ſaying what the evidence was. R. Pau. 127. 2 Jon. 15. 

Or, for a contempt of a command. Mo. 839. 

Or, a contempt cancrury to an order or decree of the courts Ms. 
$39, 

Or, contrary to an order between A. and B. Mo. 839. 

Or, for refuſal of an anſever to articles before the high comm fuer, 
vitzout ſaying, what articles; for perhaps they were not within 
tzer juriſdiction. K. Me. 840. 

Or, for ill behaviour, or words to the privy council, without ſay- 
ing what words. X. Cro. Car. 132. 

Or, by a procept of the Secretary of State, &c. R. 2 L. 175. 

Or, of the Privy Council. 4 Leo. 21 cont, R. acc. 3 Les. 194. 

Or, by command of the Con;m toner in cauſes Eeclefuftical, R. 
4 Lec, 21. 

So, a return, that he Twas committed for aiding th? eſcape of one in 
ell; fir high treaſon, without ſaying, what ſpecies of treaſon, is 
bad, Somb, 5 Mad. 83, 85. 1 Sal. 347. 

Tiat he was committed for ref-:fng [uret'es tor Lis gava behaviaur, 
Wiout ſaying in what ſum. K. 2 Vert. 23. 

Lat the African company had retained ihe defendant in their 
eric, and ſent him to the Sry till he thould embark, is bad, 
and deſendant was diſcharged, and an information ordered againſt 
bw colonel and the keeper of the Savyys Rex ve Drew, M. 7 G. 


dr, 404. 
Or, 
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Or, for refuſal to account for toll, and till he do account, withyy 
ſaying, for what ſum. R. F, g. 266. 
[That defendant was committed by two juſtices of peace, {4 


that he, being overſeer of the poor, had not accounted ag 1 


ſtatute directed, and had not accounted before them, bad; he 
might have accounted before others. Rex v. Gilſon, P. 1 C. 
Fort. 272. | 

So, if a return be, that Fe was committed upon complaint for jug 
an offence, and there being cauſe upon examination to ſuſſect hin 
without an expreſs charge of any offence. R. 2 Vent, 23, ; 

If a return be, ht upon a plaint in an action upon the caſe in jy; 
a court exitus eft junqtus & pendet indiſcuſſus, it is bad; for it ought 
to return the whole declaration, whereby the cauſe of action may 
appear to the court. &. Carth. 75. 

And if the plaintiff has not declared at the delivery of the 
writ, he ought to declare immediately; that it may be returned, 
Carth. 75. | 

So, if the commitment was by warrant, the return ought t 
ſhew the warrant itſelf, Semb. 5 Mod. 159, 162. R. 1 Sal. 349, 

If it was by the court to a proper officer preſent without 
warrant, he ought to return the whole truth of the fact. R, 
1 Sal. 349. | 

If he was committed by a warrant upon a writ de ecm, 
capiendo, the writ ought to be returned as well as the warrant, 
R. 1 Sal. 350. 

If a return be upon an habeas corpus alias, or pluries, it ought 
to ſay, that he was not, Cc. at the time of the firſt writ. 2 It, 
129. 5 

Yet the default of an averment of a fact in a return may be 
amended in court. Per Hale, 1 Mad. 103. 

So, the omiſſion of the words, in which the contempt conſiſt, 
Cro. Car. 133. | 

If a return be inſufficient, the officer ſhall be amerced. i U,. 
350. Pide in Retorn, (F. 3.) 

And an alias habeas corpus goes, and afterwards, if no retur, 
or a bad one, an attachment. 1 Sal. 350. 


(F) When the Party ſhall be diſcharged, # 
reinanded. 


T the return of an habeas corpus the court, generally, ou 
to diſcharge, or remand the party. 2 f. 55. 2 K 
Hift. 143. h 
And therefe if the return ſhews no cauſe, or no ſufkcent 
cauſe, for the imjriſonment and detainer, he ſhall be diſcharges 
2 Inſt. 55, 615. N. Fat. 156. 
And that always in (, . and in the excheguer, Jau. 137. 
But, if the return hen a ſufficient cauſe, he ſhall be remanded 
2 Inst. 55. 
So, it the caufe deu appears ſufficient, tho? it be falſe. kh, 
9 H. 6. 44. „ | c 


v0, 
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&, if the cauſe be ſufficient, but the return be defective in 


bm. R. 1 Sal. 348. 

Yet B. R. may bail if they pleaſe, tho? the return be ſuſſicient. 
2 17. 55. Jau. 157. 1 Sid. 78. 1 

Or, before it be determined, whether the return be ſufficient, 
or not. 5 Mad. 23. : : 

80, pending the debate whether it be ſufficient, B. R. may 

remand to the ſame priſon, or to the marſhalſea, R. 1 Vent. 
339) 346. . 
And by the /. 31 Gar. 2. 2. the chancellor, judge, or baron 
in two days after the party brought before him on an habeas corpus 
in vacation purſuant to that ſtatute, ſhall diſcharge the priſoner, 
00 2 recognizance with one or more ſureties to appear in B. &. 
next term, or at the next aſſiſes, c. where he ſhall certify the 
ſad writ, return, and recognizance, unleſs he was committed by 
legal proceſs, c. from a court that hath juriſdiction, or a 
warrant of a judge or juſtice for an offence for which he is not 
baijable. 

r, if committed as acceſſary before to petit treaſon or felony, 
or on ſuſpicion of it, where the petit treaſon or felony is ſpecially 
expreſied in the warrant, he ſhall not be bailable otherwite than 
25 before that act. 

[A perſon committed by ſecretary of ſtate, to the cuſtody of a 
meſſenger, on ſuſpicion of high-treaſon, and kept there two years, 
ſhall be diſcharged without bail, unleſs attorney-general under- 
takes to proſecute directly. Rex v. Filzgerald, M. 23 G. 2. 
1 Will. 254] 

Z. R. cannot remand a priſoner to the cuſtody of a king's 
meſſenger, but muſt commit him to the marſhal of B. R. Rex 
v. Shebbeare, H. 31 C. 2. 1 B. M. 460.) 

[Where there is a conviction the court will not diſcharge on 
the warrant of commitment, without having the conviction before 
them, Rex v. Hlauell, H. 1 G. 2. Str. 794.) 

[On habeas corpus returnable before chief juſtice, commitment 
by other judge is good without amendment of return, Barnes 
20. 

[A child of nine, delivered to her uncle, her teſtamentary 
guardian. Rex v. Jobnſen, H. 10 6. Str. 579. N. B. She 
vas taken from the guardian appointed by the ſpiritual court, aud 
o was her near relation, was to have no benefit by keeping her, 
had taken great care of her, and with whom ſhe was willing to go. 
2 Li, Rarm. 1354] 

[If a boy of 13 is brought up by habeas corpus ſued by his father, 
to have him delivered to him by his aunt, the court will deliver 
him from the aunt, and let him go where he pleaſes, for they 
vil not determine the right of guardianſhip in a ſummary man- 
ner, and the father has other remedies to bring it in queſtion. 
Rex v. Smith, T. 7 G. 2. Str. 982. 

(A young lady of full age decoyed from her father to be 
maried to a mean perſon, brought back by the father's means to 
lis liouſc, and habeas corpus brought by one of the decoyers, the 
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court will aſk, whether ſhe deſires to continue with her fa 

or to go elſewhere if ſhe anſwers to continue with her * 
they will only ſay ſhe is at liberty to go. Rex v. Clark; 7 
31 6. 2. 1 B. M. 606.] NY 

[On the appearance of the party, the court will only fee 4, 
he is under no illegal reſtraint; but in the caſe of a young lady 
the court will order the tipſtaff to wait upon her home to hr 
guardians. Rex v. Clarkſon, T. 7 G. Str. 444.) 

[A wife ill uſed by her huſband and flown from him to mother 
brought up by habeas corpus, on the huſband's application, fen 
the peace againſt him; ſhe ſhall not be delivered to him, but tie 
court will grant her tipſtaff to ſecure her from inſult in her 
return to her friends. Anne Gregory's caſe, M. 7 C. 3. 4 


AH. 1991-] 
[On a habeas corpus ſued out by the father of a kept miſtreß 


aged 18, directed to her keeper, the court declared ſhe might » BN 
where the pleaſed, and that none ſhould meddle with her redeund:; 
but would not in this caſe fend a tipſtaff to protect her. Rex x, 
Delaval, T. 3 G. 3. 3 B. M. 1434.) 1 Bl. Rep. 410. 
[If a ſane perſon confined in a mad-houſe by her huſband, i; 
brought up, and intends to demand the peace, but has not . 
articles ready ſtampt, the court will permit her to go with a ſriend, I 
he undertaking to produce her. Rex v. Turlingtan, H. 1 C.;. 
2 B. M. 1115. d 
(G. 1.) Habeas Cozpus ad Faciendum, et Recipi- WM... 
1 Fide ante, 8 O on habeas corpus hes for a perſon, committed withia an in- 1 
}, (B)—2/, ferior juriſdiction, upon a pretence of privilege, to be ſucd in 1 
3 (i. 1, 2.) a ſuperior court. | the 
4 The form of the writ is, ad faciendum & recipiendum, Cr. 1 AM | 
4 235. G. Br. 110, 112, Th. Br. 131. 
A And ſuch writ gocs to every inferior court. "7 
5 To the Cingue- Ports. 1 Mod. 20. by 
I To the governor of 7er/2y, or Guernſey, 1 Sid. 386, | 291 
4 *An information 9 tam on „. 8 G. 1. c. 7. for a fraud h 
1 weighing and packing butter, exhibited, by virtue of that ſtatue ee 
in the ſheriſſ's court at Teri, may be removed into B. R. Ha 
habeas corpus cum cauſa, Cowpe 5 23. 8 


If an habeas c:rþus he delivered to an inferior court and ele 
judge there procceds afterwards z the procceding will be erronc0> Bl 4 
and coram non judice, and ſhall be reverſed for this cauſe, + 
2 Fen. 209. N. 1 Sal. 352. 

Or a ſuper/edeas ſhall go. Cro. Car. 79. 

So the judge may be punithed by attachment for his contenps 
3 Md. 85. | 

Tho? the return be at a day aſter the end of the term. * 
1 Mod. 195. | oo 

After an habeas corpus, which removes the cauſe to B. R. C. 
the plaintiff mutt commente de novo. N. 1 Sal. 352. 10 
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0. B. cannot commit to the Fleet a priſoner on a juſtice's 
warrant, for want of ſurcties on indictment for baſtard ; nor on 
vemmunicato capiendo out of chancery, returnable in B. R. nor 
for an extent out of the exchequer. Barnes 223. 

(But they may on exchequer proceſs on recognizance forfeited at 

Did. 

1 is removed by habeas corpus before declaration de- 
fvered, plaintiff mult declare in the court whether he is removed, 
if, after declaration delivered, he proceeds where he declares. 
i; 1-0 ans. ſhall be allowed, tho” not delivered till after in- 
terlocutory judgment ſigned below, and notice of writ of inquiry 
given, Cox v. Hart, H. 32 G. 2. 2 B. M. 758.] 

{lt is the practice to allow it, if delivered at any time before the 
jury ſworn, notwithſtanding 21 F. 1. c. 23. Lid. 


(G. 2.) When it ſhall not be allowed. 
But by the f. 43 El. 5. an habeas corpus, &c. ſhall not be 


lowed to remove a cauſe in an inferior court, after any of the 
jury horn; but the ſteward, Sc. may proceed. 

So, by the ff. 21 Fac. 23. no habeas corpus, certiorari, Sc. ſhall 
he received or allowed, to remove any action, c. depending in 
aur inferior court of record, which hath juriſdiction, the cauſe of 
action ariſing within the juriſdiction, unleſs delivered before iſſue 
or demurrer joined, fo as it be not joined within fix weeks after 
the arreſt or appearance of the defendant ; but the ſteward, judge, 
&:, may proceed as if no writ delivered. 

Nor, to ſtay or remove any action, &c. not concerning the 
tile of land, leaſe, or rent, if it appears by the declaration, that 
the debt, damages, or demand exceed not 5 J. f 

Or, any action before remanded by procedendo. 

So, by the g. 12 Geo. 29. a judge deſcribed in the ff. 21 Jac. 
23, may procced, &c. where the cauſe of action appears, or is 
hid not to exceed 5 J. tho* there be other actions of higher value 
zwunſt the ſame defendant. 

Yet if the cauſe of action does not ariſe within the juriſdiction 
of the court, an habeas corpus ought to be allowed. R. Cro. 
ar, 79. 

80, by the ff. 21 Fac. 23. that act does not extend to an action 
wherein a foreign or other plea is pleaded, which cannot be tried 
determined within the juriſdiction. 

Or, if no utter-barriſter of three years ſtanding at the bar be 
ſeward, town-clerk, judge, or recorder, or aſſiſtant to the judge 
5 ſuch court, and there preſent, and not counſel in any cauſe 
ere, | 

[An utter-harriſter of three years ſtanding, muſt at all events 
be preſent in every inferior court at the trial, either as judge or 
pllſtant, or the trial is void, and hrbeas corpus lies. Fairley v. 
PConnel, H. 31 (ON 1 5. A. 514+] 
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And therefore, if an habeas corpus be delivered after iſſue, f 
the judge proceed, not being an utter-barriſter, an attachmen 
ſhall go. R. 3 Mad. 85. Cro. Car. 759. 

If the ſteward, &c. be an utter-barriiter, if he be preſent only 
by a deputy, who is not an utter-barriſter. C. Car, 7 

So, if an utter-barriſter be ſteward, he ſhall be in contew 
if he does not return the writ with the ſpecial matter. . 
Carth. 69. 

So upon an habeas corpus to remove a cauſe out of an inferior 
court, a procedends ſhall be awarded, if it appears, that the action 
is maintainable there only. R. Carth., 75. 

[On a return of a byc-law, the court will not enter into the 
validity of it, in order to grant precedends; but plaintiff mult de. 
clare here, and defendant may demur if he has objections, Ballard 
v. Bennet. Ballard v. Clement, P. 32 G. 2. 2B. AM. 77;.] 

So, if an habeas corpus be after an interlocutory judgment, and 
before final judgment, and before the return the defendant dies; 
for otherwiſe the plaintiff cannot have a ſcire facias, which is given 
againſt the executor by the „. 8 © 9g . 3. 11. and mult be out 
of the court where judgment is given, R. 1 Sel. 35 2. 

[After interlocutory judgment, it is too late, and precedend; 
ſhall be awarded. Barnes 221.] 

[So, after iſſue joined, 416:4.] 

A procedendo may be awarded after the return of an habeas corpus 
filed; for the record itſelf is not thereby removed, but the inferior 
court ſuſpended only. X. 1 Sal, 352, 

[In action againſt two partners, if one brings habeas corpus, and 
puts in bail for himſelf only, plaintiff ſhall have procedends, Fr 
v. Carey, T. 8 G. 1. Str, 527.] 


(H. 1.) Habeas Cozpus ad Reſpondendum. 


8 O an habeas corpus lies to bring up a man in priſon to the bar, 

and to be charged at the ſuit of another. 1 Adod. 235. Of: 
Br. 110. The. Br. 131. | 

Or, for an huſband and wife, that he alone may be charged, 
and the wife ditmiſled. '1 Lev. 1. | 

So it lies, where a man has privilege in C. B. and is there 
ſued ; and if upon the return it appears, that he is committed 
without cauſe, or by a court not having juriſdiction, he thall la 
his privilege. 2 H. Hift. 144. 

If it be doubtful, he ſhall be bailed to appear in B. R. Ibid. 

EIf it is teſted in term, it may be returnable mediate belore 
the chief juſtice. Betteſwerth v. Bell, P. 6 G. 3. 3 B. Al. 
1875. 

1/0 may remove defendant by this writ, after he has de- 
elared againſt him in cuſtody of the ſheriff, 16:d.] 

[Defendant may be committed, tho“ return-day is pat 
Barnes 221«] a 

[If defendant is in cuſtody at the ſuit of the crown, hie cannet 
be turued over on habeas corpus to anotlier priſon, at tac inn 

| 0 
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ef a private perſon for debt; if he alledges a pardon by act of 

.cliament, it muſt be by ſugge ion on the record, that the crown 
my traverſe. Rex v. Panwtett, T. 11 & 12 C. 2. Andr. 274.] 

A priſoner in the Fleet for contempt in excheguer, in not pay- 
ine a debt to the crown, may be brought into B. R. by Fabeas 
corpus and ſurrendered to the marſhal in diſcharge of bail in 
another cauſe, and he cannot be remanded to the 7eet on nation; 
but a habeas corpus mult be brought from excheguer : the n.arhal 
will return it there, and they may remand him to the Het. So, 
n civil cauſes between ſubjects, and in criminal cauſes at ſuit of 
the crown. Chitty's caſe, T. 22 & 23 G. 2. 1 Will. 248. ] 

[If defendant is to be charged in execution on ſeveral judg- 
ments, there muſt be a habeas corpus on every judgment. 
Barnes 223. 

(Piſoner in the Fleet by proceſs of C. B. may be brought up 
by rule, but if held by execution of another court there muit be 
kabeas corpus. Barnes 385.] 

[If a priſoner, who is brought up from a county gaol, to be 
turned over to the king's bench, will not pay the ſheriff the charges 
of bringing him up, the court will remand him. Auen. P. 6 G. 1. 
Fr. 308. ] 

(If 1.5, per mile is tendered and refuſed, attachment ſhall be 
granted. Barnes 377+] 

[But the gaoler muſt obey the habeas corput, tho? the priſoner 
refuſes to pay his fees, for he has his remedy for them. Hapman 
v. Barber, MH. 2 G. 2. Str. 814.] 

[If plaintiiF deliver ſheriff habeas corps to remove defendant in 
execution on A ca. ſa. to B. R. priſon, he cannot refuſe to obey 
till his poundage is paid. Semb. fed. Z, For it was argued 
in this caſe, that he ſhould carry him to a judge's cham- 
bers; and Foſter J. ſaid, if he came before him, he would not 
turn him over till poundage paid. ite v. Haugh, M. 20 G. 2. 
Ar. 1262. ] 


(H. 2.) To what Court, 


An Babeas corpus ad reſpondendum does not lie to a county 
Palatine, 1 Sal. 354. 

A man brought by an habeas corpus ad reſpopndendum to B. N. 
ſhall not by another habeas corpus be removed to the Fleet till he 
ta; anſwered in B. R. 1 Sal. 350. 

do a man in execution upon a ſentence in the admiralty ſhall 
not be removed by an habeas corpus ad reſpondendum, and commit- 
1 5 = marſhal of B. R. before an action there depending. 

1 Sal, 351. 

[If defendant is brought up by habeas corpus from the admiralty, 
there charged with embezzling goods of the ſip; on athdavir, 
flat he is indebted to plaintiff on promiſſory-note, he ſhall be 
turned over to the marſhal of B. R. Rutherford v. Scatt, T. 5 C 
66. 2. Sr, 936. 
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HABEAS CORPUS. 


Or, if taken up for a miſdemeanor, and then charged with ,, 
extent at the ſuit of the king, he ſhall not be brought up by bates 
corpus to be declared againſt in B. R. R. 1 Sal. 354, : 


(I) Habeas Corpus ad Teſtificandum, 


*So, a habeas corpus, lies to bring up a priſoner to give evi 
But a habeas corpus ad neden ought — to be — 
up a ſailor on board a ſhip, who is not detained there as a priſoner. 
without an affidavit that he has been ſerved with a /ubpzena, and 1 
willing to attend. Cowp. 672.“ 

Neither will it lie, to bring up a priſoner of war, Dy, 
419, (493-) | : 


(I) How an Habeas Corpus ſhall be made te. 
turnable. 


A N habeas corpus cum cauſa directed to the ſheriffs of Lond 
and Middleſex may be made returnable immediate before the 
court of exchequer, or a baron in vacation, Per Rule, 
k * an habeas corpus for ſurrendring a man in diſcharge of li 
ail, 
But, generally, an habeas corpus ſhall be returnable at a day 
certain. | 
And therefore, an habeas corpus ad reſpondendum, or fatiq- 
faciendum to the warden of the Fleet, marſhal of B. X. or 
keeper of an inferior priſon, ſhall be returned into court at 2 
day certain. 
If upon an habeas corpus the priſoner be returned to be charges 
with proceſs out of B. R. or C. B. he ſhali be committed with 


thoſe cauſes, tho' the proceſs in B. R. or C. B. was returnable 


at a future day. 


Bail in an Habeas Corpus, 
Vide Bail, (I.) 


HAB END UN. 
Vide Fait, (E. 9, 10.) 


HABERE FACIAS POS SESSIONEM. 
Vide Execution, (A. 5.) 


HABERE FACIAS SEISINAM. 
Vide Execution, (A. 2, 3.) 


Vid. Fariſb. 
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H AR E 8. 
Vide Fuftices of Peace, (B. 49.) 


HAVE N 
Vide Navigation, (D.) 
HAWEING, 
Vide Chaſe, (H. 1. &c.)— Fuflices of Peace, (B. 45.) 


N 
Vide Diſmes, (I. 2.) 


HEARING. | 
Vide Chancery, (M.—8.—T. I, &c.— I. gs) 


* 


H E I R. 
(A) Heir. 


HEN, and who ſhall tube by deſcent, and who ſhall be 

heir, who not. Fide in cent, (A.—B.—C. 1, &c.) 
When he ſhall be bound to the des of his anceſtor, vide Aſſets, 
(AB.) Covenant, (C 2.)—Chanc'ry, (2 G. 1, &c.—3 P. 1, 
ke.) Pleader, (2 E. 1, &c.) 

If the perſon of the anceſtor be bound in reſpect of his land, 
which deſcends to the heir, he ſhall be charged : as, if by a ſub- 
ſidy to be aſſeſſed upon every one having 20. per annum, A. be 
charged and die; his heir ſhall pay it, tor it runs with the land, 
R. Mo. 17. 

Heir * colleFivum ; and therefore, if a condition be, 
fiat if bis heir does not pay ſuch a rent-charge, the eftate ſhall go to 
I. if the heir of the heir does not pay, the condition is broken. 
K. 20. 14 5 . 


What goods and chattels go to the heir, vide Biens, (B.) 


Vide more concerning Heir in Abatement, (F. g.)—Cpybold, 
D. 2.)—Covenant, (B. 2.)—Devi/e, N. 22.)—Dett, (G. 5. — 
Echeat, (A. 1.) — Eater, (B. 8. )—Gardian, per Totum,— Idcot, 
D. 5. - Parceners, (A. 3.) leader, (3 L. 13.) 


SSM 
Vide Diſines, (H. 13.) 
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HERALD, 
Vide Courts, (E. 3.)—MNoerroy, (A—B,) 


HEREDITAMENT, 
Vide Grant, (E. 1.) 


HERES Y. 
(4) What ſhall be. 


Dy the /. 1 El. 1. no determination, &c. for any matter af 

religion, or cauſe eccleſiaſtical, made by authority of tha 
preſent parliament, ſhall be deemed, or adjudged hereſy, ſchiſn, 
or ſchiſmatical opinion. 

And perſons, to whom the queen, her heirs, or ſucceflon, 
ſhall by letters patent, &c. give authority to correct, c. errors, 
hercſics, &c. ſhall not have authority to determine or adjudge 
any matter hereſy, but fuch as heretofore hath been adjudged 
hereſy by the authority of the canonical ſcriptures, or by the fir 
four general councils, or any of them, or by any other gener 
council wherein the ſame was declared hereſy by the expreſs and 
plain words of the canonical ſcriptures, or ſuch as {hall hereafter 
be adjudged hereſy by parliament with aſſent of the clergy in con- 
vocation. | | 

But no ſtatute determines what ſhall be Lereſy. H. P. C.;. 

The /*. 2 H. 4. 15. (which is now repealed) calls, opinions 
contrary to the catholick iaith, and determination of holy clurc, 
heretical opinions. 

The /. 31 H. 8. 14. enacts, that a maintainer of an opinian 
againſt the firſt of the ſix articles ſhall be adjudged an heretick; 
and the f. 34 H. 8. 1. if he maintain any thing againſt the in. 
ſtructions or determinations of the king made or to be made, for 
the third offence. ——But theſe are now repealed. 

By the canon law he was held an heretick, qu decet aut ſenti 
de articulis fidet ant ſacrament aliter quam ſancta eccliſſa. Link 
299. v. D:clarentur. 

Vel per queſdam, contra doctrinam ecelgſiæ licet non in articulis fl. 
Lind. 292, 3. 

Per alis, qui errat in expyſitione ſucræ ſcripture, aut conlenuut 
ſervare quod eccigſia ſtutuit. Lind. 292. 

By the divines, hereſy is nothing elſe but a doctrine repugnant 
to ſome article of the chriſtian faith, and ſuch is. plain and formal 
herely. Chillingwarth 199. 

By the common law, hereſy is, malveis & faux crime cu c 


en droit foy chriſtian, Mirr, 22, 


(B) Dow puniſhed. 
(B. 1.) Who have Conuſance of Hereſy, 


1vur galls 


archbiſhops and bithops in a general ſynod, H. P. C. 5. a, 

And therefore, the archbiſhop and his province in convocation 
may and uſe to convict for hereſy by the common law, F. N. B. 
269. D. Bro. Hereſy 1. 12 Co. 56. 

And the conviction was by the archbiſhop de cor ſenſi: & offerſu 
ar clio epiſcoporum & confrotrum Suffragantium ſuorum, necnen 
titins,cleri provincie ſug in concilia ſus provinciali congregat* Vide 
Breve de Hæret. Comb. F. N. B. 269. C. 

And therefore, the convocation has juriſdiction of hereſy, 
4 Hi. 322. ; : | 

And may iſſue a citation againſt the offender. Kei. 182. 6. 

In a cauſe of hereſy, the convocation proceeds uta legem divi- 


nam & canones ſanfte eccleſiæ. 4 Inſt. 322. 


BY the common law, a conviction for hereſy was before the (B. 2.) 


$9 the archbiſhop, as ordinary, has juriſdiction of hereſy, (8. 2.) 
$9, where, upon default or aſſent of the ordinary, the cauſe is . 
tranſmitted to the archbiſhop purſuant to the f. 23 H. 8, 9. 
1 P. G 5. 


So, by the common law, the ordinary may proceed againſt (B. 3.) 
an heretick within his dioceſe pro ſalute anime, 12 Co. 57. bu ng * 
A. P. C. 5. 

So, by the /. 2 H. 4. 15. the ordinary in his own dioccſe 
might cauſe any ſuſpected of hereſy to be arreſted and detained 
in cuſtody till he had purged himſelf or recanted; and by himſelf 
or commiſſaries might proceed judictally againſt him, and in three 
monchs after arreſt determine the ſame according to the order of 
the canon law, 

Br the /f. 2 H. 5. 7. perſons indicted for hereſy before juſtices 
of B. R. of aſſiſe, or peace, and thereon taken by cap ſhall 
be delivered to the ordinary of the place, or their commiſfaries 
by indictment in ten days after arreſt, to be by them acquitted, 
or convicted of the ſaid hereſies according to the laws of holy 
church. Provided ſuch indictment be not taken in evidence but 
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oy for information by the judges ſpiritual, and that the ordinary 9 
fall begin his proceſs in the ſame manner, as if no ſuch indictment 1 
vere. 1 

By che /,. 31 H. 8. 14. commiſſioners ſhall be awarded to the A 
bihop ot the dioceſc, his chancellor and commiſſary, Se. to 93 


wquire of the hereſy mentioned in that act. 

And by the ft. 32 H. 8. 15. ſuch commiſſions ſhall compre- 
bend archdeacons and their othcials by their names of othce and 
Gpnty, and not by their chriſtian and ſurnames. 

by the ff, 35 H. 8. 5. none ſhall be tried for hereſy, Sc. by | 
the fix articles in t. 31 H. 8. 14. but on accuſation by tlie oath [ a 
of twelve men, or indictment before commiſſioners. 

2 4 By 


r 
4 


a— we, 4 


7 
Pe 
* {x 
ky 


* — 
K 


2 


Te 
32 


* = 8 — . 
. E. == a " og 
De . 
_ 


; 2 — — * 
833 


r 
2 


g „ G e Y OTE <z- 3 9 > 
DER OBE * A 8 
* a 8 * 8 b PA. 
* P 


— — RS — 
r . E reer r 


r 


n 


1 , 7 * „ 
7777 ok: LE Rs 
aer 


S 


„ 
5 * 
rr 


— —— 


344 


(B. 4.) 
Ten; poral 


Judges 


HERESY. 
By the ft, 25 H. 8. 14. (which repeals the 9. 2 H. 4. 


perſon indicted for hereſy, or accuſed by two witneſſes, 
cited and committed by the ordinary to anſwer in ope 
&c. | 

But by the /. 1 Ed. 6. 12. the ſtatutes 2 H. 5. 3. and 31 
8. 4 are repealed by expreſs words, and by the general word 
all act of parliament concerning religion or opinions, the ſtatutes 2 1 
4. 15. and 32 H. 8. 15. are repealed alſo. So, by the expreſ 
words, the itatutes_afier mentioned; 5 R. 2. 5, 25 1.8.14, 
34 H. 8. 1. and 35 H. 8. 5. are now repealed, 12 Cu. ;- 
Vide poſt, (B. 6.) | 

By the f. 13 Car. 2. 12. (which repeals the whole Pf. 16 Cy. 
1. 11. except fo much as relates to the high commiſſion coun 
the archbiſhop, biſhop, c. may determine, exerciſe, G. ;1 
ecclchaſtical juriſdiction, and all cenſures, coercions, &c. belong. 
ing to the {me before the g. 1G Car. 1. and in all cauſes, &. 
according to the king's ecclcliaſtical laws, 

And by the ff. 2y Cor. 2. 9. (which takes away the writ 4 
heretico comburende ) nothing in that act ſhall extend to take aw; 
or abridge the juriid:tion of the proteſtant archbiſhops, biſlops 
Sc. in caſes of atheiſm, blaſphemy, hereſy, or ſchiſm, Cc. but 
that hey may procecd to puniſh the ſame according to the king's 
eccicfiattital laws, y excommunication, deprivation, degradation, 
and other cccleſiaſtical cenſures not extending to deatl., in ſuch 
ſort, and other, as they might have done bcicre the ſaid act. 


15.) 2 
may be 
n court, 


By the ff. 2 H. 5. 7. (which is now repealed) the juſtices of 
B. R. ailiſe, or of the peace might inquire of all hereſies, Es. 
and on indictment for ſuch offence might award a capias, and, 
when the party was taken, deliver him to the ordinary, Sc. 

By the /7. 31 H. 8. 14. commiſſions were to be awarded to 
Juſtices of peace, ſtewards of leets, under-ſtewards, Qc. to in- 
quire of all hereiies, felonies, c. by that act; but this allo is 
now repealed. 

By the ff. 25 H. 8. 14. ſheriffs in turns, and ſtewards in leets, 
might iaquire of heretic;.s, and the preſentment in the turn or 
leet was to be certified to the ordinary. But this act allo is row 
repeaied, 

So, by the ff. 1 Fl. 1. the queen by letters patent might au- 
thoriſe ſuch pcrſons being natural-born ſubjects as ſhe ſhould 
thias fit, c to redrols, Cc. all ſuch errors, hereſies, Cc. a 
by any ecclelialtical authority, Wc. r2izht be lawfully reformed, 

And thereupon the commilkoners had conuſance of hereſy, 


But now, by the. 16 Car. 1. 11. this clauſe of the /. 1 E. 
Oc. {hail be repealed, 


(B. 5.) Who have not Conuſance. 


But generally, hereſy could not be tried by the temporal judge, 
by ind.ctment, or otherwiſe, H. P. C. 4. 27 H. 8. 14. 6. 
For 


HERESY, 


For by the ft. circ. agatis 13 Ed. 1. court chriſtian is allowed 
conufance de bis gue ſunt mere ſpiritualia, which are, hereſy, 
ſchiſm, GO. 3 Injt, 488. | 

Yet the temporal judge may take conuſance, what offence is not 
hereſy, and ſhall adjudge thereon, whether it be hereſy or not. 


H. P. C. 4. 1 Rol. 1 10. 


80, if an indictment be found for hereſy, the judge may certify 
0 the ordinary, and the indictment ſhall be evidence againſt the 


indictee. 27 H. 8. 14. 6. 8 
(B. 6.) What Penalty ſhall be inflicted. 


By the commen law, the puniſhment of hereſy before the 
o:dinary was only by eccleſiaſtical cenſures. 12 Co. 57. 

And no forfeiture was incurred thereby; for the proſecution 
was intended only pro ſalve anime. H. P. C. 5. 

And the writ de heretice comburendo does not lie upon it; for 
the Jaw does not allow the «dc{truction of the life of a man upon a 
conviction before a ſingle judge. Semb. cont. F. N. B. 269. C. 
ace, 12 G. 57. Cert. cont. by ſome judges, but ſaid, that it was 
cherly gcc. 12 Co. 93. Bradt. lib. 3. c. 9. fo. 123, 124. 

Mirr. 22. only ſays, that an heretick is removeable from the 
community of the holy people of God; and Brit. c. 9. ſays, that 
miſcreants are burnt, but does not ſay how convicted. And the 
ric de heretico comb, ſpeaks only of an heretick convicted by the 
acabiſhop in convocation z with which Fitzb. agrees. F. N. B. 
269. C. D. 

But by the . 5 R. 2. 5. commiſſions might be directed to 
ſheriffs, Cc. to impriſon ſuch whom the ordinary ſhould certify 
to be hereticks, till they juſtified themſelves according to the laws 


of holy church. But to this ſtatute the commons never aflented. 


12G 57, 58. 

90% by the common law, a man convicted of hereſy by the 
archbi/hop in his provincial ſynod, or convocation, might be burnt 
by the writ de retico comb urendi, if he had abjured before, and 
vas then relapſed. F. N. /;. 209. B. C. D. 

90, upon the firſt con i ion, if he refuſe abjuration; other- 
vile, if he will abjure. Fu. ſays, he ought to be firſt convicted 
ac abjured. F. M B. 269. 5B. But per Bro. it is ſuſſicient, 
laat he refuſe abjuration. Iro. Her y 1. There is 2 ©, in the 
margin. ide the . 2 H. 4. 18. ©, 12 Ce. 58. 

Let Saretre ſcems to be the fir man burnt for hereſy in 
England, and the writ de beret. cen. de formed in his caſe, Fex's 
Maertzr. 502. (8th edition 67s.) F. N. B. 269. C. 

by the J. 2 H. 4. 15. the ordinary might keep a convid in any 
Of is own priſons as long as he tought fit, and might fine, Sc. 
a, i; he refuſe to abjure, or after abjuration relapſe, (m which 
(ale by the canon law lie ought to be left to the ſecuiar 1 wer,) 
te theriif, mayor, Sc. hö ſhould be preſent, if required, with 
ue ordinary, or his commiſſiary, at giviag ſentence, ſhould take 
be convict, and cauſe him to be openly burned. Jide the ff, 
Hue, Fox M. 507. (Sch. edition 682.) 
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HERESY. 


By this ſtatute, if the ſheriff was preſent, he might burn hin 
without the writ de heretico comb. do R. Bro. Hereſy 1, 12 C 
56. F. N. B. 269. D. ; 

Otherwiſe if the ſheriff, c. was abſent at the ſentence, B, 
Hereſy 1. 12 G. 56. 8 

And by the ft. 25 H. 8. 14. (which repeals the fg. 2 H. g. TH 
upon a conviction before the ordinary, there muſt be the writ 6 
heretico comb. do FH. N. B. 269. D. 12 G. 57. 

By the /. 2 H. 5. 7. a convict of hereſy was to forfeit lig 
lands in fee, and all his goods and chattels. Vide Fx 11. $49 
(8th edition 742.) | 

By the /. 34 H. 8. 1. he was to forfeit his goods and chaye!; 
for hereſy by that act. a 

By the /. 25 H. 8. 14. a convict, if he refuſe to abjure, or 
after relapſe, was to be burnt: and this ftnute repeals the 
2 H. 4. 15. 

Then, by the expreſs words of the V. x Ed. 5. 12. the ſtatutes 
5 R. 2. 5. 2 H. 5. 7. 25 HH. 8. 14. 31 H. 8. 14. 34H. 8.1, 
and 35 H. 8. 5. are repealed; and by the genen words, all Hane 
concerning religion or opinions, the ft, 2 H. 4. (which was re. 
vived by the repeal of the ,. 25 E. 8. 14.) ani! the /?, 32 H.8, 
10, 15. are alſo repealed. But by the f. 180 2 Ph. & M6, 
the ſtatutes 5 R. 2.5. 2 H. 4.15. and 2 H. 5. 7. were revived; 
and afterwards repealed by the ff. 1 El. 1. 12 C. 57. 

And ſo the writ de hertico comburendo did not lie upon : 
conviction before the ordinary, but only upon a convidtion 
before the archbiſhop in his provincial ſynod, or convocation, 
12 G. 57. 

Or, upon a conviction before high commiſſioners. 12 Cs, 5, 

But now, by the /f. 29 Car. 2. g. the writ de heretico comburent 
with all proceſs thereon in order to execute ſuch writ, and al 
puniſhment by death in purſuance of any eccleſiaſtical cenſure, 
{hall be utterly aboliſhed, 

And before the /. 2 H. 4. 15. if an heretick condemned wa 
left to the ſecular power, the king might pardon him if he pleate!, 
F. N. B. 209. B. 


ir. 
Vide Copybold, (K. 18, &c.) 


HIGH CHAMBERLAIN. 
Vide Officer, (E. 7.) 


HIGH CHANCELLOR. 
Vide Chancery, (B. 1.) — Fuftices, (K. 8.) 


HIGH CONSTABLE. 
Vide Oper, (E. 2.) 


HIGH STEWARD. 
. Vide Officer, (E. 4, &c.) 


HIGH TREASURER, 
Vide Officer, (E. 1.)—Jaftices, (K. 8.) 


HIGH TREASON. 
Forfeiture, (B. I, 2.)— Fuftices, (K. 1, &c.—X. 1.—- I. 3. 
n ( 23 (D. 1.) 3) 


H I G H 3 W A 8 
Vide Chiman, (A. is &c.— 3. I, &c. C. I, &c.) 


HOLY ORDERS 
Vide Parſon, (B. 1.) 


HO M A G E. 
(A) By what Tenures Land is holden. 


LL lands in England are holden mediately or immediately 
of the king by ſome tenure, or ſervice. Co. L. 1. 2 Inf. 
gol. Vide Tenure, A.) | ; 
Lrery tenure is ſpiritual ; as, by franktalmoigne. 
Or temporal: as, homage, iealty, efcuage, grand or petit ſer- 
jeanty, knight's ſervice, ana ſocag'. Co. .. 64. 
To which may be added, tenures in burgage, and villenage, 


Cr, fo 64, 


(B) Mhat are taken away. + 


BUT by the /. 12 Car. 2. 24. all tznures by homage, eſcuage, 
voyages royal, and charges incident to the fame, by knight's 
ſervice of the king or a common perſon, by knight's ſ-rvice or ſo- 
age in copite, and all wardilips, liveries, primer ff, auer lo- 
mans, values and forfeitures of marriage, mean rates, fines for 
aenation, pardons and ſeizures for alienations, aide pin faire fits: 
<rooler, & file marier, and all charges incident to or ariſing from 
any of them be taken away: and all tenures turned into free and 
comon ſocage. 
And all tenures created by the king for the future ſhall be com- 
nen ſocage, notwithſtanding any reſervation, Cc. 
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HOMAGE, 


(C) Homage, That. 


HH OMAGE is the moſt honourable and humble ſeryice g,, 
a freeholder can do to his lord. Lit. ſ. 85. 

If a layman does homage, he being ungirt and uncovered fal 
kneel before his lord, when fitting, and ſhall hold his hands h. 
tween the hands of the lord, and ſhall fay, I become your man 
life and limb, and will be faithful and loyal to you or the tenemn 
«ohich I claim to hold of you, ſaving the faith which I cube 0 ,1 
lord the king; and then the lord ſo fitting ſhall kiſs him, 
Lit. f. 85. 

I bot or other man of religion, or a feme ſole, does ho. 
mage, they do not ſay, I become your man or woman, &c. but 16 
homage to yoc:, and will be faithful, &c. Lit. ſ. 86, 87. 

Tf a woman who holds by homage, takes huſband, before iſe 
the nuſband and wife ſhall do homage, and the huſband ſha 
ſay, wwe do homage ta you, and will be faithful, Sc. Lit, J. 88, 
Co. L. 66. a. 

After iſſue, the huſuand alone in the life of his wiſe ſhall d 
homage. Lit. ſ. go. 

If there are co-heirs, who hold of the king and are of ful! ag, 
each of them ſhall do homage. C. L. 67. a. 

If they are within age, or hold of a common perſon, the elde 
ſhall do homage for herſelf and her filters. 16d, 


(C. 2.) Homage Anceſtrel. 


Tf a tenant and his anceſtors time out of mind, Cc. have hell 
their tenements by homage of the lord and his anceſtors, and hate 
done homage, it thall be called, homage ancefirel. Lit. . 143, 


(D) Fealty. 


EALTY is a ſervice, which every tenant ought to pay to 
his lord, except tenant in frankal/moigne, Co. L. 67. . 
95. 5. : 
Tho? he be only tenant for life, or years. Lit. ſ. 93. Gb 
67. be 
Tho' he be tenant in frank-marriage. Lit. ſ. 138. 
So, if tenant in frantalmoigne alien to a ſecular man, he ſhall 
do fealty. Lit. /. 139. 
A frecholder, when he does fealty, ſwears to be faithful and [al 
70 his lord for the tenements which he claims to hold of him, and ts d 
the cuſtoms and ſervices which he ought to do at the terms Ali. 
Lit. .. 91, | 
A villein ſwears, that he will be faithful and loyal, Ec. and wit 
be juſtified by him in body and gods. C. L. 68. a. 
And fealty may be done to the ſteward or bailiff, as well 35 i0 
the lord himſelf, Lit. ſ. ga. Z 
ut 


HOMAGT. 


But fealty muſt be done in perſon, and not by attorney. 
(o. 1. 68. 


(E) Eſcuage. 


y E that holds his land by Eſcuage, holds by knight's ſervice. 
Lit. f 95. 


(F) Gzand Serjeanty. 


RAND Serjeanty is, when a man holds lands to do a ſpecial 
Cee in his perſon to the king; as, to carry the king's 
banner, lance, &c. Lit. J. 153. 7 
Or, to be his marſhal, or conductor of his army. Lit. .. 153. 
To be ſewer, carver, butler, &c. to the king at his coronation, 
Lt. 183. 
of _ his ſword before him at his coronation. Eid. 

To be chamberlain of the receipt of the King's excheguer, 
Id, 

Or to be chamberlain, ſteward, conſtable, Sc. of England. 
0. L. 106» Dy. 285. 6. 


(G. 1.) Knight's Service. 


TK ſervice of chivalry is, when land is given to another 
tenendum per ſervitium unius militis, or without rendring other 
ſervice z for then the tenure ſhall be of the king by knight's ſervice 
i capite, Wri. Int. 140. 

And if the tenure be by homage, fealty, and eſcuage, that is a 
tenure by knight's ſervice, Lit. /. log. 


(G. 2.) What Incidents belong to it. 


* in chivalry draws to it ward, marriage, and relief, 

it, . 103. 

7 homage, fealty, and eſcuage are incident to ſuch a tenure. 

„ L. 76. a. | 

do aid to the king pur faire flz%chivaler, or file marrier, 

For if tenant by chivalry dies, his heir male within age, his 

uud ſhall have the ward of the heir till his age of 21 years: and 

{the heir be female he ſhall have the ward of her till her age of 

14, And by the . V. 1. 22. till her age of 16 years; and if 

Iuch heir be not married, the lord ſhall have the marriage alſo of 

ch heir male or female. Lit. f 103. 

lf the heir male be of full age, or the female of the age of 14, 

the death of the anceſtor, they ſhall not be in ward, but ſhall 

F relizt to the lord. id. 

by the . 32 H. 8. 1. and 34 H. 8. $. he which holdeth 

bnd, by knight's ſervice may, by act executed in his life-time, 

Ty his lalt will in writing diſpoſe of two parts thereof. But 
the 


<< 
— 


349 


8 3 r * 2 
ß. — 


— 


o * T2 3 
= — FR - 


HOMAGE: 


4 2 — — 
F 
— * 4 RET ow * 


359 
5 the lord's wardſhip of the third part is ſaved. (Vide G [, 
3 76. a. 
5 By the „f. of Marlb. 6. if a father enfeoff his ſon, the lord hat 
„ not loſe his wardſhip. 2 Ii. 109. 
* So, if the graudfather, after the death of the father, enfcoff 
| [ his ſon, or any deſcendant in a right line. 2 C. 157, 
. i Or, if he father was alive, but dies in the life of the grand, 
7 ather. Bid. ? 
3 So, if there be a term for years to pay the debts of the father 
iP and he grants the reverſion to a ſtranger. R. 2 C. 157, 
3 Otherwiſe, if the father ſurvive the grandfather, for then ts 
| 1 was not heir. 2 Co. 157. 
1 (G. z. After the death of the king's tenant, who holds in capite by 


Remedy for Knight's ſervice or ſocage, or who holds of a biſhop by knight; 
3 ſervice, when the temporalties are in the king's hands, (7, the 
Vide eſcheator ex cio, or upon a writ of diem clauſit extremum within 
Gardian, the year, or upon a writ of mandamus afterwards, may inquire 
(i. 1, Ee.) hat lands the tenant had at his death, and of what value, why 
was his heir, and of what age. F. N. B. 252, 253. Ly, 
Livery 20. | 
An inquiſition ex efico, if it be uncertain, ſhall be void; if 
taken upon the writ of diem clanſit extremum, and it is deſeQire, 
there {hall be a melinus inquirendum. F. N B. 255. 
If any lands are omitted, there ſhall be a writ of gue H. 
F. N. B. 255. Ley, Livery 20. 
So the heir upon the death of his anceſtor may ſue a ſpecial 
commiſſion to inquire ut ſupra, which ſhall be of the ſame ce 
as an inquiſition upon a writ of diem clarfit extrem. F. N. I. 
253. D. 
If the eſcheator die, or be removed after the writ of diem cla! 
extremum before inquiſition taken, there ſhall be another writ of 
the ſame nature called, datum eft nobis intelligi. V. N. B. 253. 
If after inquiſition and before return, it ſhall be tranſmitted by 
certiorari. F. N. B. 253. 
If the heir be found by the office, within age, he ought to hare 
an etate probandg, before livery. Ley, Livery 21. F. N. I. 
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; it * of full age, and ſo found, he may ſue livery without 
+4 the writ of ætate probanda, Ley, Livery 20 
Otherwiſe, if found within age, tho' in truth he was of ful 
age. Ley, Wards and Liveries 27. 


(G. 4.) Who is compellable to be a Knight. 


The king could compel a man that had an inheritance of 4% 
per annum to be a knight, or that he ſhould be fined. 2 KI. 197+ 
J. 20, 45+ | 

So every one who had 20 J. per annum, or integrum focus 
militis valens 20 J. per annum. 2 Rol. 167. I. 50. 168. J. 7+ 

Tho' it was land of ſocage-tenure, 2 Kol. 168. J. 35+ a 


Ho MA x. ao 


And if he would not be a knight, the king could command the 
periff to diſtrain for the fine. 2 Rel. 167. J. 41, 46. 

But by the /. 1 Ed. 2. 1. a man, who had 20 J. per annum 
in antient demgſas as ſokeman, was not diſtrainable to be a knight, 
2 Kl. 168. J. 27. : 8 

And now, by the . 16 Car. 1. 20. no perſon ſhall be diſtrain- 
d. or compelled, &c. to take on him the order of knighthood, 
or ſuffer any fine, trouble, c. And all proceſs, c. for that 
intent ſhall be void. 


(H) Socage. 
rern by ſccage is, where a man holds lands by fealty 


and rent, or any other ſervice, not being knight's ſervice, for 
all manner of ſervices. Lit. ſ. 117. 
Or, by homage, fealty and rent: for homage by itſelf does not 
ake knight's ſervice. Lit. J. 117. 
HOMICIDE, 
Vie Appeal, (A. 1.) — Juſtices, (NM. T, &c, I4, 18, &c. 20.) 


HOMINE REPLEGIANDO. 
Vide Impriſe:ment, (L. 4.) 


HONOUR, 
(A) Honour, What ſhall be. 


N honour ought to conſiſt of lands, liberties and franchiſes, 
1 Bul. 197. 2 Rol. 72. J. 48. 
And it is the moſt noble ſeigniory. G. L. 108. a. 
So one or more manors may be parcel of an honour. 2 Kal. 
12 . 45. Vide Grant, (E. 4.) 
90 a foreſt may be appendant to it. 2 Rvl. 73. J. 3. 
An honour originally ſhall be created by the king. Co. I. 
Ich, a. 
Every honour muſt be holden of the king. R. 1 Bul. 195. 
And if it be aſſigned, or granted over to another, it ſhall not 
be holden of a ſubjet. R. 1 Bul. 195. 
* it may be granted by the king to a ſubject. Co. L. 
lob. o. 
A man may claim an honour by grant, or by preſcription. 
R 1 Bul, 195. 
hut the king at this day cannot make an honour by grant, with- 
Out an act of parliament. R. 1 Bul. 196. Co. L. 108. a. 
There are within the realm 80 honours, viz. the honour of 
Aula, Arundel Abergavenny, Boloine, Berkhamſted, Beaulieu, 
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IIBy the . Tutbury,F Woodſtock, 


'valuc of 2001. and all manors, granges, meaſes, &c. belong 


HONOUR 


Barnerd's Caſtle, Bullingbroke, Barſflable, Bononia, Bret 
Brember, Bedford, Clare, Crovecure, Clun, Chrifchurch, Cote 
mouth, Cormayls, Candicut, Cariſbrok, Clifford- Caſtle, 65 5 
Carmarthen, and Cardigan, Dudley, and Dover-Caſtle, 3 
Egremond. Fug 
The honour of Eaſt and Weſt Greenwich, Glouceſter, Grentmeſui 
Gower, Haganet, Huntingdon, Heveningham, Harwenden-Cofl 
Hertford, and Halton, Lancaſter, Lincoln, Leiceſter, Lows. 
Hinckley, and Kington, and Folkingham, 3 
The honour of Montgomery, Mowbray, Middleham, and Maga, 
Nottingham, Newelhn, Oakhampton, and Oxford. i 
The honour of Plimpton, Peverel, Pickering, Raleigh, Ni gang, 
Caſtle, Skipton, Stafford, Strigal, Tickhil, Tremanton, Tatneſ;, They 
Tamworth, N 
The honour of Wigmore, Wallingford, Winder, Minn, 
W hirwelton, Werk, Whitchurch, and Warwick, V. ebley, aud 


So, by the ff. 33 H. 8. 37, 38. Ampthill, and Grafton, 
By the /. 37 H. 8. 18. Weſtminſter, Kingſton on Hull, Si. Hf, 
and Donningten Caſtle. 


Vide Dignity, —Preregative, (D. 31.) 


rA. 


(A) Doſpitals. 
OSPITALS are aggregate, in which the maſter, er 


warden and his brethren have the eſtate of inheritance; or 
ſole, in which the maſter, &c. only has the eſtate in him, an! 
the brethren, or ſiſters, having college, and common ſeal in them, 
mult conſent, or the maſter alone has the eſtate not having college, 
or common ſeal. C. L. 342. a. 
So hoſpitals are eligible, donative, or preſentative. G. I. 
42. a. | | 
, The maſter of an hoſpital, who has college, and common ſeal 
may have a writ of right; for the right, and inheritance is in him. 
Co. L. 341. 6. 
If he has no college, or common ſcal, he may have a uri uirut 
CG. L. 342. a. 


(B) What are diſſolved and given to the King: 
R Y the /. 27 H. 8. 28. the king ſhall have and enjoy to him 


and his heirs for ever all monaſteries, priories, and other r 
ligious houſes, not having in lands, Ec. above the clear yearlf 


{9 


* 


HOSPITAL 


u them; and alſo all monaſteries, abbeys, and priories, which 
within one year before were granted to him, or otherwiſe ſuppreſi- 
ed and diſſolved, and all manors, Cc. belonging to them. 

By the . 31 H. 8. 13. the king ſhall have and enjoy, to him, 
his heirs a d ſucceſſors, all monaſteries, Sc. hoſpitals, Cc. and 
ather religious and eceleſiaſtical houſes before dillolved, or given 
up, or thereafter to be diſſolved, or given up. 


(C) What not. 


UT no lay hoſpital was given to the king by theſe ſtatutes, 
B but religious and eccleſiaſtical hoſpitals only. Co. L. 342. as 

Tho? after foundation, or when founded, it was ordained that 
a prieſt ſhould be maintained to celebrate divine ſervice, or to pray 
for the ſoul of the founder or others, and the poor of the hoſpital 
to join with him. Co. L. 342. a. 

do, by the ft. 37 H. 8. 4. no hoſpital was given to the king, 
except where the donor, Wc, had expelled the prieſts, wardens, &c. 
between 4 Feb. 27 H. 8. and 25 Dec. 37 H. 8. or where king 
H. 8. by commiſhon, Cc. had ſeized it. Co. 342. a. 

80, by the /. 1 Ed. 6. 14. no hoſpital was given to the king, 
lay, or religious. Co. L. 342. 


HOST LER, or INN- KEEP ER. 
Vide Action upon the Caſe for Mgligence, (B. 1, Kc.) - Pleader, 
(2Q) 


HOTCH-POT. 
Vide Guardian, (G. 2.)—Parceners, (C. 4.) 


HOUSE OF CORRECTION, 
Vide Fuftices of Peace, (Z. 82, 83.)—Uſcs, (N. 6.) 


HOUSEHOLD OFFICERS. 
Vide Officer, (F.) 


HUE AND en 
Vide Hundred, (C. I, &c,)—Pleader, (2 8. I, &c.) 


n 


HUND RE D. 
(A) Hundred, to whom it belongs. 


ING Alfred divided his realm into counties or ſhires, and 
the county into hundreds. Ray. 363. 
Erery hundred originally was parcel of the poſſeſſions of the 
1 and belonged to the king. 1 Vent. 403. 2 Rel. 73. B. 
0 4. 89. 5. 
Vox. IV. Aa And 
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HUND RE D. 


And the king had granted it to others in fee, for life, or 11 
ferm. Per Hale, 1 Vent. 404. 2 Rol. 73. I. 32. 

And when granted to a ſubject, it is a franchiſe, or libers; 
4 Mcd. 343. 1 Vent. 405. þ 

So a ſubject may have it by grant, or preſcription, 2 Ry, 7} 
J. 35. 11 H. 4.89.6. * 

Or, by d in. 2 Rol. 73. I. 40. 

Or, as appurtenant to his manor. 2 N. 73. I. gc, 

But by the . 2 Ed. 3. 12. hundreds and wapentakes let 90 
ferm by K. Ed. 3. for term of life or otherwiſe, which we: 
ſometimes annexed to the ferms of the counties, ſhall be 14. 
joined again to the counties, and from henceforth ſhall not be h 
vered from them. a 

And by the ff. 14 Ed. 3. 9. all wapentakes and hundred 
which be ſevered from the counties, ſhall be rejoined to them, 2 
before this time hath. been eſtabliſhed by another ſtatute; and 
that the ſheriffs hold the ſame in their own hands, Os. 

And therefore, ſince theſe ſtatutes, the bailiwick of the hun. 
dred belongs to the ſheriff. R. Ray. 354, 5. 

And it cannot be ſevered from the county by a grant of the 
king. 1 Vent. 411. R. Shin, 41. 2 Jen. 194. 

Vide Fuſlices of Peace, (B. 67.) | 


(B) Dundred Court. 


H E hundred court was derived out of the county court, and 
is of the ſame nature with the county court, or court baron, 
2 Inſt. 71. 4 Inft. 267. 

By the king's grant 18 H. 3. where it was held from fortnight 
to fortnight, it ſhall be now held from 3 weeks to 3 weeks, 
Brady's Appendix 1 Hifi. of England Ne. 234. 

Vide Gaunty, (C. 1, &c.) - Diſines, (M. 5.) 


(C) Due and Cry. 
(C. 1.) How made. 


B* the /. Nint. 13 Ed. 1. 1. 2. crie ſerra fait en county, hi 
dred, Sc, et cheſcuu fais ferra iflint garde, que maintamant 
apres rebbery ou felony fait, freſh ſuit ſerru de vill en vill, àᷓ de pat 
en huis, &c. 
Et pais u avera, plus long temps que 40 jours, deiſnoue face gr 
de la robbery, ou del misfait, ou reſpondra corps, des mirfaſers. 
By the ft. 8 G. 2. 16. every conitable, to whom notice is g 
or left at his houſe of 2 robbery, &c. and every conſlabie ot tie 
hundred, or conſtable, Sc. in any town, pariſh, &c, within the 
hundred, on notice from the party robbed or otherwiſc, ful 
with all expedition make hue and cry after the felon, Cn. on pan 
of 51. for neglect, a moiety to the king, a moiety to him di 
ſues in fix months, to be recovered with full colts. 


HUNDRED. 


(C, 2.) Action againſt the Hundred upon the /. of Wint. 
tr 13 £d. 1. 


7 By conſtruction upon the /. Wint. 13 Ed. 1. if the country 
does not apprehend the felons within 40 days, an action lies 
[aint the inhabitants of the hundred where the robbery was 
committed, for the money or goods whereof the party was robbed. 

IF the robbery was in the diviſion of ſeveral hundreds, the 
adio ſhall be againſt the inhabitants of both hundreds. Vide 
f. Nint. 2. 

So, if the robbery was in the half hundred of 77, it may 
be againſt the inhabitants in hundreds weats, the helf hundred of 
V. for that is an hundred of itſelf. 1 Brownl. 156, 
23s Or, if it be againſt the inhabitants in dimid' hundred* de . it 
and vill be well. K. 1 Broawnl. 156. 

t a man be aſſaulted in the hundred of A. and flies into the 
un- hundred of B. and there is robbed, the action ſhall be againit the 
hundred of B. alone. R. Hut. 125. 

But if he be ſeized by a robber in the hundred of A. and car- 
ned to the hundred of B. and there robbed, it ſhall be againſt the 
hundred of 4. D:#. 1 Sid. 367. & cont. for it ſhall be ngainſt 
the hundred where he was robbed, Sal. 614. 

An action lies againſt the hundred, tho' no hne and cry was 
eried; for that is the part of the hundred. Adu. cant. Bend, 
a. 157. Seb. acr. 2 Les. 82, 174. 7 C. 6. n. 1 And. 189. 

$o, it lies, if a waggon be driven out of the highway by day, 
tho! it be not robbed till night. 1 Sd. 263. 

So, if a robbery be after ſan-ſet, it the robber can be known 
nd diftinguithed, 7 Co. 6. a. 1 And. 159. St, 233. 

And it is not a cauſe for a new trial, that the verdict was for 
the plaintit'y when it is dubious, whetuer it was day or night. 
I vids 20J, 

go it lies, if the robbery be upon the dawning of the day, 
when it is convenient for travelling. . Cre. Bl, 270. K. 
2 Croc 106. 

It notice of the robbery was given in another hundred adjoin- 
ng; for he being a ſtranger does not know the limits of the hun- 
ed, R. Ny. 155, K. 1 And. 159, 

lt he ſays, that he was robbed, to one who inquires, what is the 
matter, it is ſuſſicient notice. R. Ney. 155. 

To he refuſes his horſe for purſuit of the robbers. R. Nyy. 


ore 

& Ii5. Mar. pl. 28. 

E Tho the notice was five miles from the place of the robbery. 
7 R, Mar. pl. 28. 

l 9 an action lies againſt the hundred, tho? the felony be not 


cunmitted in the highway, R. 1 Ad. 221. Per cur. cent. 

W, 60. 

ſ 2 . . 

it ies, though plaintiff, after the robbery, paſſes by a place 

Tifre there are two conſtables, without giving notice, 1f he did 

Nt E. iy» 4 \ : — 7 . af Bo 

a o of the, though he did not inguires Semb, TI F:t- 
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worth v. Hundred of Grimbee, T. 32 & 33 C. 2. H. 33 C. 
Wil. 105, 109.9] Fe | | 


The action regularly ſhall be by the owner of the goods. 

If a ſervant be robbed, the maſter may maintain the action 
R. Cro. Car. 38. Adm. 3 Mod. 287. D. Lat. 127. Si. 156, 
4 Mod. 305, ; 

Or the fervant may maintain the action, tho* robbed of che 
money of another. Adm. 2 Leo. 82. R. 1 Brownl, 155. J. 
4 Mad. 305. Sal. 613, 614. 

So, if the ſervant deliver money of his maſter to A, and ths 
ſervant and A. are both robbed together; the ſervant may main. 
tain the action for the whole. 3 Mod. 288, 289. 

By the ff. 8 Geo. 2. 16. proceſs againſt the hundred ſhall he 
ſerved only on the high conſtable of the hundred, who ſhall give 
publick notice of it in ſome market town of the hundred the next 
market day, or if no market in the hundred, in ſome pariſh church 
after divine ſervice, and enter an appearance, and defend the {uit 
for the hundred. 


But an action does not lie againſt the hundred for a robbery 
within an houſe; for every one ought to defend his houſe at li; 
peril. R. 7 Co. 6. a. R. Cro. El. 753. R. Mo. 620. B. 
3 Leo. 262. 

Tho' taken in the highway, and afterwards carried into an 
houſe, and there robbed. Semb. Sal. 615. 

Nor, for a robbery in the night ; for that is not convenient for 
trav-lling. R. 7 C. 6. a. A. 620. I Leo. 57. 1 Ard, 159, 

Nor, in the morning ante lucem. R. 7 Co. 6. ö. Sar. 8. 


Sti. 233. : 
Tho” taken in the day, and afterwards robbed in the nig. 
Somb, Sal. 615. - 


So, tho? it lies, without notice of the robbery by the party u 
the hundred ſince the ,. of Winton 75 G. 6. 2 Leo. 174. 

Yet, by the /?. 27 El. 13. the action does not lie, unleſs the 
party, with as much convenient ſpeed as may be, make know! 
the robbery to ſome near town, village, or hamlet, 

And he ought to give notice as ſoon as he can. R. N. 1;;, 

Nor, by the /. 8 Geo. 2. 16. unleſs, with as much convent 
ſpeed as may be, he give notice to the conſtable of the hundred 
or ſome conſtable of pariſh, &c. near the place of robbery, 
feave notice at his dwelling-houſe in writing, deſcribing the flo 
time, and place of the robbery, and in twenty days after the rob» 
bery give notice in the Londen Gazette, deſcribing the felon, um 
and place of robbery, goods and effects of which he was robbel. 

{if bank-notes are not well deſcribed (by dates, numbers, & 
he remembring them, Q. if he does not) plaintiff ſhall recore? 
neither for them, nor any other thing, tho' well detcribed, ſen, 


pon 


Bad.] 5 


HUNDRED. 


if the whole ſum of which the plaintiff is robbed is not men- 
goned in the gazette, femb. Whitworth v. Hundred of Grimſhze, T. 
12 & 33 C. 2. H. 33 C. 2. 2 Will, 105, 109. ; 
: But it is ſufficient to give notice to the next town in the high 
02d, tho' a town on the ſide be nearer. Noy. 52. 1 And. 158. 


I Leo. 7 7. . . * . .* , 
Tho! the town to which notice is given is out of the hundred, 


the Nay. 52. 1 And. 159. 1 Leo. 57. 


A. (If a man is robbed ſoon after fix, rides through a village with- 
out giving notice, tells men on the road, at ſeven gives notice to 

the in innkeener at a town two miles and an half off, and then gives 

f an innkeep zen g 

u. notice to the high conſtable three miles off, between eight and 


nine o'clock 3 it is good notice, within 8 G. 2. c. 16. Ball v. 
be Hundred of Weymerſley, M. 16 G. 2. Str. 1170. ] 


ne 80, by the /f. of Wint. the country has forty days to anſwer 
er &r the bodies of the malefactors; and therefore it is bad, if the 
reh original be teſte'd within forty days after the robbery committed. 
it So, by the . 27 El. 13. the action does not lie againſt the 


hundred, if it be not proſecuted within a year after the robbery 
committed. 

And the year ſhall be taken, incluſive of the day of the rob- 
bery. R. fer 2 J. arb. cont. Hab. 139. 2 Rot. 5 20. J. 47. 
R. 1 Bræcunl. 156. Vide Temps, (A.) 

$9 it does not lie, if the robbery be not in the highway. X. 
a. 60. R. cant. 1 Mad. 221. Vide ante, (C. 2.) 

So, tho' upon the /f. of Wint. the action lay, if all the robhers 
were not taken. D. 7 Co. 7. a. R. 1 Sid. 11. Per 2 J. Dy. 
370. 4. in margin. 

Yet, by the /. 27 El. 13. no hundred ſhall be chargeable, if 
any of the robbers be taken, 

{f any be taken before the action comraenced, tho? he be taken 
after the forty days after the robbery. C. Ent. 348, 349. The 
pleading is hucuſque non ceperunt. Semb, 1 Sid. 11. 

So, if any be» taken, though he be not taken upon the hue 
and cry, but in any other part of the county, Per Hale, 
Vent. 119. 

If the robber be charged with the robbery in the preſence of a 
juſtice of peace, it ſhall be a taking, altho* no one lays his hand 
upon him. R. 1 Vent. 118, 235. 2 Keb. 760. 2 Lev. 4. 

50, if he be found in gaol for another offence, and is invited 
for that robbery. 

But a taking upon ſuſpicion, if he be acquitted, is not ſuffi- 
cent, Per Periam, Dy. 370. a. in marg. 

So, by the ff. 27 El. 13. no hundred ſhall be charged, unleſs 
the party make oath within twenty days before the action brought, 
tht he knows not the robbers, or any of them, before tume 
juſtice of peace or the hundred, or near it. 

If the action be diſcontinued, and a new one commenced, 
there ought to be ſuch oath within twenty days beſore the new 
ation. N. 1 Sid. 139. 1 Keb. 405. 

And an oath, that he dier not knozv the robbers, is not ſuilicient, 
vitiout ſaying © or any of them.” Semb. Ney. 21 
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HUND RE D. 


The party robbed muſt make the oath, 

If the action be by the maſter, where his ſervant was robbe 
the ſervant muſt ſwear, and not the maſter. &. Cr, E. ws. 
1 Leo, 323. K. Cre. Car. 38, 336. Adm. 3 Mi, oh 
Sal. 613. 

If the maſter brings the action upon a robbery of two ſerv; 
both muſt make oath. 3 Md. 288. R. inter Aſocomb ond Ha. 
dred of Eltham B. R. 2 . & AM. Sho. 94, 241. | 

If the ſervant delivers part of the money to another who travel 
with him, and they are both robbed together, both mult wi 
oath, N. inter Aſlcomb and Hundred of Eltham, 3 INIad. 288. 

ITho' one be a quaker, and reſuſe the oath. 3 Mid. 28k. 
Sal. 613. 

Bat if the maſter brings an action upon the robbery of two ſ 
vants, and one only ſwears, he ſhall recover for ſo much as wx 
in his poſſelhon. 3 Md. 289. Sal. 613. Carth, 146, 

If the matter delivers part of his money to his ſervant, ar 
they are robbed together, and the maſter brings the action, it i; 
ſufficient if the maſter alone ſwears; for the money delivered 1 
the ſervant remains in the poſſeſſion of the maſter, if he be 
robbed in the preſence of the maſter, R. inter Jones and Hin 
dred of Rumiey 1658. 3 Med. 288, Sal. 613. Carth. 146, 

So, if the ſervant delivers part of the money to A. and ther 
are robbed together, and afterwards the ſervant brings an ache 
for the whole; it is ſuilictent 1: the ſervant alone makes oth; 
for the whole was in his poſſeſſion. Carth. 145, 

And if che feryant be robbed of money in the preſence of the 
maſter, and the maſter alone ſwears, and brings an action, it i 
ſulfcicnt, tho? the ſervant knows ſome of the robbers, and 1. 
ſorms his maſter of it. R. 3 Mad. 288. Carth. 146 

So an action lies, tho' the party after the oath detect the ro 
bers. R. Mar. pl. 28. | 

So, it the oath be taken by a juſtice of peace cut of the county 
it is ſulücient; for it is a miniſterial at, R. Jr. 239. CG 
Car. 211. 

Ia jultice cf peace refuſes an examination, an action upon 
the cafe lies agaiuit him; for he is only miniſtcrial. Su, 
1 Leo. 323. 

If the oath be taken by a juſtice of peace within the chf 
altho' it be not within the hundred, it is ſumcient. R. Sal. 614, 

So, by the /. 8 Geo. 2. 16. no action ſhall be brought, uni 
before commencement the party before the chief clerk, or {is 
condary, or ſihzer of the county, or clerk of the pleas of de 
court where the action is brought, or ſheriif of the county, gie 
bond of 100 J. penalty with two {urctics to the high conſtabie d 
the hundred, with condition to pay coils if the plaintiff be net 
fit, diſcontinue, have a verdict, or judgment on demurrer againt 


Which bond ſhall be certified by ſuch chief clerk, Ec. to Ut 
chicf clerk or ſecondary in B. &. or filazer of the county iu C. 
or to the clerk of the pleas or his deputy in the exchegrer, beton 


proceſs thall iũue in ſuch ſuit. 1 
None 
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None ſhall take for ſuch bond more than 5 f. beſides ſtamp. 


nor more than 25. 6 d. for making ſuch certificate, and 


Cuties 8 zr | 
oben 2F 64 for filing it; and the chief clerk, Sc. upon requeſt ſhall 
142, er it oyer to the high conſtable gratis. 
205 deliver ! OF . m . , 1 
28, 80, tho it lies ſince the V. of Winton, tho? the robbery was on 


. a; 1 1 a „ AF >; gn = 
1 Sundays R. 1 Brown, ic5. Per 3 J. Mont. cont. 2 Rol. 59. 


Cr2. 469. . 
Lars , Yet, by the /. 29 Car. 2. 7. if any, who ſha! travel on the 


Lord's day, {hall be then robbed, no hundred ſhall be anſwerable 


_ for it, but thi perſon thall be barred from bringing any action ſor 
the ſaid robber y. : _—_ 
Put if a man be robbed in going in his coach to church he 
28, ſhall have an action againſt the hundred; for that Is not travel- 
* ling within the intent of the Jt. 29 Car. 2. F. in C. B. (7 . 
2 inter Taſhmaker and Hundred of Eo monton. Comyn s Rep. 345.) 
: By at. 22 G. 2. c. 24. none {hail r2cover abore 200 f. unleſs 
there were two perions together at the robbery, to atteſt the truth 


cb it.) ; : 
As to the proceeding, declaration, plea, &-. in an action upon 


the ft. of linea, vide in Pleadery, (2 8. 1. &c.) 


If there be judgment againſt the hundred, it may be levied Ft 
anzinſt tie inhabitants of the lame hundred by Heri ſucias. charg- upon 
4 the bundred 


90 it may be levied upon any one, who has lands in his poſ- 5 

. "EW. : 1 4 1 , 2 le- 
phon within the hundred, tio? he has no houſe, nor lodging „ied. 
there; for he is an inhabitant, R. 2 Sawnd, 423. 

Upon a leflce, or purchaſer after tne robbery committed. X. 
N:y, 155» * Lf * . 

$9 it may be levied upon one or two of the inhabitants, 

But if a man come to inhabit in an hundred aſter a robbery * 
de nos be chen N. CES Dont 
done, he ſhall not be charged. Za. 125. Cont. per Barley, 


r — . — 


ar. pl. 28. 

So, il the whole debt be levied upon one or two of the hun- 
gred, by the ,. 27 El. 13. on complaint to two juſtices of peace 
of the county (quorum uns) in or ncar the hundred, they may 
alfeſs rateably all the towns, Cc. within the ſame lundred, or in 
the liberties within the ſame, for the relief of him againſt whom 
the plaintiff took execution; and the conitable of each town, &c. 
my ratcably aſſeſs the ſaid fam on every inhabitant, and, it he 
refuſe to pay, levy it by diſtreſs and fale, We. 

And by the ſame /{atute, the hundred, where default of freſh 
{uit on hue and cry was made, {hall anſwer half the damages re- 
corcred againſt the hundred in which the robbery was committed, 
to be recovered by debt, Cc. at the ſuit of the clerk of the peace. 

By the ,. 8 G. 2. 16. after judgment againit the hundred, no 
proceſs thall be ſerved on the high conitavle or any inhabitant, 
but the ſheriff on receipt of the writ of cx-cution ſhall ſhew it 
gratis to two juſtices ot the peace in or near the hundred, who 


"WOE" 


xp nor 3 r 


a 


5 


bes. 


[lull ſpecdily cauſe an aſſeſſment to be levied purſuant to the f, g 

27 El. 13, and alſo for the neceſſary exp<nces of the high conſtable : 

above the colts and damages recovered, of which no notice from ; 
92a 24 the 
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the two juſtices, he ſhall give an account and proof on oath u 
their ſatisfaQtion, having firit cauſed his attorney's bill to he tayey 

The ſheriif ſha'l pay the money levic to the parties without 
fee, and indorſe the day of receiving the writ of execution 2nd 
not to be called upon for a return till ſixty days after. ; 

And the like aſſeſſment ſhall be in caſe the plaintiff be nonſat 
diſcontinue, or have a verdict or jud ment on dcmurrer agaiaf 
him, if by inſolvency of the plaintiff or his ſureties, he cannot be 
reimburſed on the bond of 100 J. penalty; and the money levied 
ſhall be paid to the juitices for the high conſtable in ten days aj; 
it 1s levied, 

And the juſtices may limit a time not exceeding thirty days fe 
levying ſuch aſſeſſment; and the officer appointed refuſing or ne. 
glecting to levy and pay the money, &c. in ſuch time forſeis 
double the ſum. 

[By flat. 22 G. 2. c. 46. the flat. 8 G. c. 16. relating to ex. 
ecution on hue and cry, is extended to all executions again{t the 
inhabitants of a lundred,)] 

As to actions againſt the hundred to make good damages done 
by offenders in pulling down, &c. any church, Sc. Pit: f, 
1 G. 1. /. 2. c. 5./. 6,* 

*For maiming cattle, deſtroying trees, ſetting fire to any boule, 
e Vide 9 G. 1. c. 22. /. 7. & 29 G. 2. c. 36. ſ. g.“ 

For deſtroying turnpike gates, flood gates, &c. Vide 8 G. 2. 
c. 20. /. 6* 

For cutting down banks of the ſea, of a river, or hop-binds, 
Vide 10 G. 2. c. 32. fe 4. 

For deſtroying corn to hinder the exportation. Vide 11 G, 2, 
. 226 $5” 

For wounding, maiming, c. officers of the revenue, in ſcis. 
ing wool, prohibited or uncuſtomed goods. Vide 19 G. 2. 
c. 34+ /. C.“ | | 

ide the + 
Sx HUNTING. 
that no re- Vide Chaſe, (H. 1, &c.)— 7uftices, (S. 7.)—TJuftices of the Pu 


ceiver gene- 


ral of the (B. 47» 49.) 
land tax, or 


—— HUSBAND AND WIT E. 
1 Vide Baron and Feme.— Chancery, (2 M. 1, &c.) 


a robbery, 


unleſs the HUSTINGS., 


perions Cate : 
r; ing the Vide Courts, (O. 1.) 


money be 3 
in compa- 1 


ay. J 8 | 
: IDEMPTITATE NOMINIS. 
(A) When it lies. 


H E writ of zdemptitate nominis lies, when a man is taken dt 
moleſted b, proccts agaiuſt another of the fame name. J. 

N. 5. 268. = Ant 
4 


IDEMPTITATE NOMINIS. 


And it ſhall be directed to the eſcheator, or to the ſheriff, if a 
man or his goods are taken by proceſs againſt another directed to 
chem. F. N. B. 268. 5 
If he be taken by proceſs againſt an accomptant out of the ex- 
ebeguer, it ſhall be directed to the treaſurer and barons of the ex- 
cheguer. F. N. B. 268. A. : : | 

If by proceſs aſter outlawry in B. R. or C. B. it ſhall be di- 
rected to the juſtices of the ſame court. F. N. B. 268. B. 

50, it ſhall be directed to the juſtices of gaol- delivery, or of 


frer the peace, if he be moleſted by proceſs upon indictment Lefore 
them. F. N. B. 268. Go 
for $ it lies after jugment and execution ſued. R. 2 Cro. 623, 


ne. dend. cont. Hob. 3 30. . 
| This writ directed to the juſtices ſeems to be only a commiĩſſion 


to them to make inquiry of the truth, upon which they award a 

mit of inquiry to the ſheriff. F. N. B. 268. B. 

the And thereupon, the attorney general may plead, qr eff eadem 
ina; which ſhall be tried by a jury, and judgment according 

one to the verdict. Hob. 330. 

; But a man taken by a capias utlagatum may come into C. B. 

and pray a writ of inquiry whether he be the ſame perſon, with. 

out ſuing an idemptitate nominis. F. N. B. 268. B. 

So upon an exigent a man of the ſame name may offer himſelf 
to anſwer ; and if the plaintiff ſays, that he is not the ſame per- 
fon, he ſhall put the difference of the names, and according to 
ſuch difference, the exigent ſhall be awarded. F. NM. B. 268. B. 

But where a man appears by /uper/edeas upon an exigent re- 
turned outlawed, the plaintiff cannot ſay, that he is not the ſame 
perſon, and ſo defeat the outlawry; without a writ of idemptitate 
nminiss F. N. B. 268. B. 

$0 upon an exigent on an indictment a man cannot ſay, that 
he is of the ſame name, and pray that the attorney general may 


ment; but the party if he be aggrieved muſt have an zdemptitate no- 
minis. F. N. . 268. Go 


** 
— 
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(A) Ideot, Who hall be. 


DERSONS who are non compotes mentis are ideots, or of non- 
lane memory, 

Leots are futui naturules, which were of non- ſane memory a 
natritate, Co, L. 247. a» Staundford's Pre. Re. 34. b. 
_ And it is ſufficient to find him fo, if lic has not any uſe of rea- 
lon; as, if he cannot count 20d. V. N. B. 233. B. 

Ils no underſtanding to tell his age; who is his facher or mo- 
tber, Sc, F. N. B. 233. B. 

Wuat will be for his profit or loſs. F. N. B. 233. B. 

But 


put a difference of names, for it would be changing the indict- 
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ft. Prær. R. 33. b. 


1D 120 1. 


But a man ſhall not be called an ideot, if he has the unde: 
ſtanding to learn, or know letters. F. NM. B. 2 33. B. 6 
To read by the inſtruction, or information, of another, F 


N. B. 233. B. 
(B) Lunatick, &c. 


O, if any perſon he by fickneſs or other accident deprived of 
the uſe of his reaion, he thall be eſteemed mn compar neu, 

Co. I.. 247. a. f 
Tho? he be a lunatick, and have lucid intervals. Cs. L. 247 
[if a man loſes his ſpeech by an apoplectick fit, tho' he Gow 
ſome ſigns of ſenſe, a commiſhon may be granted azainkt him. 


Pitt's coſe, J. 7 G. 2. B. R. H. 52. 


(C) The Ring ſhall have the Cuſtody of them, 
What Intereſt the King has, 


HE king, of riglit, has the protection and defence of all hi 
ſubjects, their lands, and goods, F. N. B. 232. 4. 
And therefore by the ff. Prer:g. Rep. 17 Ed. 2. o. rex Jallel 
enſtediam terrorum fatuorum naturalium, capiendo exitus earum fun 
wvaſio, & inveniet eis neceſſaria, de cujitſoungue fende, & poft morien 
exrum reddit heredibus, ua quod nullatenus per efdrm fatuos aller 
tur, Wc. | 
And by the ſame /. 17 Ed. 2. 10. rex providevit, fe quis, qu 
Prius habuit intellecmum, fuerit non compos mentis, ut quidam ſunt je 
lucida intervalla, quod terre cuſtcdiantur fine vaſio, & 1þje & familia 
inde fuftineantrr competenter, & refiduum cufladiatur ad pus ipſerin, 
ita qued predifte terre infra predifium tempus nullatenus altenentur, 
nec rex aliquid de exitibus recipiat ad opus ſurm. 
This prerogative ſeems to have commenced fempare Ed. 1, 


And therefore, the king himſelf ſhall have the cuſtody of at 
ideot, his lands and goods. 4 Cz. 126. 

And ſhall have them during the life of the ideot. & Prer, 
R. 34. n. 4 C. 126. a» Dy. 26. in marg. 

The king may take the profits of an ideot's eſtate to his ule 
allowing neceſſaries to him and his family. St. Prer. N. 35. % 
Afr. 4 Dy. 26. a. 

So he may demiſe his lands, rendring rent. &. Prer. 354% 

So the king may grant the cuſtody of an ideot, his lands, aud 

oods to another. 2 Ca. Ch 70. 1 And. 23. 

So he may grant them to another, without ſecurity to account 
3 Mad. 43. | 5 

Aud ſuch grant extends to the executor or adminiſtrator of {ue 
grantee, 3 Mod. 44. Skin. 139, 177. ; 

So he may commit the care of a 79 compo to another, i 
that his ſamily be maintained, and nothing waſted. 4 6 
127. 6. | 

La 


ider. 
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But the king is not ſ-iſcd of the lands of an id-ot; for he re- 
mains ſciſed ol the freehvid. 4 Co 126, a. St. Pre. K. . 6. 
go the king out of the profits mutt allow neccſlaries ſor him ard 
lis family. St. Pre. R. 35. 0. 

Mut make reparations. Sr Pre R. 35. a. : 

80 a grant of tae cuſtody to another and his executors, will 
bot be good to the executor. Q 2 Ca. Ch. 70. 1 Ver. 9, 137. 


Sein. ++ . 
6, the king ſhall not have a copyhold, which belongs to an 


ot 4 G. 20. 3. | 

Nor a right, or title of entry, or action. St. Pre. R. 35. 5B. 
go, atter the death of an idevt, the king upon an oufer-le-mains 

call reſtore the land to the heir. &. Pre R 35. 4. 


. 


as of an ideot. 4 Co. .27. g. 
Nor can ha grant the cuitody of him and lis lands, to the uſe | 
=o» _ 
ef the CTAINCE. 4 bs as 4 N. 543 8 And. 23. Bend, 17. 
b. J. 


Gr, without ſecurity to account to him, if he becomes com pas; 
echeritz, ty his executor or aàduiniferater. 3 Jed. 43. DB, 
he 11,3 grant of a lun tick's eſtate, without account, is 
wot; bat tas bing, or lord-chinceitor, Dy authority of the fign 
manual, may aliow luch a yearly maintenance to the committee, 
23 210uts to the yearly value of te Junitic's eitate. Sheldon v. 
Erticue, J. P. 1731. 3 P. W. 194} 

(u cuſtody of lunatick is grants to huſb ind and wife, (the 
b-117 next of kit) it determines on her death. E parte Lyne, 
. 9 G. 2. ( T. T. 143. 

Yet he thal! preſcat to a church for a lunatick. Vin. Ent, 
629. (563. | 

How a commiſſion for an :deot, lunatick, c. ſhall be granted, 
Jie in Utancery, (2 2 ), 

[f the king be informed, that ſuch a one ts an ideot, or non-ſane, 
he my bring him before his chanceilor to be examined, and after- 
wards an inquiht on may be awarded to inquire, Whether he be 
al idcot, non-ſanc, &. S'. I. Reg. 34. 

Þ-fore the chancellor, or any otter hom the king ſhall appe int. 
&. Pre. Reg. 24 b. 

do the king may award a writ to the eſcheator or ſheriff, guad 
in propria perſorrd ad i ſum acerdat & ifpſinn wits & mudir, Sc. 
euamnt, & ni. minus per facramentum, c mngquiref / idiata bt, 
neece, & f fit, utrum d nativitate, aut ab alis & quo tempare, & fi 
lacidie gaudeat intervallis, Sc. 1 N. B. 233. 

An. if he be found an ideot by oihce, and dic z the king may 
afterwards ſeize his lands; for he mult rc;tore them to his heir. 
V Pre. R. 35. be 

do, if he be ſound an ideot for 8 years, theſe words, 8 years, 
eil be rejected, lor finding, that he is an ideot, generally, is 
lulbcient, and the addition will be ſurplulage. Re 3 Mad. 43. 


* If 


- 
” 
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If he be found an ideot and that he aliened, without fayi 
how, or for what eſtate, it is ſufficient to give the cuſtody of hin, 
and all his lands to the king. R. Ley. 25. ; 

But before office the king cannot ſeize the lands of an idec;, c 
non-{ane perſon. 4 Co. 127. a. 

And no office can be found after his death. 4 C. 127. a. 

So a man, who takes upon him the care of a lunatick, En. x 
his own head, ſhall be accountable as bailiff to him, his executor; 
or adminiſtrators. 4 Co. 127. be Vide Accompt, (A. z.) : 

[The committee of a lunatick cannot make a leaſe of the lun. 
tick's lands by law. Kube v. Palmer, T. 33 & 34 G. 2. 2½ 
130. 

. if he inveſts the perſonal eſtate of the lunatick in the pu. 
chaſe of land, it ſhall be diſtributed as perſonal eſtate, and not 
go to the heir. R. 2 Ver. 192. 

But if a man be found an ideot, &c. or non-ſane, by inquiſttion 
and examin tion before the eſcheator, or ſheriff, he may in perſon, 
or by his frnds, come before the chancellor and king's counſel, 
and pray to he examined there, F. M B. 233. St. Pre. R. 

6. a. 

And he may have a writ to bring him before the king's counſel. 
F. N. B. 233. St. Pre. R. 36. a. 

And if he be found no ideot, the firſt inquiſition before the 
ſheriff, Sc. though it be returned, ſhall be void, without a trz 
verſe. F. N. B. 233. St. Pre. R. 36. a. 

{By at. 17 G. 2. c. 5. J 20 & 21. two juſtices may order: 
lunatick to be confined in any place in the county, if his ſettle. 
ment is in the county, if not, to ſend him to his ſettlement ; the 
expences to be raiſed by warrant of two juſtices, by ſale of his 
goods, or rents of his lands; and if he has not an eſtate to pay 
it, above what is ſufficient to maintain his family, then by his 
pariſh : but this is not to abridge the king, chancellor, &'. nut 
the friends or relations. ] 

[By fat. 14 G. 3. c. 49. mad-houſes are regulated. None may 
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| A keep more than one lunatick (except committed by chancellor) cn 
458 pain of 5c J. without annual licence from commiſſioners appoint 
7 ed by college of phyſicians, ſor ſeven miles round London, and by 
. 5 quarter-ſeſhons elſewhere.) N 
4 i [No perſon to keep two houſes ; commiſſioners to viſit houſe 
; 1 once a year, or when required by chancellor or either chief juſtic, 
5 or when they think fit, and examine perſons conſined. Con- 
, by miſſioner may, on application, inform a perſon applying of tht 
: „ name of a perſon confined, and where, and by whom. Keeper 
K* receiving a patient without order from phyſician, ſurgeon ct 
We apothecary, or not ſending notice to the ſecretary of the con- 


3 


miſſioners, in three days near London, or fourteen days elſcu her 
forfeits 100 J. This act gives no new juſtification, but all mul 
be juſtified at common law.] 


1 ine” 
> 
; * 
- 
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(D) Aﬀs by a Non- compos. 
(D. 1.) What are void. 


LL as, which an ideot, or n0n-compos, can do, concern his 
A life, his lands, or his goods. 4 Co. 124. a. 

By the civil law, all acts of a n9n-compos are void, without the 
ſent of his tutor. 4 C. 125. b. 

By the common law, every diſpoſition by will by a non-compes 
i; void. Vide Deviſe, (H. 1.) O 

80 2 deed by a non-compos is void. Ca. Parl. 154. 

As, if a non-comp9s execute a ſurrender of his eſtate for life, it 
will be void. R. Ca. Parl. 153. R. in B. R. and afierwards 
afirmed in Parliament. 3 Mod. 310. Sal. 427. Comb. 438, 


68. 
4 So a grant of a rent-charge by a non-compos will be void. Ca. 


Parl. 153. 

$0, 15 nen compes make a feoffment by letter of attorney, it 
will be void, as to all except himſclf. 4 G. 125. 4. 

A'tho' it be reaſonable, and for the benefit of his family, 
2 Per. 414. 

(By fat. 15 C. 2. c. 30. If lunatick under a commiſſion, or 
whoſe perſon and eſtate by act of parliament is committed to the 
care of truſtees, ſhall marry before declared of ſane mind by the 
lord chancellor, Oc. or ſuch truſtees reſpectively, ſuch marriage 
is void to all intents. This act was ſuppoſed, at the time, to be 
made on occaſion of Mr. Newport, natural fon to the late earl of 
Bralfard, who had left him a very great fortune, with remainder 
to another perſon. ] 


(D. 2.) What only voidable. 


But a feoffment by a nen-compes in perſon is only voidable. 
9 . 12 Jo 4. | 


(D. 3.) What he may do, if he becomes ſane. 


If a lunatick becomes of ſane memory, he may afterwards make 
a feoffment, c. 


But if found a lunatick by commiſſion, the chancery will direct, 


that in order to make a ſettlement he ſhall levy a fine in C. B. 


= it ſhall be tried upon iſſue there, whether he be compar. 
Ir. 15 5. 


F.de Chancery, (3 Q.) 


(D. 4.) How avoided, 


If 2n ideot make a feofinent or other conveyance of his lands 
md tenements, after office found, the king ſhall avoid them. St. 
Pre, R. 34. b, 35+ 6. 4 G. 127. & 

So, 
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(D. 4. 
By the king 
pon office, 
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(D. 5.) 


By de heir. life, or years, his heir may avoid it by entry, if his cutry be 


IDEOT. 


So, if a lunatick, or other n9n-compos, make a feofiment. t- 
upon office found it ſhall be avoided. 4 Co. 127. a, 1 U. G 
113 

And upon office it ſhall be avoid:d, as to the ideot or non. ci 
himſelſ. Go. L. 247. a. * 

For after office upon a ſc:re facias againſt the alienee, the hal 
ſhall be ſeized into the kinz's hands. 4 Co 126 3. 

And by ſuch ſeizure the freehold is reveſted in the nom cet 
4 C. 126. 6. by 

Or it may be avoided upon an information by the attorney 
general, as well as by ſcire facias, 1 Ca. Cb. 112, 15 3. 

So, by oihce, his grant of a copyhold ſhall be avoided, the i 
cannot be ſeized by the king. 4 C. 125. 6, 

So, after oihce, all gifts by him of his goods are avgideq, 
4 Co. 126. b. | 

And all bonds. 4 Co. 126. 6b, 

Or other deeds. 4 Co 126. 6b, 

And if he be afterwards ſued upon ſuch a bond or deed, h 
long as the ofhce is in force, a ſuperſedeas reciting the oflice may 
be ſent to the juſtices. 4 C. 120. 6. 

An othce found as to an idzot relates to his nativity, and avoids 
all acts from that time. 4 C. 126. b. 

As to a lunatick, &c. it relates to the time, when he is found 
to be non-compas. 1 Ci. Ch. 113. 

Yet where the oflice has a retroſpect, a purchaſer ſhall be 
allowed to traverſe. R. 1 Ca. Ch. 113. 


So, if there be an alienation by a neu- compos in fee, in tail, for 


congeable, F. N. B. 202. . 

Or, if it be not corngeable, by a writ of dum nen fit comp: 
mentiss F. MN B. 202. F. Vide dum fuit infra atatim, (B.) 

The proceſs in a dum nom fuit compos mentis is the fame as in!: 
precipe quod reddat ;, viz, ſummons, grand cafe, and petit ct, 
F. N. B. 203. D. 

So the heir may avoid the alienation of his anceſtor being n 
campos, by plea, as well as by entry, and wiit of dum nan fii 
composs Ci, L. 247. ö. 


(D. 6.) When they ſhall not be avoided, 


But an ideot, or perſon non-ſane, cannot himſelf have 2 din 
non fuit compos ; for he cannot ſtultify himſelf. Cont, F. NM. B. 
202. C. D. K. acc. 4 Co. 123. bs Semb. cont. Ca. Parl. 153. 

And therefore, a feoſtment, releafe, or grant, cannot be avoid 
by a non-compas himſelf; for he cannot by plea diſable himelt. N. 
4 Co. 123. 5. Co. L. 247. a. b. 

'Tho' the feoſfment, was by attorney. 4 C. 125. 4. 

So, to a bond by limfelf, he cannot plead, gued not fuit compo 
KX. 4 . 123. 6. K. Cro. Li. 398. 90 


ID E O. 


combat ſhall not be aided by a court of equity, againſt 


80 a 10 n which he himſelf cannot avoid by law. X. 4 Co. 


in alienatio 


1" ſeolfment, Sc. by a non-compos ſhall never be avoided by a 


ry in eſtate, or tenure: and therefore, if a non-compos make a 
-fment, and die without heir, the lord by eſcheat ſhall not 
avoid it. 4 Co. 124. 0s 3 

69, if a donee in tail make a feoffment, and die without iſſue, 
i ſhall not be avoided by him in reverſion, or remainder. 4 Co. 
12.4 4.5 . . 

So, by the ff. 4 Geo. 2. 10. ideot, lunatick, or non-campoc, 
wine a truſtee or mortgagee may, or his committee in his name 
vr dirztion of lord chancellor, c. on petition may convey lands, 
(: as directed. : 

&, if a nn-compos alien by matter of record, it ſhall never be 
:roided by him or his heirs : as, if he levy a fine, or ſuffer a re- 
coverv. 4 Co. 124. As (. 4 247. . 

do every act, which he does in a court of record, binds him and 
other perſons for ever. 4 Co. 1 24. 4. 

As, a judgment, ſtatute, recognizance, Sc. 4 Co. 124. as 


125+ 4. 
(D. 7.) What Acts he may do. 


Fo a mu- combat may maintain, or defend an action. Poph. 141. 

If an ideot ſue, he muſt appear in perſon, and any one who 
prays to be admitted as his friend may ſue for him. Sab. 
2 Sound, 335. 

So, if an action be againſt an ideot, he muſt appear in his 
proper perſon, and any one who can make a better defence ſhall 
be admitted to deſend for him. St. Prez. R. 36. 4 Co. 124. 6. 

But another #on-comp3s mult appear by guardian, if he be with- 
in age, and by attorney, if he be of full age. 4 Ce. 124. 6. 

And if an action be by the committee of a lunatick and not by 
timſelf, it will be bad. R. 1 Brogunl. 197. Pepb. 141. 

80 a nahem pes ſhall not be puniſhed for murder, or felony, 
4 Go, 124. | 

But a na- campos ſhall be puniſhed for high treaſon. 4 Co. 
I24, ö. 

do the latches of a n9n-compos prejudices him as to a title of 
entry: as, if a non-compes be difſeiſed, and the diſſciſor die ſeiſed, 


a Cc. the deſcent tolls his entry. 4 G. 125. b. 

B, | But latches in a n1-compos does not bar him of his right : as, 
3. iche diſſeiſor levy a fine, non- claim for a year and a day at the 
- common law does not bar him. 4 Co. 125. 


do the heir ſhall not be barred of his entry by the latches of a 
#21595 tho' he himſelf be. 4 Co. 125. b. 

(By th2 4 G. 2. c. 20. ideots, lunaticks, Sc. or their commit- 
tees, by direction of the lord chancellor, may aſſign truits and 
aNtgzvs, and be ordered to make ſuch conveyances, in Lie 
— as truſtees and mortgagees of lanc mind, ] * 

Vide Capacity, (D. 5.) 
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Pide Abatement, (I. 19, 20.)—Information, (D. $.)=Pladr, 


JEOFAILE. 
Vide Amendment, per Totum,—Pleader, (E. 39.) 


JERSEY. (ie of) 


JETSAN. 
Vide Wreck, (A.) 


IMPARLANCE. 
(D. 1, &c.) 


IMPEACHMENT. 
Vide Parliament, (L. 18, &c.) 


IMPLICATION. 
Nde Deviſe, (N. 12, 13.) 


IMPORT AT ION. 
Vide Trade, (A. 4.—C. 24) 


IMPOSITIONS. 
Vide Preregative, (D. 48.) 


IMPRESSION. 
Vide Money, (B. 3.) 


IMPRISONMENT. 


(A) What (hail be a Pꝛiſon. 


LL priſons are the king's priſons. 2 Inft. 100, 589. 
And a ſubject ſhall not have a priſon of his ot 
2 Inſt. 100. | 
By the ff, Afert. 20 H. 3. II. magnates petierunt proprio 
Priſonam de illis quot caperent in parcis & vivariis ſuis quad rex a 
trudixit. 2 Inf. ioo. 
And therefore, where the lord of a franchiſe has the culted 
of a priſon, it is the king's prilon. 2 f. 589. a 


IMPRISONMENT, 


And none can claim the cuſtody of a priſon as a franchiſe un- 


es he has alſo gaol- delivery. 1 Sal. 343. : 
A priſon cannot be newly erected, except by act of parliament. 


1 Inſt. 705. HE - 
2 % 23 H. 8. 2. juſtices of peace in Ec, Sc. may 


within a year erect a new gaol in their county and aſleſs for it, 


My by the /. 5 Elis. 24. they may do it within ten years 
ſterwards: | 

* by the . 13 El. 25. within ten years aſter the former 

ten Years» ; ; 0 

* che . 11 & 12 . 3. 19. juſtices upon preſentment of 
and jury at aſſiſes may build or repair gaols in their county as 

the quarter ſeſſions think fit, and aſſeſs in equal proportion, &c. 

r ten years. Which was continued by the „. 10 Ann. 14. for 

ſeren years 3 and by the g. 6 Ces. 19. made perpetual. 


(B) Common Gaol. 


A commitment upon a conviction before juſtices of oyer and 
A miner to the gad, without ſaying, 10 the ſberiſt, is bad. R. 
1 $2, 348. a 5 

do 2 commitment by a court in London ought regularly to be to 
the ſheriff. R. 1 Sal. 349. 

But a commitment by another till he be carried to the gaol, is 
rell: as, a commitment to a meſſenger by the ſecretary , for it 
12}! be intended to be for ſuch purpoſe. R. 1 Sal. 347. 

So, if a commitment be not to the common gaol, the warrant 
; not therefore void. 1 Sal. 347. 

And by the V. 6 Geo. 19. juſtices of peace may commit vagrants 
nd criminals for ſmall offences to the common gaol, or hovſe of 
correction. 


(C) Parſhalſea Paiſon. 


H priſon of the marſhalſea ſhall be within ſuch limits as 
* B. R. by rule appoints. 1 Rel. $10. J. 30. 

And B. R. by rule may appoint it in any place in England, 
R 1 Rad. 8 10. J. 50. Cro. Car. 210, 466. 
| By the F. 19 H. 7. 10. The ſheriff of Sm, or any other 
eri, {hail not have the cuſtody of the gaols of king's bench, or 
nurhalſea, or either of them, but the patentees of the crown, 
But the marſhal cannot for any neceſſity, as by reaſon of a 
zue, Cc. keep his priſoners in any but the anticnt place, with- 
ut a rule of court. 1 Ro. 8 10. J. 4 5. Cre, Car. 466. 
And if a new place be appointed by the court, he muſt keep 
ken there ſafely. 1 Rol. 810. J. 50. 

[The court will nor enlarge the rules while the prifon is re- 
aring, till the proprietors undertake by rule to repair it. N. B. 
vey are obliged to repair, on pain of ſorfeiture. Cafe of King's 
nc Priſen, H. 12 G. Str. 678. 
Vol. IV, B b The 
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IMPRISONMENT. 


[The court will not grant the benefit of the rules to any one in 
execution for an offence, cyen on afhdavit of ſickneſs. Rex y 
Kinnerſley, T. 5 G. Str. 193. Capt. Haye's caſe, T. 3 6. t 
Str. 817, 843. 
[A priſoner for a contempt cannot have the benefit of the ru: 
Landen Fones's cafe, M. 2 C. 2. Str. 817.] = 
A leaſe of the office of marſhal to A. for years if he fo ling li. 
. ; 8 woe, 
[4By the f. will be good. Mod. Ca. 57. 
: 1 fa 15 ge frat. 27 G. 2. c. 17. the power of appointing the marſhal 
fcient to (Which oflice had been granted in fee by Famer 1ſt) is reveſte; i 
detain the king, (ſatisfaction being made for a debt ſecured thereon) and 


ny hp various regulations made relating to the oflicers and prifon. ] 
the king's 

bench, or 

rules of the 


; 
ame. ] [It doth not appear the high-bar money (money paid into the 


box of the court of B. R. on motions and affidavits made in 
court) was ever paid to the priſoners on the common fide; but i; 
paid by the ſecondary into the hands of the clerk of the junior 
judge of B, R. to be paid over in equal ſhares to the judees of 
B. R. to be diſpoſed of for ſuch charitable purpoſes as they think 
proper. Prifeners Caſe, T. 32 & 33 C. 2. 2 B. II. 867. 


(D) Fleet. 


File Chan- T HE priſon of the Fleet is proper ſor the chancery, C. B. and 
c (3. 8.) exchegiten. 
The limits of the priſon are the walls; for houſes within the 
liberty of the Fleet are no part of the priſon. N. 2 1, 221, 
But by the f.8 & 9 V. 3. 26. it is ſuſſicient to detain priſon 
ers in the Flect, or rules of the ſame, | 
But the warden by licence of C. B. may keep his prifouers in 
any other place aſſigned by the court. Ov. Car. 466. 
80 B. R. may charge a priſoner, in execution there for the 
king's debt, with execution upon a judgment again! him for de 


debt of a ſubject. Dub. Dy. 297. 


(E) Newgate. 


Y charter 1 H. 4. the citizens of Ld ſhall hae de 
cuſtody of Newgate. 
But the court cannot take notice, that the; keeper ov! Newgate 
I cer of Londan. BR. 1 Sul. 3.4: 
is an officer of Londa. R. 1 Sul. 349. 


(F) Gaoler, Who (all be. 


7 ee Lo * i, 24, a 2 185 

HE king may make a ſubject keeper of a priſon. 2 7.55 

0 * 1 = Hg ernie 1 

And therefore, wizerz the king grants to à corporation! 

gacl within their precinct, the mayor, &c. is gaoler, 
wy 4390 {}; iT H « +. 1 _ al 4! — * 
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And cannot farm his gaol. 
&, if he gives the gaol to a ſervant, who ſells it, and gives the 


the ſheriff. R. 1 M. 781. 


money to 22 72 
By the /. 14 Ed. 3. 10. all gaols ſhall be rejoined to the baili- 


wick of the ſheriff, who ſhall have the cuſtody of the ſame ; and 
at in ſuch keepers for whom he will anſwer, 

And by the /. 19 H. 7. 10. the ſheriff ſhall have cuſtody of all 
-ommon gaols, priſons, and priſoners in his county, except ſuch 
of which any perſon ſpiritual, or temporal, or corporation hath the 
;heritance 3 and all patents for ſuture grants of the ſame for life, 
or vears, ſhall be void. 

By 24 C. 2. c. 40. no ſpirituous Iiquors ſhall be uſcd in a 
(aol, on pain of 100 /. by gaoler, and for tecond offence forfciture 
of office.) 

#A gaoler is bound to receive a priſoner tendered to him, after 
te return day of the writ on which he was arreſted. 1 77 


Rep, 60.“ 
(G) Impziſonment, Chat ſhall be. 


VERY reſtraint of the liberty of a free man will be an 

impriſonment. 2 %. 482. Cs. Car. 210. : 

Tho it be in the high ſtreet or clſewhere, and he be not put 
into any priſon, or houſe. Per Thorpe, Fitzh, Bar. 301. 


(H) What is a Cauſe fo2 Impziſonment. 
(II. 1.) Lawful Proceſs. 


A man may be impriſoned upon any lawful proceſs, (U. 1.) 
As, upon a proceſs ſounded upon matter. of record: as, Procets 
won an indictment, or preſentment, 2 8 

Or, upon a plaint, or original filed, or judgment given. cord. 


do a man may be impriſoned upon the king's writ ſounded (H. 2.) 
von a ſuggeſtion ;; for that is a lawful proceſs. 2 . 53. Founded 
As, upon a writ to the ſherilf ad capiendum inipugneteres juris n 
rem & eos ducendum ad gaclam. 2 Inft. 53. Reg. 64. T | 
Or, a writ to take up a foldier who has received his preſt- money 
ad proficiſcendum in obſequium regis. 2 Inf. 53. Rg. 24, 191, 
Or, a writ de apsyflata capiends againſt a man profetied, who de- 
parts from his abby. 2 /. 53, 54. 
90, upon a writ de lepreſo amovendo, ne exeat reguum. 2 Lit. 
54. ide Leproſy. 
So, upon a writ de vi laicd amevendd. 2 Lat. 54. 


: So, upon a proceſs out of any court allowed by law, tho? it (G. 20 

it does not proceed according to the com mon law for their law Procefs vat 
alowed in this realm. is part of the law of England. 2 . 51. of 0 n 
As, proceſs out of the admiralty, according to the marine law, Wy 

lor an odence upon the high ſea. Lit. 5 U. 
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Or, proceſs out of the court of the conſtable and marhy 
according to the civil law, 2 List. 51. b 


(H. 4.) Authority of Law. 
(H. .) So a man may be impriſoned by warrant of law, for that: 
1 lawful proceſs: as, by a conſtable ex officio, who upon — 
of a felony may commit the offender to an houſe, gaol, or ioc 
till he can be brought before a juſtice of peace, H. P, GC . 
Vide Leer, (K.) * 

By any in aid of an officer, who has a lawful authority, 2 N. 
562. J. 5, 13. He FP. CG. go. | 1 

By a ſheriff for an inſult upon him in the ſtreet, N. 2 Bu. 

D. 

5 the watch, if the perſon be a niglit-walker. 2 Liſt. 52. 

So, if a felony be committed, the offender may be apprehended 
by any private perſon. H. P. C. 89. 

So, if a grievous wound be given, tho? death does not follow. 
2 Inf, 52. H. P. C. go. | 

Or, if hue and cry be levied againſt him. 2 1». 52, 2 N 
559. J. 20. FH. P. C. go, 91. 

So, if treaſon or felony be committed, a perſon probably (ul. 
pected may be apprehended, tho he be not guilty, 2 70. 925 
H. P. G. 91. a 

As a perſon in company with felons. 2 J. 5 2. H. P. C. 91. 

Or, who has the goods in his cuſtody, H. P. C. 91. 

Or, flies; or abſconds. 2 i/t. 52. H. P. C. 92, 93. 

Or, is accuſed by common fame. 2 /. 52, II. P. C. gi. 

Or, is a vagrant. H. P. C. 21. 

And upon ſuch ſuſpicion, a man may enter an houſe if the deor 
be open. H. P. C. 91. 

But he cannot break open the door. H. P. C. gr. 

So a man may apprehend another for prevention of an apparer: 
miſchief : as, to reſtrain a madman, combatant, 2 N. 559, 4 
So he may ſeize his villein, ward, Se. 

The youngeſt brother, Where? the eldeſt is out of the realn, 
and ſuſpected not to be alive. 2 Rs/. 560. J. 10, 


(M. 5.) But the law gives no authority to apprehend any one upon tie 
What not. command of the king, tho? it be in the king's preſence, 2 Il. 
136, 7. 
Or, upon a commiſſion under the great ſeal, tho! he be a felon, 
Sc. 2 Iii. 54. | 
Or, by force of a by-law. 2 1. 54. 5 Co. 64. Pide Br 
Law, (E. 1.) | 
Or, for contemptuous words of a magiſtrate, not exerciſing his 
office, R. Mo. 247. Cro. El. 78. 
Tho' he aliedges a preſcription for doing it. R. 2 Le. 3% 


Cra. El. 689. L 
So the law gives no authority to a juſtice of peace to detain 3 


perſon ſuſpected, but for a reaſonable time till lie may be examivz 
Az 
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As, if he be detained above three days in the juſtice's houſe 
and then ſent to another, or diſmifſed without examination. R. 

El. 829. 3 | 
Fe a cuſtom, that he ſhall be impriſoned for not paying a duty 
is not good, 3 Keb. 365. 

90 a man ſhall not be arreſted upon a proceſs, when he attends 
: court of law, nec endo, aut redeundo : as, if a man attend to give 
his anſwer to a bill in chancery. 1 Ch. R. 92. 

If he attend the quarter- ſeſſions of the peace, and be arreſted in 
the face of the court. R. 1 Brownl. 15. 

Or, going or coming back. Cont, 1 Brownl. 15. Semb. acc. 

J Vs 159. 

But a writ of privilege from the c://tos rotulorum does not excuſe, 


Roy, loo. 
(H. 6.) Lawful Warrant. 


$ a man may be impriſoned by a lawful warrant from any, 
who has a lawful authority. 2 1nff. 52. 
As, by a warrant from the ſheriff to his bailiff upon proceſs to 
him. 
By warrant of a juſtice of peace upon complaint or proof of an 
ofence, if within his commiſſion. H. P. C. 93. 

Altho' he who complains does not know, but ſuſpects A. to 
be the offender, if he be preſent upon the arreſt of 4. H. P. C. 


9374. 

Alho' no indictment be found for the offence. Mad. Cu. 1 79. 
But a perſon arreſted ought to be examined before his commit- 
ment, 


What ſhall be an arreſt, Vide in Execution, (C. 12.)—What a 
good warrant for the ſecurity of the peace, Vide F:rcible Entry, 
U. 18.) 


A lawful warrant muſt be made under hand and ſeal. 2 . (H. 2 
32. H. P. C. 94. What ſhall 
Mult contain the cauſe of the commitment. 2 Inf. 52, 591. bar mire 
H. P. C. 94. 2 Ii. 591. K. in Parl. 3 Car. Ruſhw. 5 13. 
K. 1 Sal. 347. 

lt is not neceſſary to ſtate on a warrant of commitment on a 
* of felony, that the act was done feloniouſly. 2 Term 

9. 25 5.8 

hut, unleſs it ſufficiently appear to the court, that a felony has 
been committed they are bound to bail the defendant. 1d. Bid. x 
(Commitment by ſecretary of ſtate for kigh-treaſon, may be 
made without oath, Rex v. Wyndham. Str. 2.] 
[May be for high-treaſon generally. Bid. 
The warrant need not ſtate the informaticn, evidence, or 
pounds of the charge. Rex v. Wilkes, P. 3 G. 3. 2 Wil. 151.] 
[Warrant of commitment for a ſeditious libel need not ſet forth 


de libel, Jbid. ] 
| B b 3 
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[The warrant muſt ſpecify to what gaol the party is to be carried, 
Rex v. Smith, P. 5 G. 2. Str. 934. 

Muſt have an apt concluſion, viz. until delivered by aw, 2 J 
52. FH. P. C. og. a 

Or, until further order; for that imports by order of law. R 
1 Lev. 230. cont. 2 Inſt. 52, 592. But that is to be taken for a 
further order of the party committing. 1 Lev. 230, 

So where a ſtatute authorizes a commitment, it ought to con. 
clude, until he de that which the ſtatule requires. R. Carth, 182 

And therefore, a commiſſion by commiſſioners of dankrupts, * 
he conform do their authorities, is bad. R. 1 Sal. 348. Vide Bankriy: 
(D, 8.) 

By the ſecretary of ſtate, until diſcharged by lat, where he wi; 
committed by the /i. 35 El. 2. for not anſwering whether Jeſut 
or not. R. 1 Sal. 351. Carth. 291. 

By a juſtice of peace, nt:/ diſcharged by law, where it was for 
not accounting as overſeer by the ,. 43 El. 2. R. Caorth, 152. 

50 a commitment or diſtreſs by a general warrant made befcre 
the ollunce committed, is bad, if a warrant is neceſſary. Sens, 
Moc. Go. 214. 

FA juitice of the peace cannot take a priſoner in B. R. and ſend 
him to the county-gaol, but he may charge him criminally in B. 
R. priſon. Kex v. Wordhain, H. 2G. 2. Str. 828.1 

[A warrant to cauſe A. to appear, is not a warrant to arreſ. 
Sbergald v. Hi[;wway, MH. 8 G. 2. Str. 1002,] 


A 


[Commitment of a carrier till he gives ſecurity, not to carry | 
without univerſity-licence, and to obſerve univerſity-ſlatutes for 
life, ill. Rex v. Barnes, M. 5 G. 2. Str. 917.) 

[Py 12 C. 2. c. 13. G. 4. the not indorſing attorney's name on r 
2 warrant upon writs, does not vitiate them, } F 

zut a warrant will be good, tho? directed to a private perſon, 1 
1 Sal. 247» 

"Tho! it does not deſcribe the offence plainly in the warrant ; (ar 4 
t is ſuihcient to ſay, that he was an owler, ſmuggler, Sc. 2.3: 

(Cn. To Vide 2 Taft, 591. ö f 

So an oſſicer at his peril muſt take the very offender named in 4 
his warrant. 11 H. 4. 91. 1 

If a warrant be againſt B. and A. calis himſelf B. upon which * 
the oſſicer takes A. falſe impriſonment lies. R. 415. 457 7 
Hard. 3 23. : =F 

So an arreſt after a /#perſedeas is tortious. R. 2 Nel, 552 <q 
4 4 5» : 4 

RY 

And » lawful warrant from him, who has juriſdiction of tis 7 
cauſe, juſtifies the officer who executes it, altho' it was irregulary * 
awarded : as, it a juſtice of peace grant a warrant for arreſting lt 4 
felony, before indictment againſt the party. 10 Cz. 76.4. 3 

If a capias iſſue at the ſame time againit the principal and Jus 16 
bail, when it ought to be firſt againſt the principal, and afterward . 
a /cire jacias, and not a capias, againſt the bail. K. 2 Rel, 500 Pu 


4, 40s 
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If proceſs for good behaviour iſſues irreguldrly out of the ſeſſions 
of the peace. R. Cro. Car. 002. 

I: there be a warrant by a juſlice of peace againſt any one for 
not working in the highway, before ſummons or hearing. R. 
Jan. 273. cited Lute 1563. 

IE a capias iſſue out of an inferior court before ſummons. Per 
pr, Lut. 1 50 Jo R. cont, 1 Fent, 220. a 

Or, a cepias ad ſatisfactendum out of C. B. with a z-/e out of 
term, tho? the writ be void. Sal. 700. 

$ it juſtifies the othcer, tho there was not a proper founda- 
gon for ſuch warrant, or proceis : as, if proceſs iſtue out of an 
nferior court when there was no plaint. Per Pawel, Lat. 1565. 

80, tho' in reality there was no juriſcdliction, if there be an 
-nnearance of a juriſdiction : as, if proceſs iſſue out of an inferior 
court in a cauſe alledged within the juriſdiction, tho? in truth it 
ies out of it. R. Lut. 937, 1566. 

if proceſs iſſue upon a judgment in C. B. which is afterwards 
racated for irregularity. R. 1 Lev. 95. 

Or, upon a judgment there, whea no judgment is entred upon 
the roll Med. Ca. 184. 

If chere be a commitment by a governor of the plantations and 
council there, upon examination of the offence, tho* there does 
not appear a good cauſe of commitment. X. cont. but the judgment 
was reverſed in parliament. 3 Ad. 160. 

80, tho" no proceſs of ſuch a nature lies by law againſt ſuch a 
perſon: as, if a_capias be awarded againſt a peer of the realm. 
10 Co, 70. 6. 

80, tho! the judge be apparently miſtaken: as, if the com- 
millioners of exciſe determine ſmall beer to be affefled as ſtrong 
beer; for both are within their juriſdiction. Per Hale, Hard. 
484. 

If a juſtice of peace convict for more offences than he ought, 
er after a limited time. Duisb. Stine 445, 566. 


But an officer ſhall not be excuſed, hen the court or judge (H. 9.) 
tut awards the proceſs, or warrant, has not juriſdiction of the What not. 
eule: as if there be proceſs upon an appeal in C. B. 

[f there be a preſentment in a leet for a private nuſance. Per 
Hale, Hard. 4843. 

exile upon itrong- water only, determine water, low-wine, Sc. 
to be ſtrong- water. R. Hard. 482, 3, 4. 

commiſſioners of bankrupts declare a man to be a bankrupt, 
9 is not fo. Hard. 478. 

Ir the cotumiſſioners of the cuſtoms determine callicoe, ſilk, &c. 
to be linen. Hurd. 480. 

99, if the juriſdiction be confined to time, to place, to perſons, 
er otuer cireumſtances, and the cauſe docs not appear to be with- 
It ſuch Ci! "umitances :* as, if there be proceſs upon a pretentment 
at 2 l et held above a month aſter Er, or AMichaelmas. Ca. 
ar's 50s 
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So, if a cauſe in an inferior court appears to ariſe out of the 


| juriſdiction. Serb. Lut. 1566, 


If upon a plaint in the marſhalſea, for a matter out of de 
verge. Pl. Cam. 37. 5. 

Or, a preſentment in a leet, for an offence out of the precind 
of the leet. Per Hale, Hard. 484. 

If a ſheriſf impriſon a man, arreſted upon a warrant to the 
bailifF of a franchiſe, out of his franchiſe. Dub, Ray, 421. bu 
afterwards per 3 F. it was R. cont. Ray. 467, 469. 


If an officer arreſts by a warrant of the Ch. J. of B. R. ther | 


it was determined by the death of the king. F, g. 80, 

So, where there are not ſuch perſons as can intitle the court to 
juriſdiction : as, if a. plaint be in the marſhalſea, where neither 
party was of the king's houſehold. R. 10 G. 77. a. 

So, if any circumſtances requiſite to intitle to the jurifdiQion 
fail: as, where the /. 23 H. 8. 5. enables commiſſioners of ſewers 
to charge all thaſe who may have profit or loſs, Ec. according 10 the 
rate of every one's portion, Sc. if they aſſeſs him who has land ad. 
joining to the ſea for repairing a wall, without others in the ſame 
level, who are in the ſame danger. R. 5 Co. 100, 4. 4: 
2 Cro. 335. 

So, where the /. 33 H. 8. 6. prohibits ſhooting in or carrying a 
hand gun, Sc. the officer ſhall not be excuſed, upon a conviction 
againit him who carries a gun in aid of the ſheriff in the execution 
of proceſs z for that is out of the juriſdiction. 5 C. 72. 0, 

So, where the /½. 43 El. 2. enables t raiſe by taxation of inhabit. 
ants, c. for the relief of the por, Wc. of the pariſh ; if there be 2 
tax upon the inhabitants of B. for the relief of the poor of 4, 
R. Cro. Car. 395. 

So, if proceſs be merely null and void: as, if a capias out of 
C. B. be returnable, omitting a term. Semb. per Holt, Sal. 700. 

So, if the matter be out of the juriſdiction, the oilicer ſhall not 
be excuſed, though he pleads his warrant ſpecially. Per Hei, 
Hard. 484. | 

If a juſtice of peace grants a warrant to arreſt the party fir 
non-payment of wages, it will not juſtify the officer. S 
v. Holloway, M. 8 C. 2. Str. 1002.] 

[If juſtices make adjudication for A. to pay 137. for concealing 
run goods, and on the back a further adjudication to pay 5 5. 44, 
for coſts, and grant warrant of diſtreſs to H. a conſtable to levy 
the 13 /. and on the back put alſo the g 5. 4 d. and on nulla bing 
returned, grant warrant to B. to carry A. to gaol, and impriſon 
till he pay 13 J. and A. tenders 13 J. and B. inſiſts on the 5 5, 4% 
alſo, it is faiſe impriſonment; for the 5 J. 4d. is not in tie 
warrant, nor have the juſtices power to give coſts. Smith ;. 


| Bibf.n, M. 20 G. 2. 1Wilfon, 153.] 


[General warrant of a ſecretary of ſtate to apprehend without 2 
name is illegal, and no juſtification of a king's meſſenger. Hach 
v. Money, M. 4 G. 3. 2 Wilf. 205. 1 Bl. Rep. 555 

80, a warrant of a ſecretary of ſtate, to ſeize a perſon by name, 
bis papers, bake, Ec. is illegal, notwithſianding they have been 
frequently iſſued ſince the revolution, 2 WW. 275292. 
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(1) How a Pꝛiſoner ſhall be uſed: 


ISONERS ought to be kept in ſalva & ara ciſtadia. : 


R 
P. 3. 148. 191. ; | 
By the /f. 8 & g V. 3. 26. all priſoners for contempt, meſne 


docels, or in execution, ſhall be actually detained in the priſon 
of the king's bench, and Fleet, or rules of the ſame, till diſcharged 

* W. 
ow a gaoler ſhall not uſe dureſs for extorting money from a 
priſoner : and therefore, where a gaoler poſuit priſen in profinds 
gatlo inter lenanes, Qc. quouſque folvit 40 J. he ſhall be fined for it. 

G. 127. 
7 * 1 after his diſcharge till he pays for his liberty, ex 
pro ferric. 12 Co. 127. 

\mpriſonment ought to be ciſſadia, non pena, Co. L. 260. a. 
Fi, 1. ca. 26. ,. 1. 

80 no torture to a priſoner will be warranted by law, or pre- 
ſcription. 3 12. 35. . 

And therefore, a priſoner cannot be put to the rack to extort a 
conſeion. R. Nba. 638. 

Cordes gaolarum pœnam frbi commiſſis non augeant, nec quicquam 
rg ent, vel redi mant. Fl. 1. ca. 26. f. 5. 


They cannot uſe ſſpenſionem corporis per pedes, ſciſſuram unguium. 


H. 1. ca. 26. /. 4. 
By the f. 1 Ed. 3. 7. they cannot by pain to a priſoner pro- 


cure him to be an appealor of others; and the juſtices of both 
benches of aſſiſe, and gaol-delivery, may inquire of ſuch pains, 
off |; 

And by the . 14 Ed. 3. io. it is felony for a gaoler to force 
lim to be an appellor. Vide Fuftices, (8. 1.) 

At com non law they could not enerare ferro; yet by the ft. 
V. 2. 13 Ed. 1. 11. it is enacted, that accomptants carceri manci- 
fentur in ferris : and therefore, they may put irons upon their 
priſoners for their ſafe-guard, if neceſſary, 2 I. 381. 1 Rol. 
507. J. 5 | 

And for fear of bad uſage, if a priſoner dies in gaol, the 
eoroner ought to view his body before burial, . 1. ca. 26. /. 5. 
H. P. C. 170. 

Or, if a priſoner becomes decrepit, or infirm by means of ſo 
many irons, ſtraitened in his ſuſtenance, Sc. he ſhall have an 
«tion upon the caſe againſt the gaoler. F. N. B. 93. H. 

90 a priſoner ſhall be brought to his trial without ſeverity, 
eg bf. 315, 316. 

Stall not be put to his anſwer in vinculis, 3 Inft. 35. 

Nin producatur armatus. Fl, 1. ca. 31. 

Ma ligatus manibus. Fl. 1. ca. 31. 2 J. 316. 

And the judge ought to exhort him to make anſwer without 
fear, 2 liſt. 316. 

Dat he ſhall have compedes /, necefſe fit propter periculum evaſionis. 


By 
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By the /. IV. 2. 13 Ed. 1. 11. accomptants ought, in prifcn 
de ſus proprio vivere, and alſo other prifoners. 2 Ift. 381. D, 
rebus prapriis debent ſuſlentari donec liberati fuerint, vel cum 

6 a „ee 
Fl. 1. C. 26. / Is 

And therefore, it was enacted by the ff. de catallis felonum, thay 
none ſhould be difleifed de terris vel tenementes ſuis, wel de g 1 
ſuis, quouſque convietus fuerit, Il. 1. ca. 26. Co. I. 391. 4. 

[By lat. 32 G. . 28. ofhcer {hull not carry priſoner t. ae. 
houſe, or private houſe of oſſicer, without his content, nor a 
him ſor liquor but what he freely calls for, nor take ny but 
legal fee, nor carry him to gaol in leſs than twentz-four hauts 


unleſs he refuſes to be carried to a fafe houſe (not! own) of lis 


Ir 0 
vas 


* 


own nomination. ] : 

[Oikcer i to take for lodging and diet, only what is allowed 
by quarter-ſeſtons,] h 

[Priſoner may have his meat and drink from whence he pleaſes, 
and alto bedding and linen.) 

[The two chief juſtices, and chief baron, and lord inayor and 
two aldermen for London, and three chiefs, and threc juſtices for 
Midileſex and Surry, and quarterdeſiions for other countics, ſhall 
ſettle the fees for gaolers.] 

[By fat. 13 G. Z. c. 58. quarter-ſeſſions ſhall aſcertain how 
many clergymen ſhall attend each gaol, what duty they ſhall per. 
form, and at what ſalary, not above 50 J. per annum each ; and 
ſhall nominate and diſplace ſuch clergymen. And treaſurer full 
pay ſalaries, ] 

[By 14 G. 3. c. 59. quarter- ſeſſions ſhall order the walls aud 
ceilings of gaols where felons are uſually kept, to be ſcraped and 
white-waſhed once a year at leaſt, regularly waſhed and kept 
clean, conſtantly ſupplied with freſh air by hand-ventilators or 
otherwiſe ;3 two rooms (one for men, one for women) for tle 
ſick, whither they ſhall be removed on being ſcized with any 
diſorder, and kept ſeparate from the healthy; a hot and cold bat 
or bathing-tub, and every pritoner to be waſhed in one of them 
before they go out of gaol, on any occaſion ; to appoint ſurgeon 
or apothecary to attend, with a falary, who is to report tie fate 
of the gaol every quarter- ſeſſions; the courts of jultice to be 
ventilated, cloaths provided for priſoners z priſoners not to be kt 
under ground when it can be conveniently avoided, ] 


(k) What is not a good Cauſe foz Impziſonment. 


BUT a man cannot be impriſoned without good cauſe, X. 
1 And. 298. Vide ante, (H. 5.) 
So he ſhall not be impriſoned alter he be let to bail, tho' an 
habeas corpus comes for him. R. 2 Nel. 558. J. 25. 


IMPRISONMENT. 


/ 
(J) Remedy fo? falſe Jimpziſonment. 
(L. 1.) By Indictment, 


a man be impriſoned without cauſe, there may be an indict- 
[ ment againſt him who did the wrong, upon the . M. Ch. 
g H. 3. 29+ 2 Lift. 55. 

[ide Indiament , (D.) 


(L. 2.) By Action. 


& an action lies for falſe impriſonment againſt him who did 
the wrong. 2 fl. 55. 7 

Or an action founded upon M. Ch. 9 H. 3. 29. 2 Inf. 55. 

And that, in all caſes where a man is taken in cuſtody for any 
time without lawful cauſe, 

If proceſs goes againit A. and B. acknowledges himſelf to be 
4. yet he may have falſe impriſonment. Hard. 323 Ade. 457. 

So, if a man taken for a lawful cauſe be continued after the 
cauſe removed, an action hes tor falle wy ritunment : as, if the 
ſherick detain a man arreſted upon proceſs after a /uperſedens de- 
lvered ; for the d-tainer is a new impriſonment. K. 2 Cro. 179. 

So, if he detain him atter the plainci had diſcharged him of 
his priſoner. N. 2 Gro. 379. 

but falſc impriſonment does not lie, where there was a lawful 
taking, tho there be a neglect of duty afterwards : as, if he refuſe 
hail; for the non- feaſance does not make lim a treſpaſſer ab 77:itio, 
Vide Treſpaſs, (D.) 

So, it does not lie againſt an inferior officer, who does his 
duty for 2 neglect or wrong in another: as, if by the command 
of the CY. J. in court, the inferior othcer takes a man and delivers 
him to the marſhal, altho' he afterwards detain him unduly, 
R. 2 Al. 559 J. 5. 

If a man take another in aid of the ſheri}, &c. altho' he does 
not return the writ, or make a falſe return, KR. 2 Na. 562, 
35,50. 

S0 it does not lie for taking the wiſe of B. where the judg- 
ment and writ, was againtt the ſame woman before Ler marriage. 
R. Cu. 323. 2 Bul. $0. 

Vid: Plauder, (3 M. 225 Kc.) 


(L. 3.) By Writ de Ode & Ati, Qs. 


99, by the common law, where a man was impriſoned, and 
might be bailed, a writ de ce & atid lay, directed to the therit?, 
ard inquirat utrum A. captus & ditentus in prifend, rettatus fit dd. 
& d. 2 Inft. 42, 55. 

As, if he was taken for the death of 2 man. 2 Int. 42. 
| Aud by the A. V. 2. 29. ,t & iudlictati, ne diu detintautur 
in rend, ful eaut ᷣbreve de odio & adtid. | 

By 


* 


379 


Jae P/eal- 


e”s 


(I. 


„ Kc.) 
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IMPRISONMENT. 


By the g. M. Ch. 9 H. 3. 26. nothing ſhall be given for g 
taining it. | 
And altho' it was taken away by the ff. 28 Ed. 3. . yet by the 


ft. 42 Ed. 3. 1. all ſtatutes againſt M. Charta are void, Sc. where. 


by this writ is revived. 2 [»/f. 43, 315. 
After the writ delivered to the ſheriff, by the /. V. 1. 3 Ed. 
11. he ſhall make inquiry per probot homines, ec, 9 
If upon inquiry it be found, that he was accuſed by malic. 
or not guilty, or /e defendendo, or per infortunium, à writ * 
to the ſheriff de ponendo in ballium uſque ad proximas aff % 
2 Inſt. 42. ; 
65 to 12 mainpernors. F. I. ca. 26. / 3. 2 Ift, 42. 
But the writ de odio & atid does not lie, if a man was indie 
before juſtices in ere. 2 Inf. 42. 


(L. 4.) By Homine Replegiands. ; 


So a man unlawfully detained in cuſtody may have an lemi 
rep l giands, ſi non captus fit per preceptum regis, vel pro alis ritt, 
guare fecundum confuetugdinem Anglie nas fit repleriabilis, F. N. B. 
66. E. Reg. 77. be 2 Lift. 55. 

And he may have an homzne replegiand» for a negro. 

Or, an Indian brought by him inta Zngiand, and detained fron 
him. 3 Mod. 120. 

{This is an original writ, the party may ſue it of right, and i 
is granted on motion or petition in chancery, without ſhewing 
cauſe, returnable in a court of law, and chancery cannot ſuper. 
ſede it. It may be declared on below, and defendant muſt align 
cauſe why he does not comply; if the party ſuing has not a right 
it muſt be pleaded.] _ | 

[If the party ſuing the writ is party in a ſuit in this court, it 
might be otherwiſe. ] 

[If it is brought by an infant againſt his teſtamentary guardian, 
or by a villa againſt his lord, they may plead the ſpecial matter 
at law. Treblecoct's caſe, H. 1757. 1 Atkyns 633.] 


\ 
(L. 5.) By Diſcharge for Want of Proſecution. 


By the ,. 31 Car. 2. 2. if any be committed for treaſon or ſe- 
Jony expreſſed in the warrant, on petition in open court the fit 
week of the term, or iſt day of ſeſſions of yer and terminer, at 
gencral gaol- delivery to be tried, be not indicted the next term at 
ſeſſions, he ſhall be bailed on motion, unleſs oath be, that ti 
king's witneſſes could not be then ready. 

And if, on petition in court the firſt week of the term, or fit 
day of the ſeſſions to be tried, he be not indicted and tried the 20 
term or ſeſſions after commitment, or be then acquitted, he ſhall 
be diſcharged from his impriſonment. 2 Mad. Ca. 5. 

[A perſon committed to the Tower for high treaſon, can 
make his prayer at the Old Bailey,” to be bailed or tried. Ae 
Biſhop of Rocheſter, Sept. 8 G. Port. 101.] | F 

(Nor at Hickss Hall, Rex v. Ld. North and Grey, Aich. A. 
2 G. Fort. 103.] 


IMPRISONMENT. 


(M. 1.) Chen delivered out of Pziſon. 


HEN a man may be delivered out of priſon by bail, vide 
in Bail, When upon habeas corpus, vide Habeas Corpus. 

[By fat. 32 G. 2. c. 28. any debtor in execution for not more 
an 100/. in all, may petition the court whence execution iſſued, 
with a ſchedule of his eſtate, and proof of 14 days notice to his 
creditors, and the court will order his creditors' appearance, and 
hen order aſſignment of all his eſtate, and diſcharge the priſoner, 
unleſs the creditors agree to give him not exceeding 25s. 4d. a 
wezk, or, if more creditors than one, 14. 6 d. cach, ] 

hy a ſubſequent act, ,t. 20 G. 3. c. 44. to continue for 5 
rears, the ſum is extended to 2004. and the benefit of the former 
ich is extende.} to priſoners in cuſtody on attachments for non- 
payment of money awarded to be paid under ſubmiſſion by rule 
of court; and for not paying coſts duly taxed and allowed, after 
proper demand made; and alio on writs of excommunicats capieudlo, 
or other proceſs for the non-payment of colts or expences in the 
eecleũaſtical courts, * 

[If the priſoner is 20 miles from London, the order may be to 
appear at the aſſizes.] 

In like manner, the creditor may compi the priſoner to 
(deliver up his eſtate; if he reſuſes, he may be tranſported for 
ſeren years.] 

Ir he delivers falſe account, he is liable to penalties of perjury; 
if perjured, he may be taken in execution de uuο, and never have 
the benefit of the act.] 

[Priſoner's future effects are liable to debts unſatisſied, but he 
emnot be arreſted for the ſame debt, nor be liable to action of 
debt on the judgment, but execution on it may go again{t his 
lands or goods; and none who have had the benefit of an act 
of inſolvency can have the benefit of this act, unleſs compelled by 
creditor.) 

(Detendaats in qui tam actions are not included in 32 C. 2. 

«20, fe 13. Hart. v. Hawkins, T. 2 G. 3. 3 B. 41, 1322. 
I Bl Rep, 372. 
Under this ſtatute the court will order petitioning debtor to 
be brought up again the laſt day of the term, initead of the firit 
0 next, if plaintiff and defendant live both in the ſame town, 
and plaintiff has had copy of the ſchedule 14 days. Bates v. 
Candle, T. 3 G. 3. 3 B. M. 1393-] 

A man not in the actual cuſtody of the gaoler, but in the 
ultaly of an officer in a ſpunging-houſe, is not within inſolvent 
ach 1 6. 3. Gander's caſe, M. 6 G. 3. 3 B. M. 1809.] 
The court may moderate the allowance, but when once ſettled 
i cannot be lowered, Barnes 387. 397. 


Xx priſoner removes himſelf, he loſes the allowance. Barnes 
65. 

The note for the allowance muſt be ſigned by plaintiff him- 
kf; the attorney is not ſufficient, though plaintiff is abroad, 


Burner 371, 382, 399. bon 
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Vide Eſcape. What ſhall be an eſcape out of priſon, and the remedy {or it 


IMPRISONMENT, 


[On plaintiff's death, priſoner ſhall be diſcharged on non. por 
ment by executor, Barnes 373. 8 

[On non-payment of allowance undertaken before judge of 
aſſize, he may be diſcharged. Barnes 38.] 

[Priſoner may be diſcharged as to a debt under 100 J. f 
after his petition he is charged by another plaintiff for ; 
above too/. Barnes 38 1.] 

He mult apply before the end of the firſt term after taken i 
execution. Barnes 378, 394+] 

*But by 26 G. 3. c. 44- / 5- where any debtor ſhall have re. 
glected to take the benefit of the firſt act, within the time limited 
by that act, and ſhall have remained in priſon by the ſpace gf 
one year, and ſhall make it appear to the court out of which the 
execution iſſued, that his neglect aroſe from ignorance or iniſtate 
ſuch debtor ſhall then be entitled to take the benefit of the fü 
act, as if he had done it within the time limited.“ 

{ ObjeCtions to the form of his ſchedule mult be made at li; 
firſt coming up. Barnes, 372. ] 

If plaintiff abſconds, rule % to diſcharge may be ſerved on 
attorney. Barnes 384- ] | 

[If a priſoner diſcharged is again charged in execution on a f. 
cond judgment by the ſame plaintiffs z on his ſecond diſcharge, 
another ſchedule thall be made of the ſame effects with the fit. 
and a ſecond aſſignment to plaintiffs, to make them liable to f. 
cond execution, if more than ſuſſicient to ſatisfy the fir}, 


Barnes, 388.] 


ugh 
cot 


(M. 2.) By Conſent of the Party. 


If a priſoner goes out of priſon by conſent of the plaintif, bs 
ſhall be diſcharged. | 

Tho? the plaintiff allows him to treat for an accommodation 
and he without a keeper, or a rule of court, comes to tae plus 


tiff for ſuch intent, and no agreement is made. K. i. 117, 
Vide Eſcape, (D.) 


(M. 3.) By Breaking Priſon. 


vide in Eſcape, (B. 1, &c,—C,—D.) 5 
What ſhall be a reſcue, vide Reſcous, (A.) — J ice, (R. 
By the common Jaw, breaking priſon in every caſe was fe 
2 Infi. 589. H. P. C. 87. : 
But by the /. 1 Id. 2. (which ſeems to be 2 confirmation ci 
like ſtatute made 23 Ed. 1. 2 Inft, 589.) Nullus qui triſu 
fregerit, ſubeat judicium vilæ vel menbrorum, nift ca % pro « 
captrs fuerit tale jtdicium requirat, &c. | 
If a man break out of the ſtocks, tho' he was not 7% par 
carceris, it is a breaking priſon within the ſtatute. 2 140. 5 
H. F. G 107. 
Or, out of the gaol of a lord of a franchiſe. H. P. C. x 
2 


IMPRISONMENT, 
Or, out of a church, where he has abjured. H. P. C. 107. 


r. 

Or, out of the cuſtody of a conſtable, or other perſon, who 

of hu fully arreſts or detains him. H. P. C. 107. 2 Inſt. 589. 
hut if he eſcape before arreſt, it is no felony; for he was not 

zh ;n priſon. H. F. C. a Int. 590. 

bt Breaking priſon is no felony, if the priſon be not actually 


broke. 2 I/. 589. H. P. G 108; 

As, if the priſoner goes out when the door is open. 2 Inf. 
559. H. P. C. 108. 

Or, if the priſon is broke by others without his privity, 
2 Il. 589. H. P. C. 108. 

Or, he is reſcued out of cuſtody by others, without his privity. 
q 11. 589. RF. —— 18. 

Or, is let out by conſent of the gaoler. 2 Inft. 589. H. P. 
C. 108. 

Or, if he break priſon for neceſſity, when it is burnt by li lut- 
ning, or by other perſons, without his privity. 2 .f. 590. 
H. P. C. 108. 

Breaking prilon 18 no felony, if the priſoner was committed for 
an offence, which does not require judgment of life or member: 
5, for petit larceny, 2 I. 590. H. P. C. 110, 

For homicide fe dgfendendo, or by chance-medley. 4 7, 590. 
H. P. C. 110. 

For giving a mortal wound of which a man dies within a year; 
for tho? the death relates to the wound, yet it was not felony at 
the time of breaking prifon. 2 inf. 591. FE. P. C. 103. 

For ſuſpicion of felony not found by record, when no felony is 
committed. H. P. C. 109. 2 Li. 590. 

Or, if the priſoner was committed without lawful warrant, 
2 Infl. 590, 591. H. P. C. 109. 

Or, if the warrant does not ſnew a cauſe, that requires judg- 
meut of life or member. 2 1. 591. 

But breaking priſon is felony, if the priſoner be committed by 
a caþias upon an indictment, or appeal, or other record finding 
the felony, tho' no felony was committed. 2 Inf. 590. Ii. 
P. C. log. 

Or, if committed only on ſuſpicion of felony, when a felony 
was committed. 2 IH. 599, 592. H. P. C. 10g. a 

Or, committed for a felony made fo by ſtatute ſubſequent to 
1K. 2. H. P. C. 108. 2 Inft. 592. 

If committed for treaſon, breaking priſon is only felony. 
2 Inff. 890. H. P. C. 109. 

Yet breaking priſon with intent to deliver traitors is treaſon; 
@r it is an abetting of treaſon, in which there are no acceſſorics. 
2 Inf, 590. H. P. C. 109. 

A man may be indicted for breaking priſon, before he be con- 
ned of the felony z for which he was committed. 2 1nft, 592. 
H. P. C. 110. 

Put the indictment ought to be ſpecial, and ſhew that he was 

Gmmitted for felony. 2 in/t. 591. J. F. C. 109. 


— ——— — — 
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IMPROPRIATION. 
Vide Advowſon, (E.) 


IN C ASU PRO VIS. 
Vide Dum fuit infra AÆtlatem, (D.) 


INCIDENT, 


Fide Condition, (G. 10.)—Courts, (P. 4.)— Franchiſes, (p. 10 
&c.) - Grant, (E. 11.)—Heomage, (G. 2, 3+)—Parcener;, 
(A. 3, &c.)—Prohibition, (G. 23.)—Rent, (C. 4.) 


INC LOS URE. 
Vide Common. Droit, (M. 1, 2.) 


IN CONSIMILI CAS. 
Vide Dum fuit infra Aitalem, (E.) 


INCUMBRANCE. 
Vide Chancery, (4 A. 10.—4 I. 3, &c.) 


INDENTURE 
Vide Fait, (C. 1, 2.) 


TNDICAVIT. 
Vide Dijines, (M. 10.) 


—_— ** 


INDICTMENT. 
(A) Indicment, What ſhall be. 


N indictment is an accuſation or declaration at the ſuit of 
the king, for ſome offence, found by a proper jury of 
twelve men. Co. L. 126. b. 
And it ought to be found in the ſame county, where the offence 
was committed. H. P. C. 203. Vide Action, (N. q.) 
So, by the. 11 H. 4. 9. an indictment ſhall be void, unles 
: made by enqueſts of the king's liege people, returned by ſherifis 
or bailiffs of franchiſes, without nomination of any: of which | 
N enqueſts none ſhall bc outlawed, or fled to ſanctuary for treaſon, 
or telony. 1 
So, if any one was outlawed, or returned at the nomination of 
the party, c. the whole indictment will be avoided, tho' twentf 


R others were upon the ſame enqueſt. H. P. C. 202. * 
$1 n 


—— 


Pf 


INDICTMENT. 


And therefore, an indictment, which does not appear to be 
beſore twelve proves & legales homines in the ſame county, ſhall 


be quaſhed. R. 2 Rol. 82. { : b 
The indorſement upon the indictment made by the jury is part 


of the indictment. R. Tel. 99. 1 
And if the jury find billa vera for part, and ignoramys for 
her part, it is void; for they ought to find the whole or nothing, 
R, Hl. 99. 1 Sid. 414. 
*But if the indictment have more than one count, they may 
6nd Lilla vera for one, and ignoramus for the reſt, Coup. 325.* 
80, if they find it conditionally : as, / maſſuagiam ſit in Paſeſſton g 
dumini regts tuuc billa vera, MK. F el, 15. | 
Or, que eft billa vera, without ſaying expreſsly quod offs 2 Mad. 
296. 
jt — an indictment for murder againſt A. and B. if they 
fnd billa vera guoad A. and quad B. only manſlaughter. R. 


Kal. 407. { 
So, if upon an indictment for murder, they find Bd vera ſe 


dfendendi, R. 2 Rol. 52. | 

lt, upon an indictment for a libel, they find guzad the words 
Ala vera, ſed utrum malitigſe ignoramus. R. 1 Leo. 287. 

But finding quod ſeparales praſentes ſunt bille vere is well; for 
that extends to all. R. 1 Sal. 376. 

[If the caption is ad um Epiphanii, inſtead of Epiphanie, it is 
ill. Rex v. Warre, P. 12 G. Sir. 69$:] 


(B) Pꝛeſentment, hat. 


A preſentment is, when the jury preſent an offence to the court, 
without an indictment delivered to them. 2 1nft. 739. 

And therefore, every indictment contains a preſentment, but 

not / contra. 2 It. 739. ; 

As, if a preſentment be found by a ſubſequent jury, quod 

pitif, inditamentum eft billa vera, it ſhall be quaſhed : for it is 

w indictment till the finding. R. 1 Sal. 376. 


3 


(C) When neceſſary. 


AN accuſation for treaſon, felony, or other offence, generally, 
ought to be by indictment, or preſentment. 2 L. 46. 

Put at common law, if any was taken for larceny in the ma- 
cr, and brought preſently into court, he might be arraigned 
vithout indictment; and ſuch was the cuſtom of ing fantheef in 
ume manors. H. P. C. 198. 
But this proceeding on the manner ſeems wholly taken away 
by the ſtatutes 25 Ed. 3. c. 4. 28 Ed. 3. c. 3. 42 Ed. 3. c. 3. 
H. H. P. C. iq. 

0 in treſpaſs, if a verdict finds, that the defendant ſtole the 


Bl. P. (. 199. 


Vel. Iv. C * * gut 


boods, he may be put to anſwer, without other indictment. 


386 INDICTMENT. 


But this muſt be in a court which has criminal juricha: 
2 Haul. 303. 2 H. H. P. C. 151.* JurildiQtin, 
If an approver charge B. and afterwards waive his charge, the 
king may proceed againſt B. thereupon, without indictmen 
Sho. 109. *2 H. — * C. 1491 I;o.* N 
So, if an appellant be nonſuited, the king ma : 
the appellee, 3 indictment. So. * Th 3 rf 
*: H. H. P. C. 221. Vide2 H. H. P. C. 65,8 " 
So a man may be charged for an offence under felony by in. 
1 1 Sho. 107, &c. 5 Mod. 459. Vide Infirmatin, 
» I. 


(D) Foz What Dffence an Indläment lies. 


ide Infor- N indictment lies for every crime by common law 
mation, (B.) A as, for treaſon, or feloriy 8 N 

Miſpriſion, perjury, ſubornation, forgery, Qc. 

So, for kidnapping. Comb. 10. 

[For extortion, indictment may be at ſeſſions. Rex v. Leggar 
H. 4 G. Str. 73] | 

So, for a conſpiracy to charge one with an offence, without 
more. R. Mod. Ca. 185. | 

And the conſpiracy may be laid without any overt aQ; and 
if one be convicted, judgment may be given againſt him before 
the trial of the other. Sr. 193.“ 

*So, for conſpiring falſely and without any probable cauſe to 
charge a man with having taken out of a bag belonging to one of 
the defendants a certain quantity of human hair, the goods and 
chattels of the faid defendant (tho' the charge made by the con- 
ſpirators do not alledge the taking to have been cither eau or 
unlawful.) 3 B. M. 1321.“ | 

And the juſtices of peace at their ſeſſions have juriſdiQion 
over ſuch offence; a conſpiracy being a treſpaſs, and tendity to 
2 breach of the peace. Id. ibid.“ 

So, for every miſdemeanor to the prejudice of the public good: 
as, for a libel againſt the government, or a magiſtrate. Sal. 698, 
3 Med. 139. 

Tho' the words are not actionable. R. 3 Mad. 139. Fit 
Libel, (A. 1, &c.) 

For, words which tend directly to the breach of the peace, 

4 Sal. 698. 
þ So, for every breach of the peace; as, falſe impriſonment, 
| 2 Inft. 5 5. Battery, riot, &c. 
Sending a challenge. Comb. 10. Sal. 698. 
Debauching another man's wife. Comb. 377. 
For an abuſe in the execution of an office : as, the removal ai 
a ſick poor perſon. 2 Mod. Ca. 326, 
[Againſt a conſtable, for diſcharging a perſon brought to the 
watch-houſe by a watchman in the night. Rex v. B 7: 
32 & 33 C. 2. 2 B. M. $64.) 
: For a reſuſal in any officer to execute his office, R. 1 $/. 351 
Skin. Jo. 2 Sho. 75. a 


INDICTMENT. 


[For refuſing to execute the office of conſtable. Rex v. Lone, 


M. 5 G. 2. Str. 920. ] : 
#3ut an indictment for not ſerving the office of conſtable 


under an appointment by a corporation, without ſhewing a right in 
the corporation to appoint by grant or preſcription is bad. Doug. 


$34 536, 538.5 


(For not taking upon him the office of overſeer, when ap- 


pointed; for diſobeying an act of parliament, is indictable by 
the principles of common law. Rex v. Jenes, M. 14 C. 2. 


9 146. 3 . 
Or, a refuſal to receive or maintain his apprentice. R. 1 Sal. 


331, Mad. Ca. 163. 

80, ſor a bad contrivance, tho' it be not executed: as, for a 
contrivance to kill ſuch a one. X. 1 Sid. 231. 

Or for any thing againſt decency and good manners; as for 
taking up dead bodies, tho for the purpoſe of diſſection. Durn, 
C E, 2 val, 733. ; 

Tor an attempt to pick a pocket; to commit ſodomy. Str. 196.] 

'To charge one with a baſtard, whereby he may gain money 
from him. R. 1 Vent. 304, 5.] 

If one ſlander a juſtice of peace in the execution of his office. 
Cam. 46, 65. 

[For ſaying of a juſtice of the peace, in the execution of his 
office, you are a rogue and a liar, Rex v. Revel, P. 7 G. 
Str. 420. 

An ns lies againſt the overſeer of the poor, for re- 
fulng to receive a pauper removed by order of two juſtices, 
under 13 C 14 C. 2. c. 12. Rex v. Davis, M. 28 G. 2. 2 B, 
A1. 799. | "es 

If any one colle& money for the pubiic uſe, and do not pay it. 
Rl. 2. 

80, if he refuſe to be a juror within his wardmote. Seb. 
2 Shy, 5 29. | 

[Againſt a pariſhioner, for not doing his highway-labour, Rex 
. Baal, T. 32 & 33 G. 2. 2 B. M. 832.) 

$9, for a great immorality in publick, (but it was accompanied 
vith a riot.) R. 1 Sid. 168. | 

For ſetting up a mountebank's ſtage. Comb. zog. 

do, for a fraud or deceit upon a particular perſon : as, for play- 
ng with ſalſe dice. X. 2 Rol. 107. 

2 to be a broker and ſelling beer, for Portugueſe wine. 
lad. Ca. 301. 

For forging a protection, tho? he could not uſe it. 1 Sd. 142. 

If a tradeſman commits a deceit, or abuſe in his trade, Per 
Hit, Comb, 16. 

If any one by falſe inſinuations gets a note, an account ſigned, 
Cc. into his hands, and then cancels it. Med. Ca, 175. 

So, for any thing generally prohibited by ſtatute, if it be done, 
m indictment hes for it: as, for champerty. Cz. Fuſt, 87. b. 
it in Aﬀions upon Statutes. 

for being a vagabond. R. 2 Ov. 577. 2 Rib. 172. 

Cc2 For 
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fortis works.) Rex v. White, P. 30 C. 2. 1 B. M. 333. 


INDICTMENT. 


For ſelling in pots unſealed. 1 Sid. 409. 1 Vent. 13. 
For travelling with more than five horſes, contrary to the 
22 Car. 2. 4 Mod. 145. | h 
So, if a thing before unlawful be prohibited by ſtatute and 
particular remedy or method directed for the puniſhment, yet ; 
indictment lies for it, as, for keeping hogs in the city of 1 
contrary to the /. 2 W. & M. 8. /. 20. for it is a nuſance b 1 
common law. Sal, 460. | 1 

[Where the offence intended to be guarded againſt by a ſlate 
was puniſhable before, there the particular remedy given by ſta. 
tute is cumulative, and does not take away the former; where the 
ſtatute enacts, that what was not puniſhable before, ſhall now he 
puniſhable in ſuch a particular manner, there that method mus 
be purſued, and not indictment. Rex v. R:binſen, T. 32 & 3 
G. 2. 2 B. H. 799.] F 

*Therefore an indictment lies for diſobedience to an order of 
ſeſſions, it being an offence indictable at common law, id. 

*And where no particular remedy is pointed out by the ſtatute 
giving the ſeſſions juriſdiction, or where ſuch remedy is given, 
but by any circumſtance is rendered impracticable, there the only 
remedy is by indictment. 1bid.* 

But where the ſummary remedy can be purſued, it is unte: 
ſonable, oppreſſive and wrong, to take the remedy by indictment. 
Ibid. 

* an indictment lies for a thing to the publick damage, tho 
prohibited only by a private ſtatute. Per Tꝛuiſd. 1 Sid. 209. 

For a common nuſance. 

[For a ſmell, though not unwholeſome, if it renders the en- 
joyment of life and property uncomfortable, (as Dr. Ward's aqua 


[For making great noiſes in the night with a ſpeaking trumpet, 
Rex v. Smith, T. 12 6. Str. 704.] 

{For ſetting up a fair, market, leet, &c. Mod. Ca. 183. 

For fiſhing in another's fifth pond. Mad. Ca. 183. 

[For having coining tools. Rex v. Sutton, P. 10 6. 2. 
Str. 1074+] 

If they are only to ſtamp part of one fide of the coin (5 to 
make a ſceptre) it is not treaſon within 8 & g IF. c. 25. but 
only a miſdemeanor at common law, Rex v. Sutten, P. 10 C. A 


B. R. H. 371.) 


(E) Foz what, not. 


UT no indictment lies for a thing prohibited by a ſtatate 
which directs a particular method of proſecution, if it was 


offence beſote: as for keeping an alehoule without licence. Fr 


Flaught, 2 Ret, 398. Pal. 388. R. 1 Foice's caſe, Sho. 399 

Bemb. 853, 398. 9. R. Sal. 450. Mod. Ca. 86, —Per 2 

Ch. Ji. outs 4 Md. 144. Dub per Holt, Comb. 405. ©2 bir, 
. 


799 | 
(tor killing a harc. Rex v. Buck, H. 12 G. Sir. 45 
0 


INDICTMENT. 


or an offence for which a penalty is inflicted by ſtatute, 
without ſaying to whom, or how recoverable, Rex v. Malland, 
Hl. 2 G. 2. Str. 828. Vide Forfeiture, (C. )] 


For being a juſtice of peace, when he had not 20 /. per annum, 
R. 2 Cr. 643, 4+ 2 Kol. 247, 8. 


f t a non- conformiſt come within five miles of a corporation, 

he where the ff. 17 Car. 2. 2. gives 40/. penalty to be recovered by 
Abt or information. N. cont. per 2 J. 1 Mod. 34. 1 Vent. 63. 

ite 1 K. 430. But the reporter makes a quære, and Sh. doubts of 

a. it, So. 399. Denied to be law, bg 47. 

he If an overſeer refuſe to make an account. Dub. 5 Ad. 180. 

be If a man having lands which maintain a plough, do not fend 


we cart to the repair of the highway. Dub. 2 Rol. 412. 

If any make bricks contrary to //, Geo. which gives a penalty. 
22 indictment does not lie for a thing prohibited by a pri- 
nte ſtatute, which tends only to. the damage of a particular per- 
ſon. 1 Sid. 208, 209. 5 5 

80 an indictment does not lie for a miſdemeanor, which pre- 
judices a particular perſon only: as, for inticing away an appren- 
tice from his ſervice. R. 1 Sal. 380. Dub. Mad. Ca. gg. Ac. 
Mad. Ca. 182. 

For a treſpaſs of a private nature, tho' laid wi & armis; as 
for entering a yard, and erecting a ſhed, or for pulling the thatch 
of a houſe, or for entring a field, by ſixteen perſons, and keep- 
ing proſecutor out of poſſeſſion, if no riot or unlawful aſſembly, 
Rex v. Sterr, Rex v. Atkins, Rex v. Gillet, Rex v. Bake, T. 
5G. 3. 3 B. M. 1698, 1706, 1727, 1731.] 

[Tor a deceit of a private nature, as for not delivering the 
quantity of beer agreed for and paid for. Rex v. Combrune, P. 
24 6. 2. 1 Will. 301. 

(For ſelling bert meaſure, tho! it lies for ſelling by falſe meaſure; 
thus, ſelling fer two chaldron of coals a quantity defective by four 
buſhels, of what two chaldrons ought to be, is bad. Rex v. 
Ofern, T. 5 G. 3. 3 B. AM. 1697.] 

*o an indictment does not lie for knowingly exp/ing to ſale and 
fling unwrought go/d der the ſterling alloy, as and for gold of 
the true ſtandard weight, for it is ut indictable in a private per- 
lon: the ſtatutes relate only to ge/d/miths, and it is not a com- 
mon law offence, being only a private cheat. Rex v. Bower, 
Cup. 323.“ 

For incloſing land, whereby commoners cannot take their 
common, Semb. Cro. El. go. 

For cheating in woading cloth to the 3d but not to the 4th 
tall, as uſage requires. R. Shin. 109. 

90 it does not lie for unmannerly words of a mayor, Oc. of a 
forporation, tho? they are a cauſe for ſurety of his good beha- 
nour, and for a commitment unleſs he gives turety. X. Sal. 697. 
Md. Ca. 124. | 
Nor, for words to the prejudice of a market of a corporation, 


X 1 Sal, 370. 
C3 | Or, 
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as, if he receive money from B. alledging that 


INDICTMENT, 


Or, to the ſcandal of a juſtice of peace for ſuch a particuly 
fact. R. Sal. 698. 
So it does not lie for impoſing upon the — of another: 


5 1 ſent him for 
it, whereas A. did not ſend him; unleſs he comes with falle jg. 


 kens. X. 1 Sal. 379. Mad. Ca. 105. 


*The words “ purporting to be a bank note” in an indictmen, 
mean that the note upon the face of it, appears to be a bank n 
and the want of ſuch appearance cannot be ſupplied by evidence 
of repreſentations of the party when he diſpoſed of it: but he 
may be indicted for a fraud. Doug. 300, 302.* 

[For a bare attempt to deſraud ; if no falſe tokens, nor fray 
committed, nor conſpiracy. Rex v. Bryan, P. 3 G. 2. J 
866. ] | 

If a man upon payment of money do not deliver the goods 
pledged for it. 1 Sal. 379. 

[Againſt a miller, for detaining part of the corn, Rex x, 
Channel, H. 1 G. 2. Str. 703] 

So an indictment docs not lie againſt a juſtice of peace, &. 
for not committing a rioter charged by oath ; for he is the judge 
in ſuch a caſe. Comb. 317. 

[For caſual damage in doing a lawful ad; as in unloading 
goods, if the wind blows them upon a paſſer by. Rex v. Gil 
T. 5 G. Str. 190.] | 

[For ſecreting A. who aſhrmed ſhe was with child of a baſtard 
by him. Rex v. Chaundler, MH. 11 G. 2 Ld. Raym. 1368.] 

For bringing a baſtard child into a pariſh, Rex v. Warn, 
M. 12 G. Str. Gg4-] 

[For a conſpiracy to marry a pauper ſettled in A. to a perſon 
ſettled in B. in order to bring a charge on B. Rex v. Edward; 
T. 12 G. Str. 707. Sed ſcinb. information lies.] 

For keeping a lying in hoſpital for unmarricd women, whereby 


the pariſh is burthened with baſtards, Rex v. Macdonald, H, 


5 C. 3. 3 B. M. 1645. Vide flat. 13 G. 3. c. 82.] 

Not every conſpiracy is a ground for a criminal proſecution, 
(as ſetting up a baſtard child ;) and the boundaries are often nice, 
between a matter indictable and a fraud cognizable in equity, 
Chetwynd v. Lindon, T. 1752. 2 Vezey 450.] 

[An aſſault on two perſons cannot be joined in the ſame in. 

dictment. Rex v. Clendon, T. 4 G. 2. Str. 870. Ld. Royn, 
1572. 
4 This is held not to be law. The king may call a man to 2. 
count for breach of the peace, by breaking two heads inſtead of 
one. There have been many informations for libels again 
the king _— his miniſters. Rex v. Benfield, P. 33 G. 2. 26. 
M. 980. ä 

So after verdict judgment ſhall be arreſted, Rex v. Mall) 
Rex v. Dunnage, H. 1 G. 3» 9 B. A. 1125 1130] 


INDICTMENT. 


x) When an Jnditment againſt ſeveral is good. 


0, for an offence joint and ſeveral in it's nature, two may be 
Snckel together: as, for a treſpaſs. 1 Sal. 384. 


Os . 

For extortion. R. 1 Sal. 382, 
t, Huſband and wife for keeping a bawdy-houſe ; for it is a nu- 
0 lnce. R. 1 Sal. 384. 


So, for keeping ſeveral inns /eparaliter, ad nacumentum. 2 Rel, 


4Aed for the ſame act: as, for uſing a trade without being an 
apprentice. 1 Sal. 382, 
For having inmates in their houſes. E. 2 Rel. 164. 
For doing a thing againſt a ſtatute, or proclamation” Nad. 
210. 
15 if ſeveral are joined to the ſame indictment for having 
ſereral inns, they muſt be charged ſeverally for their offence. R. 


2 Raul. 345. 
A wife or ſervant joining with a ſtranger in the ſame murder, 


trie et ex malatia præcagitata, &c, is good for both, reddendo ſin- 
gula ſinguits. Faſter 329. 

gut ſeveral perſons cannot be joined in one indictment for 
perjury, for it is a ſeparate act in each. Str. 921.“ 

*And the general rule is that where the offence is one entire 
joint act, one indictment or information may lie againſt ſeveral ; 
but where the offence of one cannot be conſidered as the offence 
of the other, there one indictment, &c. will not lie for both. 
2 Bur, 984. 


(G) The Fo2m of an Indickment. 
(G. 1.) It ought to have Certainty. 


: a criminal charge, there is no latitude of intendment to in- 
clude more than is charged; the charge muit be explicit 

enoug]; to ſupport itſelf, 2 B. M. 1127.5 

An indiclment ought to be certain. 5 C. 121. a. 

* certainty to a general intent is ſufficient. C. L. 303. a. 
6 C. 121, a. | 

And therefore, an indictment ought to ſhew the chriſtian and 
name of the defendant. 
And by the common law, if the defendant had a dignity, it 
ought to add his dignity ; for it is parcel of his name. 
So, if he had an office, and was indicted in reſpect to his 
ofice, it ought to add his name of office, 
do, by the . 1 H. 5. 5. the addition of the defendant's eſtate, 
(eyree, or miſtery, the town, or place, and county of which he 
Sor was; and if ommitted, outlawry thereon ſhall be void, and 
"c indictment may be abated by exception. R. 2 Rol. 225. 
2 Alalement, (F. 23, &c.) ; 
C04 The 


*. where a ſingle act makes an offence, ſeveral cannot be in- 


may be charged in one indictment, and concluding felcnice prodi- 
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INDICTMENT, 


The addition may now be of a degree by creation, or wichen 
creation: as, earl, biſhop, knight, eſquire, gentleman, widzw, dam 
clerk, &c. 2 Int. 666. a 
Or, of an occupation: as, merchant, grecer, labourer, ſoirſer 
Sc. 2 Infl. 668. . 

And his reputed degree is ſufficient : as, if he be called gu. 
tleman, where he was only yeoman in truth. X. 6 G. 6— 
3 Inſt. 668. BUS | 
But if he be called yeoman, ſpinſter, Sc. where in truth he! 
a gentleman, and ſo reputed, the indictment ſhall be quaſheq, 
2 Lift. 667, 668. 

But an addition of office is not ſufficient, unleſs he be indiQ«4 
in reſpect of his oſſice; for it is uncertain, being competent tg 
all degrees, as farmer, butler, ſervant. 2 Inſt. 668, 

Nor an addition of citizen; for it does not ſhew his degree, or 
miſtery. 2 Ii. 668. 

Nor, of vagabond, heretick, and the like. 2 Inft. 668, 

If a mercer, Cc. be a gentleman he ought to be named by the 
higheſt, viz. gentleman. 2 Inf}. 668, 669. 

And the addition ought to be annexed to the perſon indiQted; 
for after an alias dictus, it is not ſufficient. 4 Ed. 4. 10. a, 
2 Inſt. 669. 

So, A. uxor B. ſpinſter; for it may be referred to A. or B, 
Dy. 46. 6b. 

Otherwiſe, if it was A. ur E. nuper yerman ; for that cannct 
be referred to the wife but only to the huſband, R. Dy. 47. . 
Cro. El. 750. k 

The addition of the place may be, nuper. 2 Inf. 669, 670, 
If a city or borough be a county, the addition of that only (: 
of Landon) is ſuthcient. 2 ,. 669. 

The addition of a pariſh is ſuſſicient. 2 1. 669. 

But if there be two towns in one pariſh, he ought to be named 
of one of the towns. 2 ft. 669. 

Or, if there be D. magna & parva, the addition of D. alone 
is not good. 2 If, 669. 

It ought to be plainly expreſſed that he is of ſuch a place: 2nd 
therefore, A. mercator de Londen is not ſufficient z for perhaps he 
does not reſide in London. 4 Ed. 4. 10. a. 

So, A. parſon of D. for he may be parſon there without ref. 
dence. Cont, for non- reſidence ſhall not be intended. 2 Inf. 669, 

If an indictment gives a bad addition, it will be helped by the 
appearance of the defendant. 2 If. 670. 

So, if there be no addition. Per Keiling, 1 Sid. 247. 

And an outlawry upon it ſhall be avoided only by error, et 
plea, though by the ſtature it is ſaid to be void. 2 1»ft. 670. 

It is ſuſſicicut if the addition be in Engliſh, R. 1 Sid. 101. 

If there be an indictment as acceſſory, it muſt have the name 
of the principal. 

If the ſurname be miſtaken in an indictment, he ſhall anſwert9 
the felony, 1 H. 5. 5. b. As, Martyn for Morten. R. Kels. 12 

Otherwiſe, if his name- of baptiim be miſtaken. 1! H. 4. 
41. 6. F. Grone 88, | 90 

þ 


INDICTMENT, 
8b, in treaſon, or treſpaſs, quod procuravit quendam ignotum, is 


ſulicient; for all are principals. 
Or quod quidam ignotus in a vizor gave the mortal ſtroke. R. 


LI. 10. 


& it ought to ſhew the day and year of the offence. . 95. a. 

And the place. Dy. 69. 1 Sal. 380. R. Lat. 194. St.g5.a. 

And by the „. 18 H. 6. 12. if a place be alledged and there 
i; no ſuch, it is void. : 

80, if the day of the month be named without the year, it is 

ood, 
2 5 if the day be uncertain; as in Fefls S. Petri, when there 
are two feaſts of St. Peter. 

& the time and place ought to be repeated to every material 
ft: and therefore, grad 10 M. apud B. wmſultum fecit & cum 
gladio felonice percufſit, without ſayiug, adtunc & ibidem percuſſit, 
is bad. Dy. 68, 69. 

$ the reference ought to be to a time or place certain: as, if 
it ſays, Jud perciſit apud A. in comitatu predicts, where two 
counties are mentioned before, tho one was in the addition only, 
Z. 1 Rot. 223. 

But the hour is not neceſſary in an indictment, tho? it is in an 
appeal, 2 I. 314. Mar. pl. 127. 

50, it is ſutſicient, if the time be aſcertained by the caption: 
25 le NM. ult, without tlie yearz for that appears by the caption. 

So, 10 die pot Paſeh ul. 

80, Oftab. Trin. Sc. which ſhall be intended 80 die not 40 
de pal. 

5 diverfis vicibus inter ſuch a day and ſuch a day, is ſufficient 
in an information. R. 2 Lev. 71. 

So the preciſe day is not neceſſary; for he may he found guil- 
ty if the offence was at a former, or a ſubſequent day. X. 
2 Inft, 318. \ 

And if the offence be proved at a day before or after the time 
aledged in the indictment, it will be well. X. upon an Indict- 
nent for High Treaſon, Kelg. 16. 

Tho' it was eleven or twelve years before. Kelg. 16. 

do, in every indictment for treaſon, felony, &c. R. per all 
the Judges, 3 Lift. 230, Syer. 

[Indictments for treaſon, by lexying war, do generally charge the 
gert acts, but on one day only. Toxrley's cafe, 1746. Tefter 7.] 

And if the offence was at a day after the time in the indict- 
nent, the jury may find the very day of the fact to aſcertain the 
forfeiture, or if they find the party guilty generally a leflee, Ec. 
Ray falſify as to the time, tho” not as to the offence, for avoiding 
the forfeiture. . 3 R. Int. 230. 

do to a neglect or non- feaſance no time is neceſſary; for the 
pretent time ſhall be intended: as, qued non efcurievit faſum, Cc. 
do the place is ſufficient, without the county; if the county be 
n the margin. | 
{In criminal caſes, though the county be in the margin, yet 
lle pace where the fact is ſuppoſed to be done, muſt be laid in 
the 
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INDICTMENT. 


the body of the indictment to be in com. prædict. Rex v. Bl. 
ridge, M. 1735. 3 P. V. 439] : 

If the fact is laid to be done in a city a county in itſelf, hut 
which are not co- extenſive, it mult ſay within the city and bis 
of EZ. Wc. Rex v. Bunce, P. 11 G. Andr. 162.] ! 

[ Commuunis flrata, frve alta regia via, denote the ſame Place, ang 
are not uncertain. Rex v. Hammond, H. 3 G. Sir. 44.) 

[The terminus a quo and ad quem a road leads, is not neceſſary, 
Bid.] | | 
[At the pariſh of A. near the highway, and dwelling-houg; 
is {uthci-nt ſor a nuſance, without ſaying in the town or vill». 
Rex v. White, P. 30 G. 2. 1 B. M. 333. 

So the time or place need not be repeated to circuniſtance,, 
Mar. pl. 127. 2 Rel. 226. 

And it is ſufficient, that it be coupled to a time precedent in 
an indictment for a treſpaſs : as, an indictment for a forcible en. 
try, qu, 19 M. intravit & ipſum diſſciſtvit, without ſaying, adtun; 
& ibidem difſeifivit, is ſuſſicient. R. 2 Cro. 41. 

If a mortal wound be given, upon which the party dies at an. 
other day, the death ought to be alledged at the laſt day. 

By the ff. 2 & 3 Ad. 6. 24. if the ſtroke be in one county and 
the death in another, the indictment may be in the county where 
the death was. | 

And an acceſſory in one county to an offence in another, may 
be indicted where he was acceſſory. 

If a robber in one county fly with the goods into another, he 
may be indicted of the felony there, but not of the robbery, 


ge. 


So an indictment ought to ſhew the certainty of the offence: 
and there.ore, zu indictment for murder, or felony, muſt thew 
all the circumilances of the fact in certain: as, by whom. 

In what manner committed. 

Upon what part the wound was given, upon the face, arm, 
Sc. 4 Co. 41. a K. 5 Co. 121. 6. 

And of what depth or breadth the wound was, when there was 
no amputation. 4 C. 42. 

If it iays, gued ſuffocavit, Sc. et qud ſffecatione obiit, without 
ſaying, de gizd, Oc. it is bad. 1 Rel. 137. 54S 

So an indictment, gued dedit plagam circiter peftus, or, ſujtr 
brachium, without ſaying, dextrum, or finiſirum, is bad. 4 C. 
40. boa K. 5 Co. 121. 6. 

So an indictment for larceny ought to ſhew the value of the 
goods, to diſtinguiſh grand, or petit larceny. 

If it be a live thing, it is ſaid pretii; if dead, ad valentiam. 

So an indictment for an eſcape, or breaking priſon, ought to 
ſhew for what crime he was taken, or committed. &.. 95. 4. 

For a contempt in not executing a warrant, it ought to ſhew 
the nature and tenor of the warrant. R. 1 Vent. 305. 

An indictment for extortion ought to ſhew in what inſtance 
committed. Mad. Ca. 32, 3. 


What fer was due, or that nothing was due. K. 3 Le. 1 
| 1 


INDICTMENT, 


An indictment for ingroſſing magnam quantitatem flraminis & 
Eau, without ſaying, how much, is bad. R. Cro. Cur. 381. 

80, for erecting diverſa cottagia. Show. 389. 

Or, for {topping quandam partem regie vie, aque crſus, Cc. 
4g an aſſault upon ſeveral of the king's ſubjects, between 
ſuch a day and ſuch a day. Per Hot, Sho. 390. 

For ſaying or publiſhing ſuch words, aut familia, Bro. Action 
2 Goſe 112» : 

(Calummatrix, et communis er turbilenta pacis perturbatrix, et 
lites rixas et pug nas movit et incitavit, et qrendan J. A. verbis con- 
uncl et opprobrits abiſa fuit in demo igſius J. A. too general. 
Rex v. Taylor, M. 3 G. 2. Str. 849.] 

A common and turbulent brawler, a ſower of diſcord among 


her quiet and honeſt neighbours, ſo that ſa hath ſtirred, moved 


and incited divers ſtrifes, controverſicg, quarrels and diſputes, 
among/t his majeſty's liege people, co7:712 pacem, Wc. is too ge- 
ncral. None but a barretor and a common ſcoid are indictable 
by general words. Rex v. Cooper, H. 19 G. 2. Sir. 1246.] 

; Quad fabricavit, ſen frabricari cauſavit, &c. R. 1 Sal. 342, 371. 

For a nuiſance, that defendant /epem levavit vel levari cauſavit, 
il, for uncertainty. Rex v. Stougleam, P. 4 G. 2. Str. goo.] 

[inditment for conveying, or cauting to be conveyed, a pau. 
per, is too uncertain z or if it docs not ſay, that he was unable 
to maintain himfſc!'. Rex v. Flint, P. 10 G. 2. B. R. H. 3750.] 

Jul cepit extorfev> pro quelibet equa 2d. pro quibuſiibet 20 ovibus, 
G. K. 4 Med. 103. a — 

$9 quod A. exiftens ſervus, ſive deputatus took, S. is bad. R, 
1 Nu.. 263. 

Aud = there was ſuch an order, &', for it ſhould be poſitive, 
tut there was. R. 1 Sal. 371. 

Aud exeneravit termentum dans plagam, without ſaying, per- 
caſt, R. 5 Co. 122. 6. 

Aud neſciens potum fore venenatum bibit, without ſaying ex- 
pefily, venenum bibit. R. 4 G. 44. b. 

That he refuſed bail, without ſaying, that any was offered, 
I. Med. Ca. 32, 3. 

That he made panes non habentes debitum ponduz, without ſaying, 
what is due weight, R. Sal. 687. 

UIndictment for procuring by falſe tokens muſt ſpecify them. 
Rex v. Munoz, H. 13 G. 2. Str. 1127.) 
en exercuit quaſdam diabolicas artes, Anglice, withcraft, R. 

. 156, 

[Quia male et negligenter ſe geſſit in exccutiane of the office of 
wnſtable, too general. Rex v. Winteringham. Sir. 2.] 

[50 de ſcriptis, bonis et catallis, de D. deripiebant et acfraudabait, 
Rex v. Poxwell, Sir. 8.) 
12 * quantitates cervifie. Rex v. Gibbs, H. 8 G. 
. 497 
* dixit diverſa ſcandaliſu verba of ſuch a magiſtrate, without 
ſg, what words, X. 1 Rl. 79. 

IIndict- 
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395 _ INDICTMENT. 


[Indiftment muſt ſet out the words ſpoken of a juſtice in tt. 
exccution of his oſſice.] 

[If for obſtructing him, it muſt ſhew by what act. Ne : 
Horw, P. 12 G. Str. 699.] | : 

That he took a ſervant without a teſtimonial, it ought to ſhey 
a former ſervice. Sin. 343. 

That he inticed A. from his ſervice, it ought to ſay, quod 1. 
quit. R. Mod. Ca. go, 101. | 

That he inticed a ſervant to take the goods of his maſter, i 
ought to ſay expreſsly, that he took them. R. Mad. Cu. 289, 

So where an indictment is founded upon a contrivance, a fad 
in purſuance of it ought to be alledged. 1 Sal. 380, 

If there be an indictment for refuſal of an oſſice, it Ought to 
ſhew an election by good authority. 5 Md. 96. 

[If for a reſcous, it ought to ſhew the writ, and alſo the warrant. 
R. 2 Mod. Ca. 357.) 

An indictment pro contrafuct' monetum ad inſtar pecum dimin 
regis, ought to ſhew, ad inflar what pieces, viz. groats, fil. 
lings, Ee. 

In an indictment for carrying a perſon with the ſmall pox 
from one pariſh to another; it muſt be ſet forth, that defendant 
knew the perſon had the ſmall pox, and that it was with an il 
intent. Rex v. Bunce, P. 11 G. 2. Andr. 162.] 

[On an indictment on 5 El. c. 4. if it is averred, a trade uſed 
in Great Britain, inſtead of England, it is bad. Rex v. Hitch, 
T. 9 6. Rex v. Pariſh, T. 12 G. Str. 552. Rex v. Lila, 
M. 1 G. 2. Str. 788.) 

[Aud cum there was ſuch an order, &c. Rex v. Crowherſ, 


P. 10 GC. 2 Ld. Raym. 1363.] 
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(8. 4.) So words uncertain cannot be ſupplied by an nuwend; : as, 1 

| Ces by indictment for treaſon for ſaying, «ve have had two wicked ling 
Innurde, (innuendo Ch 1/t ond Chas 2d) if they (innuendo the people) wills 
fland to their principles, wwe ſhould conquer our enemies (innuendo 4. 

ling and all his Izyal ſubjes,) is bad; for an innuendo cannot de- 


termine the fenle of the words. R. 3 Mod. 5 3. 


8. 5.) But certainty in an indictment to a general intent, is ſuſicient, 
br ag Co. L. 303. a. 5 G. 121. a. | 
certain. And therefore, an indictment for felony, quod cepit bona © 
juſclam ignolt, is ſuihcient, St. 95. b. 
Or, an horſe, Fc. of ſuch a value, without mentioning a 
owner. 
Qual pereufſit ſuper ſiniſiram partem lateris, is well: for latu's 
a known part. R. 2 Cro. 95. 
So dans plagam, feu cantisſionem is well. R. Mar. pl. 127. 
Dud languebat a 15. die ad 16m. diem, without ſaying, to what 
hour in the ſame day. Mar. fl. 127, 
Indictment grod fecit libellum ad tenorem & effeum ſequent 
R. 1 Sal. 324, 417. | 
g Quod fabricavit a leaſe with the mark of B. cijus tenor ſequitir 3 
tho* the mark is not ſhewn. R. 1 Sal. 342. 


Q 


INDICTMENT. 


ud fabricavit ſcriptum obligatorium ; tho? it does not ſay that it 
urports to be an obligation. R. 1 Sal. 342. 
P That A. razed out an indorſement on a bank-note, though it 
appears that the words razed out were wrote on the face of the 
note, Rex v. Bigg, A. 3 G. | Sir. 18. 3 P. W. 419.] 
Awad ferit libellum in quo continetur inter alia, Dc. R. Sal. 417. 

Jud ipſe & 20 alii ingreſſaverunt, without ſaying, & quilivet 
erm ingroſavit ; for they might join. Cro. Car. 380. 

Id recenter recepit felones ; though it does not ſay, that he 
due them to be felons. R. 2 Lev. 208. 

Aud A. exiſiens ſuch an officer of ſuch age, Cc. fecit, &. 
without ſaying 7unc cviſtens; for where this word relates to the 

tlon, and is not collateral, it ſhall have a general conſtruction. 
R, 2 Rel. 226. 

[Indictment againſt a pariſhioner for not performing his high- 
way-duty, A. B. and C. D. being ſurveyors, is ſuſſicient, without 
ſaying by whom or on what day they were appointed. Rex v. 
Brall, T. 32 & 33 G. 2. 2 B. M. 832.] 

[That defendant kept a common, ill- governed, diſorderly houſe, 
and for his profit unlawfully procured certain ill-diſpoſed perſons 
of ill fame and diſhoneſt converſation, to frequent, and the ſaid 
perſons in the ſaid houſe to remain, /ighting of cocks, boxing, playing 
of cudgels, and miſbe hat ing themſelves, is ſuſficient. Rex v. Higglu- 
ſun, 7. 1 6. 3» 2 B. M. 1232. 

An indictment, for a conſpiracy to indict for a capital offence, 
being laid © that the defendants did wickedly and maliciouſly 
(omitting the word falſcly,) conſpire to indict and cauſe to be in- 
dicted A. B. for a crime or offence, (omitting to ſpecify what 
crime) liable by the laws of this kingdom to be puniſhed capitally; 
and that they, according to the conſpiracy aforeſe:id between them 
33 aforeſaid before had, did afterwards falſely, wwickedly and 
maliciouſly indict him, &c. ſpecitying the very indictment itſelf, 
which appears to be a capital crime; is a good indictment altho 
tie word falſely be not added to the firſt charge of the conſpiring, 
nor the particular crime there ſpecified ; and altho' it be not laid 
that the ſaid A. B. was acquitted of it. 2 B. A. geg.“ 

Where an indictment is brought on a ſtatute which has general 
prohibitory words, it is ſufficient to charge the offence generally, 
in the words of it: and if a /#b/equent ſtatute or even a clauſe of 
exception in the ſame ſlatute, excuſe or except perſons particularly 
crcumitanced, out of the general words, ſuch excuſe or exception 
nuſt come by way of plea or evidence; thus an indictment on 
El. c. 4. /. 31, for exerciſing the occupation of a tanner with- 
out having ſerved an apprenticeſhip of 7 years therein, is ſufficient 
vithout ſpecifying and averring the want of other qualifications 
wowed by ſubſequent ſtatutes; for ſuch other qualifications or 
exceptions ought to be ſhewn by the defendant, 2 B. A. 1037. 

But where the words of a ſtatute are deſcriptive of the nature 
0 the offence, or the prrviero of the ſtatute, or are neceſſary to 
eve a ſummary juriſdiction, the indictment muſt in ſuch caſe, 
He in its particular words; as in convictions on the game acts 


and 
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398 INDICTMENT. 


renn 
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— + Wy _ 
fe going, © © 


and for ſwearing and on the act of 8 & 9 V. 3. c. 26. for th 
better preventing and counterfeiting the current coin of this kin 
dom. 2 B. M. 1036, 7.“ 5 

That A. knowing B. was indifted for forgery, concealed a uin 
againſt bim; it is ſuſſicienc that B. was indicted, R. Eg. . 
263. 

80 ſurpluſage does not vitiate an indictment, R. 4 Cy, 41. 
R. 5 G. 121. 5. 2 Mod. Ca. 327. ; 

Nor falſe latin: as, prœfatæ regine. R. 5 Co. 121. b, 

So inducement to an offence does not require ſo much certain: 
as, in an indictment for an eſcape, debito modo commiſſuc, or, jy 
what authority, is not neceſſary, R. 1 Vent. 170, 2 

Indictment quod A. & B. ſuper C. inſultum fecerunt, tc, thy z 
to B. it is found ignoramus. R. Cro. Car. 464. 

So an indictment need not aſcertain more than ſhews the offene: 
not that which aggravates it: as, if it be for taking fiſh out of hi 
pond, it need not name the number or quantity, Per 2 J. Tuſſ. 
cont. 1 Lev. 203. 

[ Noiſome, © enſeve and flinking to the common nuſance of all inbabi. 
ing and travelling, is a ſuſſicient charge of the hurtfulneſs, and d 
the perſons hurt. Rex v. White, P. 30 G. 2. 1 B. AM. 333. 
© Neither needs there more certainty than the words of tlie laut 
import. R. 2 Rol. 226. | 

If it be for forging a cacquet for 5 /arcinis /ini, it is ſufficient, 
Mod. Ca. 87. 

So, contra formam flatuti, helps any uncertainty not materia, 
2 Rol. 227. 
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(G. 6.) Ought to have proper Terms of Law. 


So an indictment ought to make uſe of terms proper or peculir 
to the offence: as, an indictment for treaſon ought to {, 
proditor/e. x 

And contra ligeancie fue debitum. R. 3 Lev. 396. Ca. Pal 
186. 4 Heid. 165. Shin. 442. 

So an indictment for felony ought to ſay, felanicd. St. 96. . 

For murder, it ought to have the word, murdravit, Dy. 20. 
a. Or, murderavit, Per Coke, 1 Rol. 137. 

For burglary, the word, burglariter, or, burgulariter. R. 4G 
39. b. Vaux. 85 

And burgaliter is not ſufficient. 4 Co. 39. b. 40. a. 

For a rape, it ought to have the word, rapuit. St. 96. a. 

An indictment for barretry ought to ſay communis barrefatr, 

For ſcolding, communis rixatrix, for, calumniatrix, is not ſu{liciett 
d. Ca. 11. | 

[In an inditment of a ſcold, it muſt be laid ad commu 

:crmentum. Rex v. Cooper, H. 19 G. 2. Str. 1246.] 

If the indictment ſay fabricavit et contrafecit a bank note tor 
the payment of 520/. and the evidence be, that he raſed ad 
altered the faid note by turning the word two into the word five; 


; this is evidence to ſupport the indictment, Str. 19.“ [4] 
; 2 | 5. 


P 


INDICTMENT. 


2 B. being a looſe, idle, lewd and diſorderly perſon and did 
charge defendant to detain the ſaid A. B. ſ being a looſe, c. is 
I ſulſcient allegation. Rex v. Bootie, T. 32 & 33 G. 2. 2 B. A. 


64- 3 
n that, Sc. is a ſufficient averment. Rex v. Lawley, 


P. G. 2. Str. 904+] 

go an indictment ought to conclude contra pacem. R. 2 Ov. 
527. Cra. Car. 584. R. per 35. Med. Ca. 128. 

If an offence be in another reign, contra pacem nuper regis & 
regis Hun. R. Tel. 66. 

If founded upon a ſtatute it ought to conclude contra formam 
fatutt, R. 1 Sal. 370. R. 2 Rol. 38. Doug. 465 

And, contra formam flatuti, is bad, wlitre there are ſeveral 
ſtatutes in the caſe. R. 2 O. 142. 

And, contra formam ſtatuti predifi, will be bad, where the 
ſtatute is miſ-recited. Per Twiſd. Ray. 192. Lut. 140. 

So, contra formam ſlatuti, ſhall not be rejected, tho? for part it 
would be good by the common law. X. 4 Leo. 49. 

Or tho! the offence was at the common law, and the ſtatute 
adds a penalty, Mad. Ca. 17. 

But by the ff. 37 H. 8. 8. the omiſſion of, vi & armis, viz, 
gladis baceulis & cultellis, does not vitiate. R. 2 Lev. 221. 

The words vi ef armis are not neceſſary in an indictment for a 
riot. Rex v. Wynd, P. 2 G. 2. Str. 834.] 

So the omiſſion of, contra pacem, does not vitiate in an indict- 
ment for a non- feaſance. R. 1 Vent. 108, 111. K. 1 Sal. 381. 

Or, contra pacem nuper regis, where the continuance of the fact 
i; the offence, and the original of it only inducement. R. I. 66. 

f the crime is charged to have been commited in the time of 
the /ate king, and the inditment concludes againſt the peace of 
the preſent king, it is fatal z the judgment mult be reverſed, Rex 
7. Lalup, P. 6 G. 3. 3 B. M. 1901.] 

So, contra far mam flatuti, is not neceſſary where the offence was 
by the common law, and the ſtatute adds only a penalty, Ec. 
* 13. Sal, 460. 1 Sid. 409. Comb. 371. R. 2 Mad. 
116. 

And contra formam ſiatuti nuper editi, is well, tho' the ſtatute i; 
miſ-recited ; for then the court will take notice of the ſtatute, 
Ah. 192. Lt. 140. 

50, centra formam ſiatuti, is not neceſſary, where the offence is 
abreach of duty, tho' his duty in this particular was preſcribed 
by atute. N. 1 Sal. 381. Per Eyre G:mb. 205. 

An indictment for obſtructing the execution of a peer grant- 
ed by Harute, lies at common law, and gf not to conclude, 
en'ra formam ſlututi. Doug. 441, 446.5 

do, in an indictment for murder, if there be the word, mure 
bit ex malitia præcegitata is not neceſſary. Dy. 69. à. 

*An indictment for a nuſance ought to conclude, ad commune 
Kumentim of all the king's ſubjects. $/r. 683.“ 

(Fats done by virtue of an act continuing a former one expir- 
ed, may be laid to be done by virtue of the original act. Rex v. 
Agen, Ad. 10 C. 2. Str. 1060.] 

[it 
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INDICTMENT: 


It muſt be in the preſent tenſe de, and not did preſent, N. 
v. Bunce, P. 11 G. 2. Andr. 162.] 


(H) When quathed, ik defictent, 


A defeCtive indictment may be quaſhed upon motion. 

The court may uſe a diſcretion, either to quaſh an in. 
dictment on motion for inſufficiency, or put the defendant to 
demur to it; but after verdi& they are bound to arreſt judgment 
if they ſee the charge to be inſuſſicient. 2 B. M. 1127, 1129.4 

*But they will not quaſh an indictment on the motion of the 
proſecutor uns on the ground of inſuſficiency. Doug. 240, 
241.,* 

An indictment is inſufficient, wherever all the facts charged 
may be true, and yet the party be innocent. Doug. 153.8 

An indictment charging the defendant with obtaining money 
by falſe pretences is inſufficient, if it do not ſhew what the falle 
pretences were; and ſuch a defect is ſufficient ground for rever{. 
ing a judgment againſt the defendant. Rex v. MHoſon, Durn, aud 
Eaſt, 2 vol. 581.* 

[B. R. will not quaſh an indictment for a nuſance, but put 
defendant to demur. Rex v. Biſhop, P. 11 G. 2. Andr. 220. 

Motion for the proſecutor to quaſh his own indictment, is not 
of courſe, eſpecially if defendant has been put to expence, Rex 
v. Webb, P. 4 G. 3. 3 B. AM. 1468.] 

[If after an indictment removed by certiorart is at iſſue, and jury 
appointed, proſecutor countermands notice of trial, and defendant 
chuſes to bring it on by proviſo, and it ſtands for trial, and pro- 
ſecutor in the interim gets a new indictment found and then 
moves to quaſh the firſt, alledging it to be defective, which they 
had cured by the new, on which they intend to proceed; the 
court may (by conſent) order the firſt to be quaſhed, and the 
other to be put in its place, and to ſtand in the ſame condition, 
Bid. "Ls 

Or a nolle proſequi may be entered by the attorney general, 
Mod. Ca. 262. 

[B. R. will quaſh an indictment at quarter-ſciſions for perjury 
at common law, for want of juriſdiction. Rex v. Bainton, F. 
11 G. 2. Rex v. Weſtineſs, Str. 1088, Rex v. Fearnly, Duns 

ford and Eaft 316.] 

And where the caption of the indictment ſtated the court af 
quarter-ſeſſions, where ſuch indictment was found, to have been 
held on an impollible day, it was fatal, Durnferd aud Eoj. 
Did.“ 

(If a man is indicted for ſaying to a juſtice, on being brougbe 
before him and another juſtice, by his warrant, for not payilly 
ſervants wages, * you do not do right,” and it is not laid, that 
the words were ſpoken to him in the execution of his office, the 
indictment ſhall be quaſhed. Rex v. Leafe, T. 11 C 12 62 


Andr. 220.] p Indictment 


INDICTMENT, 


ackctment for maintaining a cottage, without laying four 
res of ground thereto, if it ſays war preſented, without adding, 

ho call. of 12, Ec. and if it only ſays, defendant maintained 
gr kahitation, without ſaying it was inhabited, ſhall be quaſhed. 
WI. Burkett, T. 11 & 12 &. 2. Andr. 230.] 
| The court will not quaſh the indictment for not receiving an 
| entice, if it does not appear by the circuwſtances averred, 
tat it was a binding within . 43 El. c. 2. and Q. whether 
indictment lies. Rex v. Trevitian, P. 20 G. 2. Sir. 1208.] 

Indictment againſt fix, jointly and ſeverally, for exerciſing a 
trace, may he quaſſ. ed. * V. Weſton, P. Ii G. Str. 623.1 
ladictment lies not for ſetting a perſon on the footway to de- 
Iver printed bills of defendant's occupation, whereby the way 
was obructed; and indictment ſhall be quaſhed. Rex v. Sarmon, 
K.31 C. 2. 1 B. M. 516.] 
Nor againſt a ſpiritual perſon, for occupying lands contrary 
w 21 H. 8. c. 13. the proceedings muſt be by action or informa- 
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Rex v. Wright, P. 31 G. 2. 1 B. M. 543.) 
But not in an enormous crime: as, for treaſon or felony; ſor 
the court will put the defendant to his demurrer, or plea, Yide 


Information, (D. 1, &c.) 


warrant, but defendant may demur to it. Rex v. Bailey, T. 17 
6. 2. Str. 1211.) b 

Nor an indictment for perjury, or forgery, or ſubornation. 
1 Sal. 372. K. 1 Sid. $4. 1 Vent. 370. 

Nor indictment againſt overſeers for not paying money over 
to their ſucceſlors; for quaſhing is not ex debito fuſlitiæ, and this 
b 2 growing evil. Rex v. King, P. 20 G. 2. Str. 1268. 

[Nor indictment for ſelling flour by falſe weights, tho' it appears 
on the face of it that the aur ſcale was the lighter, which muſt 
tend to the prejudice of the ſeller, and tho? it does not fay where 
the ſelling was. Rex v. Crozkes, H. 6 G. 3. 3 B. M. 1841.] 

[Nor an indictment againſt ſeveral for breaking and entring a 
mine, and carrying away lead; eſpecially if it is at the time that 
the judges are trying others in the ſame county for a like offence. 
Rex v. Jabnſin, P. 25 G. 2. 1 Will. 325.) ] 

Or, for extortion. 5 Mod. 13. 

Or, for a nuſance. 1 Sal. 372. 1 Vent. 370. without a cer- 
tiicate that it is removed. Cro. Car. 584. Acc. Sal. 460. 

— for not repairing an highway, or bridge. 1 Sal. 372. 
I $4, 140. | 

Or, for inticing away his ſervant. 1 Sal, 372. 

. throwing down fences contrary to the ff, W. 2. 4. 

Il. 372. 

Or, for a cheat. N. Nod. Ca. 42. 
Or, for a diſturbance in church. 1 $4. 54. 
Or, for a forcible entry. Mal. Ca. 90. 

2 motion for quaſhing ſhail not be allowed after a recogn'z- 
wee forfeited, 1 Sal, 383. 

Vox. IV. Dd | [The 


LS 4a A a LS 


tio, and it muſt be in one of the king's courts, not at ſeſſions; 


[Nor an inditment for not attending a mayor to execute his 
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INDICTMENT: 


[The court cannot ſtrike counts out of an indiament, * it! 
the finding of the grand jury. Rex v. Perutreſ, H, 9 0 is 
Ser. 1026. B. R. H. 203.) . 2. 

[Motion may be made the laſt day of term to quaſh indiQme 
but not to quaſh order. 1 B. MH. 651.] 't 


(1) Pꝛotels upon an Indickment. 
B Y the ft. 25 Ed. 3. 14. on an indictment of felony befor 


juſtices of yer and terminer, a capies ſhall be awarded to the 


ſheriff, and if he return non g inventus, another capias returns 


at 3 weeks, whereby the ſheriff thall be commandcd to ſeize his 
goods, ani if the ſheriſf return non eff inventus, and the party docs 
not appear, an exigend iflues, and the goods are forfeited, %% 
Preceſs, (C.) 

If there be an indictment for a treſpaſs, the proceſs ſhall he ; 
veuire, and if the return be that he has ſuilicient, a diſringas in 
infinitum ;, if the return be nich, Sc. there ſhall be a capiar, 
alias, and pluries, and an exigend till he appears or is outlawed, 
Dali. ch. 193. Vide the fl. 18 Ed. 3. 5. 

And after outlawry the juſtices of alliſe, or of the peace, may 
iſſue a capias utlagatum, as incident to their authority. R, 
12 Co. 103, | : 

And tho? the outlawry be afterwards reverſed, the indiQment 
ſtands in force. Med. Ca. 115. 

By the ff. 5 Ed. 3. 11. juſtices to hear and determine felony 
may direct their proceſs againſt the indictee, into any foreign 
county. 

By the ff. 1 Ed. 6. 7. the proceſs ſhall not be diſcontinued by 
a new commiſſion.— So by the . 11 H. 6. 6. 

By the /. 8 H. 6. 10. if any, indicted for felony, treafon, or 
treſpaſs, dwell in another county, the juſtices of peace of de 
county, or franchiſe, after the nrit capias is returned, may direct 
another capias to the ſheriff of the county where the party dwells, 
returnable in 3 months (if the county court there is held monthly, 
but if from 6 weeks to 6 weeks, then 4 months) after the % 
commanding ſuch iheriff to take him, or, if not to be found, to 
make preclamation in two counties, before the return of tlie wnt, 
that he appear before the juſtices of peace where indicted, at the 
day of tlie return of the 2d captas, and then, if he appear not, the 
exigent ſhall be awarded; but exigent and outlawry otherwite 
awarded 1s void. 

And by the /. 10 H. 6. 6. if ſuch indictment be removed by 
certiorari, ſuch 2d capias ſhall be made returnable in B. R. &:. 

And if the defendant be in the indictment named of a fore! 
county with an alias di? of the ſame county, yet proceſs go. 
according to the /. 8 H. 6. 10. for the alias dif is no pat et 
his name, nor ihall he be put to anſwer to it. 1 Ed. 4. J. 

And for the ſame reaſon, if ke be named of the county where 
the indiitment is taken with an aliat dif” of the other county, le 
hall not have procels upen that ſtatute, 1 Ed. 4. 1. g 


INDICTMENT. 


By the equity of the ſaid ſtatute, if the indictee be impriſoned 
in another county, the juſtices of peace may award an habeas 

us to bring him before them. | 

If a perſon indited before juſtices of peace find ſurety in 
chancery to appear at the return of the writ, he ſhall have a 
ſuperſedeas to ſuch preceſs. F. N. B. 237. C. | 

So, if he find ſurety before two juſtices of peace, 1 quorum, 

By the . 4. & 5 W. & M. 22. / 4. (which continued for 
z years) on exigent in criminal caſes before conviction, proclama- 
tion ſhall go to the ſheriff of the county, where the party dwells, 
according to the ff, 31 Kl. 3. 

And if a capiat iſſue upon an indictment for a miſdemeanor 
before a venire, it is error. R. Ray. 375. 

But in treaſon, or felony, if the proceſs be a venire and not a 
capiar, it is error. Semb. 3 Mod. 265. Sho. 75. | 

[If the entry is, ide veniat inde jurala, when it ſhould be precep- 
tum ft vicecomiti it is error. Rex v. George, P. 6 G. Str. 309.) 

[So, if venerwnt the jury, in the preterperfect tenſe, inſtead of 
weniunt in the preſent. Hid.] 

(So, if qui, &c. is left out in the award of the venire, for 
this is an eſſential part. 13d. ] 

[Tho' the indictment be contra hrmam fat. it is not neceſſary 
that the certiorari, wenire and diſtringas, expreſs it. Rex v. Hayes, 
T. 3G. 2. Str. 843. Ld. Raym. 1518.] | 

By the . 26 H. 8, 13. and 5 Ad. 6, 11, proceſs of outlawry, 
on an indiCtment for high treaſon againſt an offender out of the 
realm, ſhall be of the ſame effect as if reſiant in the realm. Vide 
Utlagary. 

If an indictment be removed into B. R. by certicrari out of 
Lindon, or Middleſex, by the courſe of the court the defendant 
mult give a recognizance to try it within the ſame term, or at the 
ſittings afterwards. Mod. Ca. 246. 

If it be removed out of another county, the defendant is fre 
die, and, if he does not appear, proceſs goes againſt him tili he is 
outlawed. Mad. Ca. 246. F 

But now, by the f. 5 & 6 W. & M. 2. it ſhall not be removed 
by the defendant, unleſs he give recognizance to try it ut /upra. 
Med. Ca. 246, 

Yet, if it be removed by the proſecutor, it remains at the 
common law, and the defendant cannot try it without leave of the 
court. R. Mod. Ca. 246. 

Indictment for forging a will, ſhould not be tried pending a 
ſuit in the ſpiritual court touching the validity uf ir, Rex v. 
Rhodes, T. 12 G. Str. 70g. ] 

(If a man is indicted for inſulting a juſtice of the peace in the 
erecution of hig office, his recognizance ſhall not be diſcharged, 
tho' the juſtice dies, but he muſt plead, Rex v. Ellers, T. 21 
& 22G, 2. 1 WH 2220) 
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INDICTMENT. 


(K) Confeſſion. 
I F the defendant appears, or be brought in by proceſs, he fal 


confeſs, or traverſe the indictment. 

If he confeſſes the indictment, he admits himſelf guilty, 

He may confeſs in perſon, or by clerk in court. Md. Cz, 14, 

And there thall be judgment againſt him. 

And in an action for the ſame treſpaſs, his confeſſion ſhall be 
evidence againſt him. 9 H. 6. 60. a. 

But where the confeſſion procceds from fear or ignorance, the 
judge may refuſe the confeſſion. S:. P. C. 142. 

So a man may ponere ſe in gratiam regis, and pray that he may 
be admitted by fine. 9 H. 6. 69. 4. 

And ſuch a confeſſion does not conclude him. 9 II. 6. 6, . 

And he may give aſfidavits of a firſt aſſault, . by the proſccuicr, 
for mitigation of the fine. 1 Sal. 55. 
Il Affidavits of confequence of a riot, (even tho” relating to 2 
third perſon) may be read for aggravation of fine, where they arc 
the immediate conſequences, and cannot ſubſiſt as a dillin& 
crime by itſelf ; not where they can, for the defendant might be 
again indicted for that. Rex v. Turner, M. 5 G. Str. 139. 

So, after not gualty pleaded, relictu veriſicatione, he may cone; 
the indictment. MKel.g 11. Vide Juſtices, (W. z.) 

So proteflando quod non eft culpabilis, he may plead a pardon, 

So the attorney general may enter a elle projequi. Mid. Ca. 
261. | 

But that does not diſcharge the crime. R. 1 Sal. 21, IM, 
Ca. 261. 

And afterwards there may be other proceſs upon the ſame 
indictment. Per Halt, 1 Sal. 21. Mid. Cu. 261. Vide Jgd, 
(W. 3.) 


% (L.) Traverſe. 


1 F he does not confeſs, the defendant traverſes the indictment, 
and fays, ut guilty, 
Or, autrefeits convict, or acquit, c. Vide Appeal, (G. 9, 11.) 
But another proſecution depending for the fame crime cannot 
be pleaded in abatement, as it may to informations for penalties. 
Doug. 240.* 
But autrefoits acquit is no plea, if he was acquitted upon a trial 
in a miſtaken county. 
Or, upon an inſufficient indictment. 
Antrefoits acquit in burglary is good, tho” there be a 20 indict⸗ 
ment for the goods of another taken in the ſame houſe, R. Aeg 
6 2. 
, But he may be indicted for felony in taking the goods of another. 
R. Kelg. 30, 52. 
50 he may plead autrefoits attaint for the ſame or anotuer 
felony, unleis it be in a caſe where the party without * 
i Wa! 
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INDICTMENT. 


#all not have reſtitution, or clergy is allowed in the one, but not 
in the other felony. 12 Co. 10. 

[ Autrefoits acquit, or attaint, on an indictment for murder, is 
1 cood bar to an indictment for petit-treaſon for the ſame fact; 
i vice verſa, Foſter 329.] 

$0, a pardon. I2 G. 100. ' 

But a pardon by act of parliament ought to be allowed, tho? it 
de not claimed. 

If he plead in court he ſhall be committed till trial, except 
where ke gives ſecurity to try it at his own charge. Mod. Ca. 114. 

80, if he plead in the office, the plea ought not to be reccived 
without ſuch ſecurity, R. Mod. Ca. 114. 

[On an indictment for a mayhem laid felonice, the defendant 
need not be brought to the bar to plead, but his plea may be de- 
irered in the office, Rex v. Haddock, MA. 12 G. 2. Str. 1100.] 

If he be committed, the proſecution ſhall be at the charge of 
the proſecutor. Mod. Ca. 114. 

If the defendant appear upon an indictment for treaſon, or 
felony, he ought to plead preſently. 

80, upon an indictment for a miſdemeanor, if he does not 
appear till a capias 3 for he is in contempt. B. P Tr. 31, 

Or, if he appear upon the recognizance, tho' he be not in 
contempt. 

Or, if he appear in his own perſon, in a caſe of privilege. 

80, if the defendant does not plead till a peremptory rule, he 
ſhall give bail to try it the ſame term. Med. Ca. 42. 

But if he appears upon ſummons by venire or ſubpena, he ſhall 
hare an imparlance. B. T. 31. 

So, if he plead preſently, he need not try it till next term. 
Mad. Ca. 42. 

[If defendant pleads a dilatory plea (as miſnomer of the place 
where he reſides) he muſt annex an afhdavit of the truth of it, or 
the court will ſet aſide the plea, Rex v. Grainger, H. 5 G. 3. 
3B, M. 1617.) 

The clerk of the peace ſhell join iſſue for the king. 


And if the entry be, et A. B. femiliter, &c. it is ſufficient, tho? - 


it does not ſay, that he was clerk of the peace. Cv. Car. 315. 
Vide Juſtices, (W. 3.)— Fuftices of Peace, (D. 13.) 


(M) Azaignment, and Trial. 


A FTER plea, the defendant ſhall be brought to his trial. 
Vide Fuftices, (W. 1, &c.) 

| The proceeding after the indictment, by which the defendant 
5 brought to plead, and afterwards to trial, is called, the arraign- 
ment ef the priſoner, 

Juſtices of peace as well as juſtices of B. R. or gaol-delivery, 
May arraign a priſoner indicted before them. 

If no arraignment be entred, it will be error. Semb. 3 Nad. 


263. Sho. 131. 
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INDICTMENT. 


But if he have cer of the indictment, that imports it, Sen 
So. 131. 5 g 

After iſſue upon the indictment, the defendant ſhall be bound 
by recognizance to put himſelf upon his trial. | 

And if there are two indictments againſt the fame deſendant 
he ſhall chuſe which ſhall be tried firſt, not the king, 34, 
Ca. 168. : | 

If there be a miſ-trial, or variance between the indictment and 
the record, &c. whereby the trial cannot proceed, or is ſet aſide 
the recognizance of the defendant ſhall be forfeited ; for thee 
muſt be an effectual trial. x. Mod. Ca. 168, 

If ſeveral are indicted for the ſame offence, there may be 2 
trial againſt two or three, if the others conſent to confefs if they 
are convicted. Med. Ci. 212. | 

If there are two indictments againſt a man for the ſame offence, 
(as one by the coroner's inqueit, the other by the grand inqueſt,) 
the uſual courſe is to try him upon both at the ſame time. 
t Sal. 382, _ | | 

Or, if he be tried upon one, tho' acquitted, he muſt be tried 
upon the other, and plead the former acquittal. R. 1 Sal, 382, 

If it appear to be only a treſpaſs, he ſhall be found nt guilty; 
for it cannot be found ſpecially, and a fine for the treſpaſs. R, 
Aeg. 29. 

The indictment ſhall be read to the priſoner in Exgliſd, or a 
tongue which he underitands, before he pleads. R. 1 Sid. 85. 

By the /. 22 H. 8. 14. a felon may challenge 20 of the jury 
peremptorily. Vide Challenge, (C. 1.) 

And for cauſe, all that he pleaſes; as, that a juror is infamous, 

Or, had not 40 5s. fer annum. 

Or, had not goods to the value of 40 J. if it be in a borough, 
according to the /,. 23 H. 8. 13, 

Or, was one of his indictors: by the ff. 25 Ed. 3. 3. 

n an indictment where the puniſhment may be infamous, 
the king may not withdraw a juror. Rex v. 7, T. 7 G. 2. 
Str. 084.] 

{If a man is indited for petit-treafon, he may be found guilty 
of murder. Swan and Jefferys's caſe, 175 2. Foſter 104,] 

[if A. be indicted for petit-treaſon, and B. for murder, and 
they do not challenge, they may be tried together; if they inſiſt 
on their clullcages, they mult be tried ſeparately, for the number 
of peremptory challenges are different. Id.] 

j Whethcr a man indicted for murder, when it ought to hare 
been ſor petit treaſon, can be found guilty ? 2. Foler 327.) 

In cafes of infancy, and inſanity, and in all cafes of juſtifiable 
homicide, the jury, wider the direflion of the court, may find 4 
general verdict of acquittal. Fifter 279.1 

Sa, in homicide by miſadventure. Fer 280. ] 
de Toffirer, (W. 1, &c.) — Juſtices of Peace, (D. 14.) 


* 
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(N) Judgment. | 4 

is 

643 

7 the defendant be convicted upon an indictment by confeſſion 1 
bi verdict, there ſhall be judgment againſt him according to tie 7 
vature of the offence. = 4 
t is not neceſſary that on an indiQtment for nuſance there be 1 
always judgment that it be abated, if it be a tranſitory nuſance, as 11 
. . * 9 

telling frins. Rex v. Pappineau, H. 12 6. Str. 686.} 8 


[If the defendant be fined, it may be impoſed when he is abſent ; 
for a capias pro fine lies. 1 Sal. 56. 

But judgment for a corporal puniſhment cannot be yiven in the 
:hſence of the defendant. 1 Sal. 56. 

Tho! he be outlawed. R. 1 Sal, 400. 

So execution for a felony cannot be awarded againſt any one 
abſent, tho? he be outlawed. x Sal. 400. 
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[The defendant need not be in court on arguing a ſpecial ver- 1 
dit, as he muſt on a motion in arreſt of judgment ; Rwy, He Yes 1 
7. 3 G. 2. Str. 843. or as he muſt on moving for a c, trial; "8 
Rex v. Gibſon, P. 7 G. 2. Str, 968. or upon an argument on an 9 
indictment removed by certiorari, where defendant is found guilty 8 


2 


— 2 * 
4 


eta conſpiracy, but alſo found that the other conſpiratos is dead. 
Rex v. Niccrili, P. 18 G. 2. Str. 1227.) 


.; 
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On motion for arreſt of judgment, after conviction for a con- 1 
piracy to charge one with a capital felony, defendant muſt be o® 
perſonally preſent in court. Rex v. Spragg, H. 33 G. 2. 2B. AH. 1 


30. 
"If huſband and wife are convicted of keeping diſorderly houſo, 
tiere may be judgment againſt the wife tho? the huſband is abſent. 
Rex v. Thamas, T. 9 G. 2. B. R. H. 278.) 

[The uſual judgment is, pillory; but the court is not tied down 
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to any particular puniſhment for a miſdemeanor. bid.) 1 

It judgment againſt defendant, found guilty of inſulting a 1 

juſtice of peace in execution of his office, is impiiſonment fur a | 42 

month, to aſk pardon of the juſtice at his houſe, and to adrertife 3» 

tm news-paper; only the impriſonment is legal, the reit vod; "8 
ard when the impriſonment is executed, defendant {hall be dit- 
5 


charged on habeas corpus. Rex v. Cullier, T. 25 & 26 G. 2. 
1Wilf. 332+} 

Nor can it be awarded, but in the county where he was 
atanted, Semb. 3 Ad. 1 24. 

So judgment ought not to be without à demand, / quid dee 
tateat quare judicium non, &c. Semb. 3 Mot. 265. R. Sv. 122. 

And the pritozcr ſhall not tender any matter for ſtay of judg- 
ment, but what ariſes upon the indictment. 1 Sid. 85. 

If the words altunc et ibidem, are left out as to {wearing of 1 
tac jury, judgment ſhall be arreſted. Rex v. Morris, P. 4 G. 2. A 
Nr. 901. 3 

Judgment obtained by furprize for want of plea, ſhall not | | * 
te tet fide, Serb, Rex v. Mayors, I. 11 G. 2. Andr. 200. by 
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INDICTMENT. 


Judgment regularly obtained in a criminal cauſe is neyer fel 
aſide. Rex v. Hunter, P. 20 G. 2. 1 Wil. 163.] 

[Motion in arreſt of judgment (on the crown. ſide) may be made 
at any time before ſentence pronounced; for the judgment ſigned 
in the office is only interlocutory, and the award quod cabiatur 
only to bring defendant in to receive the final judgment. Rey v. 
R:binſon, T. 32 & 33 G. 2. 2 B. M. 799+] 

After judgment given, the court may vary it the ſame term, 
1 Sal. 401. Vide Record, (F.) 

An indictment in B. K. ſhall be entred upon the plea roll 
1 Sal. 371. | 

And if an offence appears in the indiftment, for which it may 
be maintained, it is ſuiſicient, tho' in other parts it is bad; for 
here the court ſets the fine in proportion to the offence found, 
and it is not like declarations where intire damages are four, 
which the court cannot apportion to the good part of the declan. 
tion. R. 1 Sg/. 384, 5. 

[A man indicted for a robbery from the perſon, cannot on that 
indictment be found guilty of larceny. Rex v. Francis, P. 8 G. 2. 
Z. R. H. 113. Str. 1015.!] 

[In all caſes, where the indictment does not well charge a 
felony nor the ſpecial verdict certainly find any on the facts there. 
in ſtated, or where th priſoner demurs, which is allowed, ct 
where, on a general verdict of guilty, judgment is arreſted for 
deſefts in indictment, judgment of acquital muſt be given; and 
this will be no bar to another indictment, conſtituting another 
offence, Rex v. burridzge, M. 1735. 3 P. V. 439.) 

[No regard ſhould be had to a repreſentation by jurymen after 
their departure from the bar, contrary to what they have found 
on oath, Rex v. Thirkell, T. 5 G. 3. 3 B. M. 1696.] 

{After ſentence for perjury, the court will not let in a motion 
for arreſt of judgment for a miſtake in the indictment, Rev . 
Lecbub, P. 6 G. 3. 3 B. M. 1901. | 

Vide Fifties of Peace, (D. 15.) . 


As to error upon an indictment, Vide Error, (B.) 


For more concerning Indiftment, Vide Action upon the Caſe fir a 
Cenſpiracy, (C. 4.) —Ation upon the Caſe for a Nufſance, [D. 3.}= 
Amendment, (2 C. 1.)—Appeal, (G. 16.)—Barretry, (C.)- 
Battery, (E. 2.) Forceable Entry, (D. 3, 4.)—Fergery, (B. 2.)— 
Fujtices of Peace, (B. 104, 105.—D. 12.)—Offcer, (G. 11.) 
Parliament, (L. 13.)--Refcous, (D. 3.) 


INDORSEMENATT, 
Hud. Fait, (E. 2.) 


INDUCEMENST. 
Fide Ficader, (C. 31, 43, 82.—E. 10.—G. 14, 20, 2” 
9. 15. 


* 3B ©. wt. 


INDUCT 10 N. 
Vide Efeliſe, (L.) 


INFANT, | | 
Vide Enfant—Adminiſtration, (E,—F.)—Poucher, (D. 2.) 


INFORMATION. 


(A) When it lies. 
(A. 1.) By the Attorney General. 


againſt any one at the ſuit of the. king. Terms de Ley. 
rb. Information. | 

The king may proceed againſt any one for an offence under the 
degree of treaſon, or felony, not only by indictment or preſent- 
ment, but alſo by information upon record. R. Sho. 107, Ec. 
5 Mad. 459. | 

And that, not only in the excheguer, but alſo in B. R. and 
other courts. SU. 109, 110. 

In C. B. where a ſtatute gives an information in any court of 
nerd, R. 3 Leo. 48. 

An information may be brought by the attorney general, ex 
fic, or by a common informer, Vide the ft. 21 Fac. 4. 

The entry of an information by the attorney general in B. R. 
8, memorandum quoi T. T. miles attornatus demini regis nunc 
generalis qui pro eadem domino rege in bac parte ſequitur in propria 
perſma ſua ventt hic in curiam dicti dimiui regit coram ipſo rege apud 
Wifkmonafterium die S. proximo peſt, &c. Et pro eadem domino rege 
cat curiam hie intelligere & informari quod, . Glift 395. 

For the excheguer, Vide Co. Ent. 372, 376, 378, 381, 384, 
85, 390. 

But an information by a common informer, and alſo by the 
ntorney general, ought to be in the proper county. 3 1. 193. 
4 Injl, 172, Adm. Cro. Car. 112. Per 2 J. Cro. El. 737. 
Ne Aion, (N. 10.) 

So, by the . 21 Fac. 4. information ſhall not be by the 
attorney general, or any other, in the courts of Weſtminſter, for 
at offence for which a common informer might have an informa- 
ton before juſtices of aiſiſe, a prize, gaol-delivery, yer and 
frner, or juſtices of peace at the quarter- ſeſſions. 4 Inft. 172, 
Ind. Vide Aion upan Statute, (D.) 

Iho' it be for offences mentioned in the proviſo. 4 I. 174. 

So deht {hall not be brought in B. R. Cc. for the penalty of 
1 offence within the „. 21 Jace 4. if the offence was not in 

Middleſex. 


8 information is a declaration of the charge, or offence 
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INFORMATION. 


Middleſex. R. cont. 1 Vent. 8. 1 Sid. 400. R. acc, fer Hal 
and all the judget,— W. 3. Vide 1 Sal. 372, 3. 
Buc this ff. 21 ac. 4. extends only to offences inquirable he. 


fore juſtices of niſi privs, aſſiſe, gaol-detivery, yer and termine. 
b 


or of the peace. R. Cro. Car. 112. 

By the ff. 31 El. 5. an information, where a penalty is given 
to the queen, ſhall be brought in two years after the offence; if 
to the queen and the proſecutor (unleſs on the ſtatute of tillage 
in two years after the year allowed to the common informer «© 
if the — limits a ſhorter time, then ſooner. Va ph, 

A. 3) | 

Ana if there be a penalty to the king and the informer, and the 
common informer does not ſue within the year, the king within 
two years afterwards ſhall ſue for the whole forfeiture. d. 
Ca. 220. | 

Yet if B. brings an action upon the ,. 23 H. 6, for the penalty 
af 40 J. for a falſe return of a burgeſs to ſerve in parliament, (the 
burgeſs himfelf not ſuing within 3 months) he ſhall not be reputed 
a common informer. R. 4 Mod. 130. Sho. 354. 3 Sal. 200. 

So upon the %. of zillage 5 El. 2. the informer ought not to ſue 
within 3 years; for the 1ſt year is given to him in remainder, the 
2d year to the 2d in remainder, the 3d to him in the reverſion, 
and then the informer (any more than the king) is not reſtrained to 
any time. Sav. 6. 

{It hes againſt one for unſhipping, c. though another is in 
execution on a judgment for the ſame offence. Attorney-General 


v. Poppleftone, M. 1731. Bunb. 311.) 


(A. 2.) Ex officio. 


So an information may be exhibited ex officio by the maſter of 
the crown ollice, as coroner and attornatus demini regis. Clift 395, 
R. Sho. 106. 

But the clerk of the crown ought not to ſet his hand to an in- 
formation, without examining the cauſe. S/. Pr. R. 270. 

And the court will not compel him to file it. Ray. 482. 

And now, by the ft. 4 & 5 V. & AM. 18. the clerk of the 
crown ſhall not, without expreſs order by the court, exhibit, re- 
ecive, or file an information, &c. before he have a recognizance 
from the perſon procuring it, to him againſt whom it is, in 20/. 
penalty to proſccute effectually, and abide ſuch orders as the court 
mall direct. | 

Which recognizance the clerk of the crown, or any juſtice of 
the peace where the cauſe of the information ariſes, may take, 
and when taken or brought to the office ſhall be entree on record, 
and a memorandum of it filed in an open place of the oflice, to 
which all may reſort without fee. | 

And if the defendant plead to iſſue, and the profecutor do not 
a* hits own coſts try it within a year, or procure a lle proſequi cr 
a ver- ict be againſt him, B. R. ſhall award the defendant coils 
wulcis the judge at the trial in open court certify on record, that 

ere 


INFORMATION, 


here was a reaſonable cauſe for the information ; for which cofts, 
if not paid in 3 months, the defendant ſhall have the benefit of 
the laid recognizance. ; 

By the ſame ftatute, it is declared, that it ſhall extend only to 
formations by the maſter of the crown office, i 

[The meaning of fat. 4 & 5 W. & M. c. 18. is, that the 
derk of the crown ſhall file no information without leave, nor 
iſue proceſs thereupon without recognizance, Rex v. Howell, P. 
96. 2. B. R. H. 247.) 

And this ſtatute extends to an information by the coroner for 
any miſdemeanor; as, to an information in nature of a 4 
warranta, R. 1 Sal. 376. Carth, 504. 

And if any information be filed before a recognizance given, 


the whole proceſs upon it ſhall be quaſhed. R. 1 Sal. 376. 


(urth. 504. 

And after recognizance, the coſts ſhall be paid, if the judge 
does not certify, &c. which ſhall be intended of a certificate 
entred upon the pen. Per Felt, Comb. 345. 

*Tho' the acquittal of the defendant be againſt evidence, and 
contrary to the direction of the judge, yet if the judge do not, at 
the trial certify there was probable cauſe, the defendant ſhall 
have his coſts, for it is not diſcretionary but compulſory on the 
court, S r. 1131.9 

[The court never grants information (on a penal ſtatute) where 
the penalty veſts in the crown only; the attorney general muſt 
file it. Rex v. Hendricks, T. 18 G. 2. Str. 1234+] 

[Therefore if the ſuit on a penal ſtatute, as on 12 Ann. c. 16. 
for uſury, is lapſed by time to the crown, the court will not grant 
information. Lid. 

Service of a rule to ſhew cauſe why, Sc. at the houſe of de- 
ſendant is good unleſs it appears that he is abroad. Rex v. 
Badruin, T. 9 G. 2. Str. 1044. B. R. H. 271.) 

f five rules are obtained for informations againſt five ſeveral 
eſendants, one joint information cannot be filed againſt them on 
tige rules, though it is for a joint offence. Rex v. Heyden, FI. 
16. 3. 3 B. M. 1270. ] 


(A. 3.) By a Common Informer. 


411 


By the f. 18 EI. 5. none ſhall ſue on a penal ſtatute but by Lide Amin 


nlormation, or original. Vide Action upon Statute, (E. 1, 2.) 


by gui tan, 


And therefore an action upon a penal ſtatute in B. R. by bill A upon 


error. R. Cro. El, 77. 


relormation of jeofails. R. Cro. El. 77. 
do, where a ſtatute gives a penalty to the king and to him who 
* ſue for it; if the king has not exhibited an informaticn, any 
v1mmon informer may. 
And the king afterwards cannot reſtrain him of moiety of the 
palty, Sri. Pr. R. 270. 
And 


Statute, (E. 
And is not aided by the . 18 El. 14. which was made for the“ 9 
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INFORMATION. 


And if there be an information qui tam, &c. tho! the attorye, 
general enters a olle proſequr, the informer may proceed for his 
part. K. 1 Leo. 119. Cro. El. 583. 

30, if the king pardon. Cyo. El. 583. 

Otherwiſe, in an information upon the f. 16 R. 2, for; 
premunire, by the attorney general and the informer ; for there 
the informer only ſues for damages which are only acceſſory ty 
the conviction. N. 3 Les. 139. 

So, if the informer dies, the attorney general may proceed for 
the king's part. R. Cro. El. 5 83. 

Or, if he releaſe, or will be nonſuited. Cre. El. 583. 

Or, if the informer lapſe his year. Saw. 6. 

[If the informer dies pending the information, the court wil 
give leave to make a re- ſcizure. Holden v. Broad, in Sc. H. 1719, 
Bunb. 56.] 

But by the /. 18 E. 5. the informer ſhall exhibit the informa. 
tion in perſon, and purſue by himſelf or attorney, and not by 
deputy. 

So, by the ſame ſlalute, on an information, the officer, who re. 
ceives it, ſhall make a note of the day, month, and year when 
exhibited, from which time it ſhall be accounted of record, and 
not before : but this extends not to informations for maintenance, 
champerty, buying of titles, or embracery, or by a corporation, 
or other to whom a penalty is ſpecially given, or, by oſſicers who 
proceed ex icio, or for matters concerning their offices, 

By the /. 31 El. 5. an information ſhall be by a common in- 
former within one year after the offence, (unleſs on the ſtatute of 
tillage) or if limited by a ſtatute to a ſhorter time, then ſooner, 
Vide ante, (A. 1.) | 

By the /. 31 #1. 5. and 21 Jar 4. the information thall lay the 
offence in the proper county, and if not proved, the defendant 
{hall be ſound not guilty ; and ſhall not be in the courts at . 
minſter, where the information may be before juſtices of aſliſe, 
niſi Prius, c. Vide ante, (A. 1.) — Aion, (N. 10.) | 

But where a ſtatute limits ſuits by an informer ui tam, to 
other courts, yet any one may, by conſtruction of law, exhibit an 
information in the excheguer, for the whole penalty for the uſe of 
the king. 2 And. 127, 128. C. Fac. 178, 179, cited 2 Haui. 

81.* 

And by the ff. 21 Fac. 4. ſhall not be received, till the informer 
ſwear he bclieves the offence committed within a year in the fame 
county; which oath ſhall be entred on record. 

But the oath of the informer need not appear upon the inſormi- 
tion. R. Co. Cam, 316. 

By the f. 18 El. 5. if the informer make compoſition with the 
defendant before or after proceſs, or before or after plea, or take 
money of him without order of court, or offend in ſuing out 
proceſs, or by other miſdemeanor, he ſhall be ſet in the pillory 
be ever diſabled to be an informer, and forfcit 10 J. a moicty 10 
the queen, a moiety. to the party gricved; of which offences 
juſtices of erer and ter miner, of aſſiſe, aud of the peace at quarter. 
fcikons, may inquire, Sc. | 

I f 


INFORMATION. 


By the ft. 31 El. 5. none, for a miſdemeanor prohibited to be 
an informer by order of court, ſhall after be admitted to inform 
on any penal ſtatute, unleſs he be the party grieved. 

t an informer compound an information at the quarter-ſeſſions, 
ke thall be indicted for it, as an offence within the . 18 EI. 5. 
Au. 1 Sid. 311. x 

Tucugh the ſeſſions have not conuſance of the offence for which 
the information is exhibited. Seb, 1 Sid. 311. 

By the H. 18 El. 5. if the informer delay or diſcontinue the 
ſuit, be nonſuit, or have a verdict againſt him, he ſhall pay coits ; 
ſor which the defendant may have a capias, fieri facias, or elegit, 
Vile Cyſts, (A. 6.) 

But the court will not oblige him to give ſecurity for coſts. R. 
2 Bul, 18. 

Nor grant an information, where an indictment is found for 
the fame offence, tho' inſufficient. 2 Mod. Ca. 187. 

[Several ſeizures by ſeveral perſons, not amounting to 100 J. 
may be put into one information. Lui lam v. Fackſin, in Sc. . 
17:0, Bunb. 63. 

On an information gu tam, Sc. the attorney general may 
withdraw a juror. Semb. ſed Z. Anon. IJ. 1726. Huub. 220. 


(B) Foz what Offences it lies. 


N information lies by the common law for every crime, 
which tends to the ſubverſion of the ſtate : as, for blaſphe- 
mous words; for religion is the cement of ſociety. &. 1 Font. 293. 
For blaſphemy z and the court will not ſuffer it to be debated, 
whether writing again{t chriſtianity in general is not punithable at 
common law. V. 3. This does not include diſputes between 
learned men on controverted points. Rex v. Weolafien, P.: 2 G. 2. 


Str, 834+] | 
(For printing and publiſhing an obſcene book. Rex v. Curl, 


M. 16. 2. Str. 788 ] 

For printing in a news-paper, that A. a juſtice of peace © was 
ſcandalouſly guilty of telling a he in divers companies,“ wiz. that 
defendant had aſked his pardon for publiſhing that A. was to be 
marricd to I.; for giving the lie tends to breach of peace. Re 
*. Staples, T. 11 & 12 C. 2. Andr. 228.] ; 

For words which juſtiſy the murder of Charles the 1ſt, in con- 
tempt of . 3. tho' Charles the 11t was dead before. 3 Sal. 198, 

[For bribing perſons, either by money or promiſes, to vote at 
elections of mayors, &c. of corporations. Rex v. Plympton, M. 
16. 2 Ld. Raym. 1377-] | 

So an information lies, where a man omits a thing, which 
ſome ſtatute commands to be done, or does any thing prohibited 
by ſtatute. 2 Mad. 302. 

[lf a captain of a man of war refuſes to let the coroner come 
aboard his ſhip lying in the body of the county (as in Pertſmorth 
harbour) to take an inquiſition of one who had hanged hunſelf 
there, information ſhall be granted. Rex v. Sylegward. T. 11 C. 


In C. 2. Andr. 231. Sty. 1097.) 
| So, 
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INFORMATION, 


So, if by one clauſe a ſtatute prohivits a thing, and by another 
clauſe gives a penalty; an information lies, upon the prohibitory 
clauſe. Per Hale, 2 Mod. 128, 

So, if a ſtature makes a thing criminal which was lawful before 
an information lies for an attempt to do it: as, where going 10 
France during a war, without licence, is made high treaſon by 
the . V. 3. an attempt to go to France is a great mildemeany, 
for which an information lies. R. Skin. 637. 

So, if an officer neglects, or abuſes his authority. 

As, if a juſtice of peace commits to the houſe of correQivn, 
without proper cauſe. 2 Mod. Ci. 45. 

If a juſtice of peace, without whom the ſeſſions could not hs 
held, voluntarily abſents himſelf. Rex v. Fox, H. 3 G. Sir. 11,1 

If a juſtice refuſes to put the act 1 GC. c. 13. for taking tle 
oaths, in execution, on application made to him. Rez v. Newt, 
H. 7 G. Str. 413] 

Ik juſtices hold a petty ſeſſions to ſearch for vagrants, and one 
confciles himſelf fettled at A. and they remove him thither, and 
he returns the ſame day, and one of the juſtices preſent at the 
ſeſſions, without ſummons or oath, commits him, the court will 
grant information. Rex v. Angell, T. 8 G. 2. . R. H. 124. 

If one juſtice takes an examination, in order to make out an 
order of removal, and it is not ſaid in the complaint, that the 
party 1s likely to become chargeable, information thall be granted, 
Rex v. Myles, T. 11 & 12 G. 2. Andr. 238.) 

[If two juſtices, who did not take the examination, make an 
order of removal, reciting, that complaint has been made, and 
examination taken on oath Bee vs, Wc, and if they do not 
ſummon him, information ſhall be granted. HBid.] 

[If a jultice iſſues a warrant to apprehend a perſon for non. 
payment of ſervant's wages, without a previous oath ; (for the 
proper way is to ſummon) and it appears, that the juſtice als 
oppreſſively in other inſtances, information lies. Rex v. Cunt, 
T. 11& 12G. 2. Andr. 272.] 

{But the court will not hear a motion againſt a juſtice for con- 
victing without fammons, tig. the conviction is removed. Rex 1, 
Heber, M. 5 G. 2. Str. gig. | 

[Tt lies for a libel in a letter to a mayor, “ I am ſure you will 
not be perſuaded from doing juſtice, by any little arts of your 
town-clerk, whoſe conſummate malice againſt me and my family 
will make him do any thing, be it ever ſo vile.” Rex v. Mall, 
T. 16 G. 2. Ii}. 22.] 

[It lics for publiſhing two diſtinct libels on two diſlinft per- 
ſons, by ſinging two ſongs at a man's door, one a libel on his (on, 
the other on his daughter to diſcredit and diſturb him and them. 


Rex v. Benjield, P. 33 G. 2. 2 B. MH. g80.] 


[And a gainſt ſeveral perſons, who join in one joint ach, 2 
thus ſinging, whether one or two ſongs, or ſirſt and ſecond pam, 
or ſeparate ſtanzas; it is one intire ofence, and they may be 
joined in one information or indictment. IId. 1 

If one of the ſongs is libellous, and the other not, yet it wik 
only go to leiten puniſhment, not to arreſt judgment. db) 
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INFORMATION. 


lt lies againſt the judges of an inferior court, for unduly diſ- 


charging a debtor out of their priſon. Attachment alſo lies, for 


it 18 a contempt. Per Hard vicke a4 * Meoravia's Caſe, T. 8 G. : 


2. 1 H. 135.1 f 
Information lies for keeping great quantities of gunpowder, as 


for a nuſance. Rex v. Taylor, - 15 G. 2. Hr. 1167. 
Againſt an attorney employed to take up by judge's warrant 

one outlawed for forgery, for letting him go for 200 J. after he 

was in tipſtaſf's cuſtody. Vaughan was fined 500 J. and impri- 

foned for fix months for this. Rex v. Vaughan, T. 16 C. 2. 
Viſſ. 22+] 

[4. a girl, is put apprentice to B. a mulick-maſter, by her 
father, who is bound in 200 J. for performance of covenants ; A. 
is debauched by C. B. afterwards diſcharges the indenture, and 
releates the penalty to the father, and gives her up to C. without 
the father's knowledge who pays him the penaity of 200 J. and 
gives bond that B. ſhall have the profits of .'s ſinging that year. 
J. is indentured to C. a gentleman, to learn muſick of him, and 
covenants, inter alia, & not to quit his apartment.” The articles 
are executed by all but che father; bond from him for A.“ per- 
ſormance of covenants is drawn, but not executed, and ſhe goes 
and lives with C. as a kept miſteſs; information lics againſt . 
C and D. the attorney who drew the inſtruments, and was privy 
to the whole, for a conſpiracy. Rex v. Delavel, or mifs Catley's 
caſe, T. 3 G. 3. 3 B. M. 1434.) 

An information lies for contriving to get a young lady out of 
the cuſtody of her guardian aſſigned in chancery, and marrying 
her, tho” the voluntarily went into a coach prepared for the pur- 
poſe of carrying her oli, Str. 1107.“ 

[For one ſingle act in uſurping an office, an information lies 
at law, for puniſhment of the offendzr, but not on ꝙ An. c. 20. 
which intitles to colts, and relates only to franchiſes affecting 


rights between party and party. X. v. Williams, M. 31 G. 2. 
. M. 402. 


(C) Foz what, not. 


UT where a ſtatute does not only make a prohibition, but 
alſo makes a nullity in the act intended to be reſtrained, no 
nformation is neceſſary: as, where the ff, 18 H. 6. 11. prohibits 
ay to be a juſtice of peace, who has not 40 J. per annmm, c. 
a information is not neceſſary ; for the ſtatute makes an incapa- 
city, and his office is void. 2 Mad. 302. 
90 upon the //. 5 £& 6 Ed. 6. 16. which prohibits the fale of 
ices ; for the oſſice is 1% facto void. 2 Mad. 302. 
For facts committed on the high ſeas; for information is local. 
Rex v. Baxter, M. 5 G 2. Str. 918.) 
[For not collecting money on a brief for ſire; *becauſe it is of 
2 private nature, and a penalty is given and a method of en- 
ſereing it.“ Rex ve Ford, P. 13 G. 2. Strenge 1132. 
Nor 
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INFORMATION. 


Nor for perjury in the oath againſt ſimony, before convictiol 
of the ſimony. Str. 70. * 

An information for a libel will not be granted, if the contents 
be true, but the party will be left to his remedy before a grand 
jury. Str. 498.“ 

For ſtriking the mayor of a town in the execution of hi; 
office, if the mayor ſtruck firſt, Rex v. Symonds, P. 9 G. 2. 
B. R. H. 240. | 

[On fiat. 1 F. 1. c. 22. concerning leather-cutters ; for the 
proc-dings mult be by indictment.] *The goth ſection of the 
ſtatute giving the juriſdiction to the ſeſſions &c. where an infor. 


mation docs not lie. 1 B. AH. 390.* 


No information lies for uſury after the year for the common 
informer elapſed, unleſs by the attorney general who may file it 
ex icio. Str. 1233.“ 


(D) Foz of Pꝛoceeding. 
(D. 1.) Proceſs. 


T HE affidavits on which an information is moved for, have 
no title, the afhdavits on ſhewing cauſe are intitled, the 
king againſt A. (the defendant.) Rex v. Jones, T. 12 G. Str, 
04] 
; By the ff, 21 Fac. 4. the ſame proceſs ſhall be in an informs 
tion, as in treſpaſs at common law, 

And therefore, proceſs lies to an outlawry. 4 I. 172. 

Yet upon an outlawry, the defendant cannot be fined ; for an 
outlawry for a miſdemeanor docs not amount to a conviction for 
the offence. X. Sal. 494. 

So procels to an outlawry is intended by the ft. 21 Fac. 4. in 
popular actions, or informations before juſtices of aſſiſe, er and 
ter miner, peace, S. 4 Lift. 172. 

So upon an information in B. R. or C. B. a ſulpœna lies. 
3 Leo. 48. Co. Ent. 370. R. 1 And. 48. 

90 upon an inſormation in the excheguer-a ſubpena lies, and 
afterwards an attachment, proclamation, commilion of rebellion, 
and upon motion a ſerjeant at arms, with the ſame coſts for a 
contempt as upon an Engliſh bill, Rules and Orders in the Ex- 
chequer, Rule 8 1. 

But by the /,. 18 EI. 5. no proceſs ſhall go till an information 
exhibited, (unleſs in informations for champerty, maintenance, 
Oc. 

And the clerk ſhall indorſe on it the name of the proſecutor, 
and the penal ſtatute, on pain of 405. a moiety to the queen, 3 
moiety to the party. | 

And by the ½. 4& 5 V. & M. 18. all outlawries on infor- 
mations, except for treaſon, or felony, may be reverſed by attorne?, 
and without giving bail, unleſs when it is ſpecially ordered by the 
court, | Br 


* 


INFORMATION, 


By Rules and Orders in Exchequer, Rule 48. in an information in 
te exchegrier upon ſcizure, Sc. a ſhort note of the names of the 
ties, the quality of the goods ſciſed, and the day in which the 
"formation was exhibited, ſhall be entred in a book of the clerk 
of th office, to be prepared for ſuch intent. 

6 in an information upon a penal ſtatute, there ſhall be an 
-ntry of the names of the parties, and the day of the information. 


al and Orders in the Exchequer, Rule 48. 


(D. 2.) The Information ought to be certain, 


An information ought to be certain: and therefore, if an in- 
formation upon the /. 18 H. 6. 17. for ſelling a pipe of wine, 
which does not contain 126 gallons, without a defalcation of the 
price for the defect in the meaſure, does not ſhew how much the 
lefect was, vz. a pint, quart, Wc. it is not good. X. 2 Les. 
39. Vide IndiFment, (G. 1, &c.) 

[f an information againſt a ferryman for extortion be, that he 
wok ſo much de gu:buſdam ignztis between ſuch a day and ſuch a 
hy, pro qualibet equs, without ſhewing the certainty of what he 
carried, and at what time, it is bad. R. 4 Mad. 102. She. 389. 
3 bal, 192. 201. 

If an information for a falſe indorſement of exchequer bills ſavs, 
ud falſo indorſavit quai recepte effent pro cuftumis, it is bad; for 
t does not ſhew what was indorſed. R. 1 Sal. 375. 

(If an information for landing brandies, duty unpaid, be laid 
pile exhib, hug. infermat. it is good, without ſaying, between ſuch 
a day, and before exhibiting. Read v. Francis, in Sc. P. 1719. 
Bunb, 424] 

On an information againſt two for a conſpiracy to accuſe one 
0! an attempt to commit ſodomy, conatus g, is ſuſficient. Rex 
. Kinnerfley, T. 5 G. Str. 193. 

[The atfirmation of the conſpirators, is a ſuſſicient overt- act. 
ll. No overt- act is neceſſary. 16:4. ] 

It is not neceſſary to aver the innocence of the accuſed ; that 
we defendant did falſely charge is ſuſſicient. Bid.] : 


9. 3.) Ought to alledge the Offence according to the Words of 
the Statute, &c. 


59 an information ought to alledge the offence committed ac- 
ring to the words of the act, which ar2 not ſupplied by the 
wunde, contra formam ftatuti : as, an information for importing 
2004s of a ſoreign growth in a foreign thip, c-mra fermam ſlaluli, 
not good, unleſs it ſays, that the goods belong te the importer ; 
for then they are not forfeited. R. Hard. 20. 

[Un an information on 5 G. for importing brandy in a collier, 
air. fyrmam flats is not enough z it mult alledge they are foreign 
£004, Bradley v. Leng, M. 1722. in Sc. Bunb. 119. Sed 2 
U iether di adliſtum does not ex vi fermini import the brandy 
De foreign. / pyſlea determined, that judgment ſhall not be 
meſted, for this objection. H. 1723. Aud. 
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INFORMATION, 


[Information muſt ſhew ſo much as to make a compleat offence 
within the ſtatute. As for having India ſilks it muſt ſhew that 
there were warehouſes continuing, and that the goods were 
not delivered out on ſecurity. Holden v. Meedin, T. 172 

Bunb, 117.] n 

[ Herba exotica, without an Anglice, is ſufficient in an inform. 
tion for unſhipping tea, where there is a forfeiture of treble Value, 
Attorney-general v. Forgan, T. 1728. Bunb. 254.) 

[An information for mooring a merchant-ſhip at the king'; 
moorings, on 1oth Ann. is good againſt the maſter, though it 
does not aver that he was on board at the time of the mooring, 
Horſeman v. Gibſon, H. 3 G. in Sc. Fort. 32.) 

In an information for grubbing up a wood, without ſaying that 
it was a wood at the time of the ſtatute. X. Hard. 10 8 

If it be by way of recital, qued cum, without a poſitive charge, 
it is bad. Semb, Sho. 337. : 

An information for a libel, cygus tenor ſequitur, will be bad, if 
it varies in a word. Sal. 660. 


(D. 4.) How the Information {hall be quaſhed. 


If an information by a common informer be bad, yet it ſhall 
not be quaſhed upon motion; for the defendant ſhall have coll 
if it be for him. 1 Sid. 152. Vide Iudidtment, (H.) 

[Information exhibited by rule of court ſhall not be quaſlied on 
motion. Rex v. Nixon, T. 5 GC. Str. 185. 

[Ai tam information ſhall not be quaſhed on motion. Rey 
v. Focamb, M. 7 G. 2. Str. 953. Carland v. Burton, P. 11 C. 2. 
Andr. 174. Str. 1 103. ] 

If there is information for perjury on trial of information for 
a conſpiracy, and all parties agree, the court, on conſent, may 
arreſt judgment on the conſpiracy, and quaſh the information for 
perjury. Rex v. Green, Rex v. Roper, P. 10 G. 2. Str. 1072 

[Information for exerciſing a trade without ſerving apprentice 
ſhip on 5 Elig. ſhall not be quaſhed for objections arifing from 
ihe face thereof; though it may for irregularity. Rex v. Hel; 
P. 11 G. 2. Andre. 216.] 

So an information by the attorney general for not repairing an 
highway, where the iſſue is upon the right of repairing, {ul 
not be quaſhed upon motion, till it be tricd who ought to gu. 
3 Sid. 140. 

Nor any information by the attornev-general. 1 Cal. 372. 

But an information by the attorney general, or matter of i 
rrown office being ex Miete, may be quaſhed by the court pt 
motion, if there be cauſe. 1 Sid. 152. 

Information may be quaſlied on motion (without demume 
for defect of juriſdiction. Rex v. I i/liums, T. 30 & 31 6.2 
1 B. A. 385. 

fit the record of au information on a penal ſtatute does nat 
jet forth all the things done as required by 18 L. c. 5. and ith 
removed by certiorari by the proſecutor before defendant bt 

pleads, 


INTORMATION, 


Jed, it is not amended by theſe things appearing in the re- 
BY but all proceedings ſhall be ſtaid on motion, Nen v. 
Hales, P. 10 G. 2. B. R. H. LO 365.] 


D. 5.) Imparlance, and Plea. 


If the defendant appears upon recognizance, and information 
is filed againſt him, he may imparl till the next term. R. Show. 
56. 1 Sal. 367. Cont. 3 Mod. 215. 

So, in every caſe, where the defendant appears upon the firſt 
proceſs, he ſhall have an imparlance of courſe, 1 Sal. 367. To 
the next term, if the information lies in another county than 


Middleſex. Sal. 5 14. 
If it lies in Middleſex, he ſhall have the whole term to plead, 


Sal. 514» 

855 1 the exchequer upon an information, or quo avarrants, 
except informations of ſeizures, it is ſufficient if the defendant, 
not being taken upon proceſs, pleads in 4 days of the next term 
aſter his appearance, and if he does not, there ſhall be judg- 
ment againſt him by nil dicit, Rules and Orders in the Exchequer, 
Rule 50. | 

But where the defendant appears upon an attachment, he muſt 
plead inflanter, Per Holt, 1 Sal. 367. 3 Mad. 215. 

And in the exchequer, if he be taken upon proceſs of contempt, 
he ſhall plead it in 4 days after appearance. Rules and Orders in 
the Exchequer, Rule 50. 

If he be outlawed upon an information, and that be reverſed. 
R. 1 Sal. 371, 514. 

Or comes into court upon a cpi corpus; for then he was in 
contempt. Sal. 5 14. 

The defendant to an information may plead not guilty. 

Or he may plead, a former information depending for the 
ſime cauſe, The. 6. Win. Ent. 537. Hob. 128. Mo. 864. 
Vide Action, (K. 2.) | 

By the ,. 21 Fac. 4. in any information, action, &c. on a pe- 
nal ſtatute the detendant may plead the general iſſue not guilty, 
or nil debet, and give the ſpecial matter in evidence. 

If the defendant plead and give ſecurity to anſwer for the 
goods ſeized, the court in diſcretion ſhall make reftitution, or 
not. Hard. 97. 


(D. 6.) Replication, Cc. 


If the plaintiff reply to the plea to an information in the e- 
"bequer, the defendant ſhall rejoin within 4 days, otherwiſe there 
hall be judgment againſt him by zi/ dicit. Rules and Orders in 
the Exchequer, Rule 53. 

If the plaintiff demur, the defendant ſhall join within 6 days 
otherwiſe there ſhall be judgment againſt him by nil dicit, Rule: 
and Orders in the Exchequer, Rule 52. 
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INFORMATION. 


(D. 7.) Trial, Judgment, &c, 
By the J. 18 El. 5. no jury ſhall be compelled to appear at 


W:fminſicr on an iſſue upon a penal ſtatute for an offence com. 
mitted 3o miles diſtant, unleſs on the back of the diſtringas it be 
noted, to be at the requeſt of the attorney general, which ſal 
be for reaſonable cauſe ſhewn. 

Notice of trial in London, or Middleſex, ſhall be given 6 days 
before the trial. Rules and Orders in the Exchequer, Rule 85. 

Notice of trial at the aſſiſes ſhall be given within 6 days after 
the end of the term. Rules and Orders in the Exchequer, Rul: 85. 

[On information for a libel, there muſt be 14 days notice af 
trial; if defendant does not appear, his recognizance muſt be 
eſtreated. Rex v. Pain, Fort. 357-] 

[On information for a conſpiracy, one defendant appeared, 
pleaded to iſſue, and was found guilty; judgment was given 
againſt him, before trial of the other conſpirator, though the in. 
formation was not laid, that defendant m multis aliiss Rex v. 
Kinnerfley, T. 5 C. Str. 193. Aua N. for this ſeems contrary 
to the caſe there quoted, Rex v. Sudbury, T. 11 W. 3. But the 
difference is in that they had been tried, and only two found 
guilty of a riot, and the others found not guilty. ] 

Judgment ſhall be entred upon a rule given, in 4 days after the 
return of the p:fea, within term, upon trials in Landon, or Mid. 
diefex, and in 4 days after a trial at bar, if there are fo many 
within the term, otherwiſe upon the laſt day of the term. Rule; 
and Orders in the Exchequer, Rule 56. 

[The court will not ſtay entering up judgment, on an affida- 
vit, that the witneſſes were perjured, and are intended to be in- 
dicted. But /emb. per C. Baron—It might be done, it the in- 
dictment for perjury was found. Rex v. Belling, M. 1728, 
Bunb. 256.] | 

* Judgment will be arreſted if the charge be too general, 23 
where the clerk of a market was charged with having, under co- 
lour of his office, illegally cauſcd his agents to demand and re- 
cewe of /everal perſons ſeveral ſums of money, on pretence of 
weighing and examining their ſeveral weights and meaturcs, 
Str. 999.* | 

An information being upon ſcizure of goods, the record of the 
judgment and fine upon it ſhall be finiſhed before the firſt day of 
the next term after recovery, to the intent that the ſine be tranl- 
mitted to the pipe. Rules and Orders in the Exchequer, Rule 49, 

The clerk of aſſiſe ought to return the p after trial in a! 
information, or action by % 7-m, to the proper officer, wi 
mall ſend a note to the clerk of the eſtreats in the exchequer, t 
the intent that the theriff be charged with the part of the penalty 
duc to the king. Raye 439+ | 

And if the deſcendant does not appear after. conviction and 
ſubmit to 2 line, a capias pro fine goes, =» 


[r 


Vi 


Vi 


7 
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INFORMATION. 


If he be taken and give ſecurity for his fine, a ſuper/edeas goes, 
t. Fl . 213. 

91725 convicted on information muſt appear in perſon, 

unlels reaſon given him affidavit made. Rex v. Har used, P. 


11 G. 2. Str. 1088. Andr. 152. ] 


Vide more of Information, in Action, (K. 2.)— Amendment, 
(2 C. 2.)—Guar dian, (H. 4.) — Oficer „(K. 13.)—Parliament, 
L. 12. Prerogatiue, (D. 72, &c.) — Du Warrants, (C. 3.) 

IN GR OS SING. 
Vide Fine, (G. 2.) — Fuftices of Peace, (B. 40, 41.) 


INHIBITION. 
Vide Prerogative, (D. 34, &c.) 


INJUNCTION. 
Vide Chancery, (D. 8, &c.) 


INMATES. 
Vide Fuftices of Peace, (B. 85.) 


IN MITIORI SENSU. 
Vide Action upen the Caſe for Defumatien, (F. 16, Ke.) 


INN-KEEPER. 

Tide Action upon the Caſe for Negligence, (B. 1, &c.)—Fuſtices of 
Peace, (B. 30.)—Pleader, (2 Q.) 

INNUENDO. 

ide Aion upon the Caſe for Defamation, (G. 10. —Indictment, 
(G. 4.) 
INQU EST. 
Vide Enqueſt. 


INQUIRY. (Writ of) 
Jide Amendment, (S.)—Courts, (P. 14.)—Pleader, (Z. 1, &c.) 


INQUISITION. 


File Fercible Entry, D. 2, 15.)—Offcer, (G. 12.— K. 12.)— 
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INROL MEN. 
Vide Bargain and Sale, (B. 5, 22 (G. 3.)—Parliame:; 
(. 22.) Patent, (E.) — Popery, (B. 11.) : 
INSIMUL COMPUTAVERUNT, 
Vide Pleader, (2 G. 11.) 


INSPECTION. 
Vide Trial, (B. 1, &c.) 


INSTITUTION. 
Vide Efelife, (I.) 


INSURANCE. 
Vide Merchant, (E. 9, 10.) 


INSURRECTION. 
Vide Viſcount, (C. 2.) 


INTENDMEN T. 
Vide Pleader, (C. 25.— S. 31, &c.) 


INTENT. 


Db ide Chancery, (3 A. I, &c.—3 Z. 12.—4 H. 7. — Dari, 
(N. 24.)—Pleader, (C. 46, 58.) 


INTEREST OF MONEY, J 
Vide Chancery, (3 8. 1, &e.—3 Y. 9.) 


INT ERLINEATTION. 
Vide Abatement, (H. 1.) —Fai, (F. 1.) 


INTERLOCUTORY ORDER. 
Vide Chancery, (V.) 


INTERPLEADER. 
Vide Chancery, (3 T.) 


INTERROCATORIES. 
Vide Chancery, (P. 5.} 


INTESTATE 
[ide Adiminiftration, (B. 11.—H.)—Chancery, ( 3D. 1, &c.) 


INTIRE TENANCY. 
Vide Abatement, (F. 13.) 


INTRUSION. 


Jutruſion upon the King. 
Vide Prerogative, (D. 71, &c.) 


Intruſion of Ward. 
Vide Guardian, (H. 6.) 


INVENTORY. 
Vide Adminiſtration, (B. 7, 8.)—Prohibitien, (G. 19.) 


JOIN DER IN ACTION. 


Ji Abatement, (E. 8, &c.—F. 4, &c.)—Baren and Tame, (V. 
Ke.) - Chancery, (2 M. 1, 2.—3 V. 1, 2.)—Parceners, 


(A. 4, 5+) 
JOINT CONTRACTOR, 
Vide Abatement, (E. 12.—F. 8.) 


JOINT-TENANT. | 
Vid: Abatement, (E. 9. —F. 5.) —Choncery, (3 V. 1, &c.) Devi, 
(IH. 7.—N. 8.)—£/lates, (K. 1, &c.) 
JOINTURS 
File Chancery, (3 Z. 1, 2, 3.)—Dewer, (E. 1, 2,)—Plzader, 
(2 Y. 13.) 


JOURNEYS ACCOMPTS. 
Vide Abatement, (P.) 


IRELAND. 


(A) A diftint Realm. 


JRE LAND is a realm diſtinct from England. 4 Inf. 349. 
And therefore, treaſon committed there ſhall be tried by the 
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424 | X IRELAND, 


| ft. 33 H. 8. 23. made for the trial of treaſon done out of the 
realm. 7 Co. 23. a. Calvin, 1 And. 262. 
A fine and non-claim does not bar him who was ! 
P.. Com. 368. b. | | e 
But Ireland is part of the dominion of England, and cannot be 
ſevered without act of parliament here. Yau. 3co, 


(B) When bound by the Laws of England. 
(B. 1.) By Act of Parliament made here, 


IEF 


"ER eos ie Vt 
7 


* r = £ ," 


*” HE ſubjects of Ireland are bound by the expreſs words of 

the parliament here: as, if a ſtatute ſpeaks of Ireland in ex. 
preſs words. 4 I. 350. Adm. 7 Co, 22. b. Calvin. Va, 
293. per Ch. Fuft. and not denied by the other juſtices. 1 H. 5. 3. 4. 
R. 1 And. 263. 1 Rel. 17. Vide poſt, (B. 2.) 

So ſtatutes made here have been ſent to be inrolled in Bahn. 
4 Liſt. 35 1. ä 

So a perſon in Trelund may be naturalized by the parliament 
here. Yau. Zoo. | 

And, being conquered, it is ſubject to the pariiament of Eng. 
land. Fau. 301. 

So the parliament of Zng/and has power of judicature for all 
things done in Ireland: and therefore, ſhall try a peer of [ing- 
{and for treaſon committed there. Dy. 360. b. in mare, 

Tho' he be alſo a peer there; for being a peer of England he 
cannot be tried in Ireland. Dy. 360. in marg. 


4 
#4 
by. 
„ 
2 
* 
: ] 


(B. 2.) By other Laws here. 


H. 2. commanded, upon requeſt of the Ji, that his laws in 
England ſliould be of force there. 4 Ii. zug. 

5 Fd. 1. the fame command. Ry. F. 2d vel. 78. 

So, II. 2. ſent thither the charter of king John and com. 
manded, gud leges illas teneant & obſervent, 4 Iii. 350. 7 Gs, 
23. a. 2 Bul. 162. 1 Rol. 17. 

And anno 30 H. 3. reciting, quad tempore Fohannis proviſum 
uit, quod emnes leges & conſuetudines in Anglid lencantur in Hiter- 
nid, & eadem terra eiſuem legibus ſubjaceat, the king grants, qd 
omnia brevia que currunt in Anglia fumiliter currant in Hibern.c, 
4 Inft. 350. Van. 294, 296. Pal. 458. 

By the /. 10 H. 7. 22. in Ireland, all ſtatutes late made in 
England concerning the common weal of the ſame ſhall be uſed, 
Sc. in 1rcland iu all points according to the tenor of the ſaine, 
4 Infl. 35 1. P 

And therefore all ſtatutes made in Fng/and before 10 H. 7. are 
of force in Ireland, 12 Co. 111, 112. 4 Inf. 351. 

So the king, by patent under the great ſeal of Englund, may 
confirm the prefentee of a church in Ireland, Pal. 459. 

Or make a diſpenſation to a biſhop in Jrelund, to hold a churct 


in England iu eommendants R. Pal. 458. 
50 


IRELAND. 


80 a ſcire facias in chancery in England to repeal a patent under 
the great ſeal of Ireland, is good. Pal. 459. 

But ſtatutes made in England fince 10 H. 7. 22. are not of 
force in Ireland, except where they extend to Ireland by expreſs 
words. 12 C. 112. 4 1. 351. 

And therefore, the ſtatutes of jeofails do not extend to Jre- 
land, farther than the itatutes there made warrant the amend- 


ment. 2 Rl. 168. 


(C) Parliament in Ireland, 


N the time of H. 2. the treatiſe de med» tenendi parliamentum 
I was tranſinitted by the king in a roll to {reland, for holding a 
parliament there. 4 ,. 12. ; 

And in the time of king John a parliament was held there. 
4 Int. 349. : : 

Ann 17 Ed. 3. the parliaments in Ireland were regulated ac- 
cording to the inſtitution of parliaments here, and for the ſame 
end. 4 1. 350, 1. 

By Paining's aft 10 H. 7. 4. no parliament ſhall be held in Tre- 
land, but on the king's lieutenant and council there certifying, 
under the great teal of Ireland, the cauſes for it, and the acts to 
be poſſed, and that ſuch are expedient, and the king's licence 
and ſummons for a parliament thereon. Jide 4 Ii. 35 2. 
12 C. Ito. 

And by the ,. 3 & 4 Ph. & M. 4. this may be, on certificate 
by the lord deputy, juſtices, or other chief governor, When the 
cauſes and acts ſent be approved as ſent, or with any alterations. 
And the parliament there holden may paſs the acts ſo ſent, or 
any other that during the parliament thall be ſent thence and ap- 
proved here, and tranſmitted thither from hence under the great 
ſeal of England. Vide 12 Co. 110. 

And therefore, previous to a parliament in Tre/and, the lieu- 
tenant, or other chief govenor and council in Jre/ard, ought to 
certify to the king, under the great ſeal of Ireland, the cauſes 
for the parliament, and the acts to be paſſed there. R. 12 Co. 
110, 111. 2 Rb. 20. 

And theſe acts ought to be affirmed or altered, and tranſ- 
mitted under the great ſeal of England, R. 12 C. 111. Jon. 
189. 2 Ruſh. 20. 

Then there ought to be a licence under the great ſeal, and a 
ſummons for the parliament there. R. 12 Co. 111. 2 Rufh. 20. 

the cauſes and acts tranſmitted under the great ſeal of {reland, 
ouzht to be kept in the chancery here. 12 Co. 111. 

It the acts tranſmitted are affirmed without alteration, they 
ought to be remitted after inrolment in chancery, under the great 
ſeal of England. 12 Co. 111. 

So if they are are altered, the alteration need not be made in 
the tranſcript from Ireland, which remains here; but the act al- 
tered ſhall be inrolled in chancery, and remitted under the great 
ſeal of England, 12 Co. 111. 

So, 
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IRELAND. 


So, after a parliament be there, any acts ma 
mitted from Ireland, and ——— 42 altered, 3 
the ſame manner under the great ſeal of England. 12 G. 111 

And therefore, if the lieutenant ſummon a parliament of * 
ſelf, without licence under the great ſeal, upon a certificate under 
the great ſeal of Ireland, tho' he has authority by his commiſſion 
to do it, all proceedings upon it are void. 2 Ruſh, 20. 

The parliament in Ireland try a peer of Ireland for high tres. 


ſon or felony committed there, by his peers. Dy. 360. ö. 


And he ſhall not be tried by the /. 26 H. 8. 13. 32 H. fl.. 
35 H. 8. 2. or 5 Ed. 6. 11. for he cannot be tried by a jury 
nor here by his peers. R. Dy. 360. ö. 


(D) Gant by the King concerning Ireland, 


GO the king, by a grant to a burrough in {-c/aud, may enable 
them to clect members of parliament there. 
And a grant to a part of a corporation to elect veſts the in- 
tereſt in the whole corporation. Hb. 14. 
So he may make the grant to a burrough not corporate, R, 
Hob. 15. | 


(E) Creation of Biſhops there. 


80 the king by letters patent creates a biſhop there. 2 Rs, 
130. Vide Eccleſtaſtical Perſons, (C. 2.) 

And a patent to an archbiſhop to make a conſecration, by 
which it is ſaid, eligimus, creamus, Cc. A. epiſcopum de B. x 
ſufficient, tho' it is not directed to A. himſelf. X. 2 Ri, 
IOI, 130. 

And if the king writes to the lieutenant and three others there, 
to take order that 4. be made a biſhop, and three of them are 
removed before the coming of the letter, and the other makes 
ſuch a patent; it is ſufficient, for the king's letter is only d- 
rected to his council there. R. 2 Rel. 101, 130. | 

So the king may make a biſhop of Ireland by patent under the 
greal ſeal of England, as well as under the great ſeal of rand. 
Pal. 459. | | 

But if a biſhop be named and inveſted and inſtalled to the b- 
ſhoprick, the former biſhop being alive and not deprived, his de- 
nomination and inveſtiture is void. R. 2 Rel. 131. 

And tho' the former biſhop afterwards die, the ad biſhop 1s not 
made lawful biſhop. R, 2 Rol. 131. 


) Uſage there conſidered in Judgments. 


Onſideration ſhall be had of the uſage there, in the examin- 
tion of judgments in Ireland: and therefore, if a venir? be 
directed to the ſheriff of a foreign county for trial in an ejeament 
there, without any cauſe alledged, it ſhall be good, being cet 
fed to be the uſual courſe there, R. 2 Rol. 166. ” 


IRELAND, 


& an ejectment lies of ſo many acres of untain, if it be 
land known there. Semb. 2 Rol. 167. LVide Pleader, (2 Z. 1.0 


(G) Remedy in England. 
By Error, Appeal, &c. 


writ of error lies in B. R. in England, upon a judgment 
given in B. R. in Ireland. Cro. Car. 511. 2 Bul. 163. 
Rl. 17. Garth. 460. Fide Pleader, (3 B. 3.) 

And if the judgment be reverſed, a writ ſhall be directed to 
the chief juſtice there, to award execution. R. Go. Car. 512. 

80 an appeal lies to the delegates in England, upon a ſentence 
gen by the eccleſiaſtical court in Ireland, Ov. Car. 264. 

$o an appeal to the parliament of England, upon a judgment 
in Ireland affirmed by the parliament of Ireland lies, tho* B. R. 
cannot correct it, as it ſeems. 1 Sho. 659. Hide Pleader, 

B. 6.) | 
66 an appeal lies to the houſe of peers in England, upon a de- 
cree in chancery in Ireland, and not to the parliament there, Cu. 
Parl. 83. Vide Parliament, (L. 7.) 

So remedy lies in the chancery in England for a breach of truſt, 
&c, touching lands in Ireland, 1 Ver. 419. Vide chancery, 
(3 X.—4 W. 27.) 

So an action lies here, upon a perſonal contract touching lands 
in Ireland: as, upon an obligation, or covenant to grant a rent 
out of land in Ireland. 1 Per. 419. 

So, upon a contract made there: as, upon an obligation, or 
covenant given in Ireland. 1 Ver. 419. 

So a ſcire facias lies in the chancery here, for repealing a patent 
in Ireland. 1 Ver. 419. 

80 the judges in Zngland are the proper expoſitors of laws made 
in Ireland. R. 1 Per. 421, 422. 1 And. 102, 103. 

*By /f. 6 G. 1. c. 5. it is declared that the houſc of lords in 
Vreland have not, nor of right ought to have any juriſdiction to 
judge of, affirm or reverſe any judgment, ſentence or decree, 
given or made in any court within the faid kingdom; and that 
all proceedings before the ſaid houſe of lords, on any ſuch judg- 
ment, ſentence or decree, are utterly null and void to all in- 
tents and purpoſes, * 

*But by 22 G. 3. c. 53. this act is repealed, and ſince that 
time the writ of error lies from the court of B. . in Ireland, to 


the houſe of lords there, which is the dernier reſori.“ 


ISLANDS. 
Vide Navigation, (F. 1, &c.) 


188 UE. 


Fide Amendment, [O.— Z.) — Appeal, (G. 13.) — Droit, (C. 5.) 
—Pleader, (E. 135 14.— KR. I, &c.—8. 26, 39» 49.) 
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Vide Gpyhild, (R. 3.)—Gunty, (C. 2.) —Courti, (B. 4,0 
—E. 1,—P. 16.)—Herefy, (B. 4, 5. —Jaſtices, (I. 1, oy 


Judge and Party. 
Vide Franchiſes, (D. 9.)—Fufticer, (I. 3.) 


JUDGEMENT. 


Vide Abatement, (I. 14, 15, 36.)—Accompt, (E. 15,)—Amen. 
ment, (R.)— Annuity, (G.)— Appeal, (G. 15.)—Aſiſe, (B. 26.) 
—Attachment, (G.)—Attaint, (C. 6.)—Audita Querela, L. 
7.)—Bail, (R. 10.)—Chancery, (3 W.)—Courts, (P. 13,)— 
Dett, (A. 2.) — Droit, (C. 6.)—Error, (C.)—Fine, (H. 3.) 
Indictment, (N.) — Iiformation, (D. 7.) Ireland, (F.) — 

Fuſtices, (X. 1, 2, 3.) — Fuſtices of Peace, (B. 106.— 0. 1j. 
— Parliament, (L. 5, 40, &c.) Patent, (F. 8.)—Pleader, 
(E. 42.— M. 1, &c.—8. 44.— . 1, &c.—Z. 6.—2 D. 15, 16, 
—2 E. 5.—2 S. 13.—2 V. 17.—2 W. 12, 13, 15, 36, &c. 
5 1.—2 X. 12.—2 V. 19.—2 Z. 4.—3 A. 7.—3 B. 7, 20. 
—3 D.—3 F. 4.—3 I. 11.—3 K. 29.—3 L. 3, &c. 18.— 
3 N. 5.—3 O. 22.)—Preregative, (D. 77, 90.) — Q Mar. 
ranto, (C. 5, 6.)—Receipt, (B. 4.)—Poucher, (G.) 


JU DIS ATU RE. 
Vide Courts, Parliament, (L. I, &c.) 
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JUDICIAL PROCESS 
Vide Proceſs, (D. 9.—E. 4, &c.) 


JURE COR ON. 
Jide Franchiſes, (G. 1.)—Preregative, (D. 63, 64.) 


JRE PATRONATUS. 
Vide Eſgliſe, (K. I, &c.) 


JURISDICTION. 


Vide Abatement, (D. 1, &c.)—Admiralty, (E. 1, &c.— F. 1, &c.) 
Ai, (B. 24.)—Chancery, (C. 1, 2.—I. 1.—3 X—4 V. 
27. Convocution, (D.) — Copybold, (R. 13, &c.)— County, 
(C. 5, &c.)—Courts, per Totum.— Franchiſes, (D. 9.—E. 2. 
— Fuſtices.— Fuftices of Peace. Lert, (L. 1, &c.) — Lauda, 

(B.) — Officer, (G. 3.) Parliament, (L. 48.) Premęlict 

(D. 9, Kc. 28, &c.)—Prohibition, (F. 11,—G. 1, &c.)— 

Servers, (D.) —Viſcount, (C. 1, &c.)—Uſes, (N. 14, &c.) 


JURIS UTRUM | 
Vide Quare Impedit, (E.) 


JURY. 


Vl: Amendment, (H. 1, &c,—Z.)—Ancient Demeſne, (F. 1.)— 
fttaint, —Challenge, (A. t, &c.,)— Damages, (E. 1, &c.— En- 
queſt per Totum,— Fuftices of Peace, (D. 8.) Lenden, (L. 2.) 

Plader, (8. 46. — Sewers, (C. 55 6.) Trial. 


Pide Chaſe, (R. 1.) 


— — A th. Attn Be * * Y 2 „ 


JUSTICES. 


(A) The Fountain of Juriſdiiffon. 


HE king is the fountain of juſtice. Vide Curie, (A.)— 
Officer, (A. 1.)—Preregative, (D. 37.) 


(B) Juſtices cannot make a Deputy. 
A fodicial officer cannot make a deputy, Vide Officer, (D. 2.) 


(C) Juſtices how created. 
(C. 1.) By Writ, &c. 


p! authority of parliament, tho' not extant, the chief juſtice 
of England (who was before created by patent) ſhall be cre- 

ed, and fince the 25 Ed. 1. hath been always created by writ, 

4 Inf, 75. 2 Lift. 26. | 

The other judges are made by patent. Cv. Car, 1, 

And if upon the demiſe of the king there be a proclamation, 

that all judges retain their authority, it is not ſafe to intermeddle 


Vile Oer, 
(A. I.) 


ul the patent renewed, O. Car. 1.+ Fide the 
90 the chancellor, or lord keeper, ſhall be made by delivery i 1 Geo, 3. 
o the king's ſeal and taking his oath. 4 1». 87. Fide Chan- 25: whereby 
ery (B, l, 2.) = commil- 

ions of 

| Judges are 

(C. 2.) By Commiſſion. — 
flanding the 

What commiſſions the king may grant, vide in Preropative, 82 * 


0. 29.) Vide bat, (G. 1, & c.) — Juſtices of Peace, (A. 6.) 
K he commiſhon determines by the death of the king. Crs. 
93. 
2 Yet 
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JUSTICES. 


Yet the proceeding of juſtices after the death of the king, vi 
notice of it, will be good. R. Cro. Car. gs. 

The manner of creation of antient offices cannot be altera 
without authority of parliament : as if the creation uſed to be by 
patent, it cannot now be by writ. 4 Inf. 75. 

If it uſed to be granted during pleaſure, it cannot be pranteg 
for life. 4 Inf. 87. 

Before the ft. 13 W. 3. c. 2. the commiſſions of the judges 
were durante bene placito nelro. 4 Inft. 75. by that ſtatute 
are directed to be made quamdiu ſe bene geſſerint; but on the 2d. 
dreſs of both houſes of parliament it may be lawful to remope 
them. And it was held that on the demiſe of the crown thei 
ſeats were vacated. ILd. Raym. 747. And therefore it ; 
enacted,* 

[By at. 1 Geo. 3. c. 23. judges commiſſioners continue during 

behaviour, notwithſtanding the demiſe of the king; but 

ey may be removed on addreſs of both houſes of parliament; 

and their ſalaries ſhall be paid as long their commiſſions continue; 

on demiſe of the crown, they ſhall be paid out of the duties 

granted for the civil liſt till further proviſion, and then out of the 
monies applicable to ſuch uſes. ] 


(o) Pꝛetedente of Juſtices. 


IF a juſtice be removed from one bench to the other, he {al 
have precedence iccording to his ſeniority. 

So, if a baron of the excheguer be removed to C. B. or B. R, 
1 Sid. 408. | | 

As to Juſtices of B. R. C. B. Exchequer, and ſevctal 
other Ceurts. ide Courts. 

Ae to Jnittecs of Aſſiſe, vide Aſie, (B. 21, &c.) 

As to Juſtices of Peace, vide Juy/tices of Peace. 


(E) Juſtices in Eyre. 
(E. 1.) How conſtituted. 


US TIC ES in ere were conſtituted 22 H. 24. Hi. de C. l. 
J 141. 23 H. 2. Dugd. Or. J. 5 1. Vide Mad. 84. i 
cliam TW ilkins 329.“ mY | 

Or rather had new circuits appointed; for there were jullicts 
in eyre. 20 H. 24, and before. Mad. 84, Sc. 96. 

Juſtices in e were conſtituted by a writ in nature of a con» 


miſhon. 4 I. 184. 
And now by the ff. 27 H. 8. 24. they muſt be by letters pi 
tent under the great ſeal, 4 Inf. 184. 


(E. 2.) Their Authority. 


Juſtices in eyre had juriſdiction of all pleas of the crowh. 
4 Injt, 184. And 


* 


JUSTICES. 


And of all actions real, perſonal, and mixt. 4 Inf. 184. 

Of chims of all franchiſes, and liberties. 4 It. 184. 

In every county where juſtices in eyre came, the authority of 

other court in the ſame county ceaſed during the ere. 
4 Inft. 184, 185. 

& the court of C. B. and every other court, except B. R. 

"8: 

g p jules in cyre might proceed upon all pleas depending 
before others. 4 Inft. 184. 4 : 

If judgment was given in C. B. &c. the juſtices in eyre might 
award execution without a ſcire facias, 4 Inft, 184. 

And a writ was uſually directed to the juſtices of C. B. Cc. 
to ſend all pleas in the ſame county before them to be there de- 
termined. 4 Int. 184. Lit. /. 514. 

80 all actions, not determined during the eyre, were adjourned 


to C. B. GC. L. 294. as , 
(E. 3.) And Court. 


The court before the juſtices in eyre had the following ſtile ; 
flacita de jurat' afſiſss & curen de itinere A. & ſaciorum juſlic itine= 
rant apud O. in com. R. tali die, Sc. 4 Inſt. 184. | 
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And was held from 7 years to 7 years. 4 It. 184. 3 

But by the increaſe of the authority of juſtices of aſſiſe, the au- 3 

| thority of juſtices in eyre ceaſed, Co. L. 293. 6. . 5 
2 f 

(F) Juſtices in Eyre of the Fogeſt. p 
| UT juſtices in eyre of the foreſt now continue accordiag to e t. 1 
the original inſtitution. 4 I/?. 184. 3 4 


The king by his commiſſion conſtitutes a chief juſtice of the 
foreſt citra Trentam, and another to be chief juſtice in eyre of the 
torelt ultra Trentam, 4 Inſt. 291, 315. 

And the king may aflociate others to him by a patent / nor: cm 
nes and a writ de admittas. 4 Inſt. 315. 

And the chief juſtice, and others aflociated with him, may de- 
termine mnia placita foreſtæ. 4 Inſt. 291, 315. 

And by ch. de for. 16, nullus conflabularius, Cc. teneat placita 
Fergie; and therefore, the chief juſtice in ezze and the others 
aſſociated to him muſt, and no other can determine all offences 
done within the foreſt, according to the laws of the ſoreſt. 
Honud, 489, 491. 4 If. 291. 

And the claims of all hbertics and franchiſes within the foreſt; 
as, to have a park, warren, leet, &c. to be quit of afſarts, pur- 
preſlures, &c, Manwsd. 488. 4 Inf. 291. 

And if a thing which was done within the foreſt be before 
other juſtices, it mult be pleaded to the juriſdiction. Aanwds, 
491. 

It a juſtice in eyre holds his juſtice-ſeat, he ought to make a 
precept to the ſheriff, for a general ſummons of all perſons, who 


— 
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ought to appear there, and for making proclamaticn of the leſlion, 1 , 
| rc.urngble torty days afterwards, Maud. 492, 43. 4 /. 291. 3 
Aud 


JUSTICES, 


And another ſummons to the warden of the foreſt to ſummyn 
all the ollicers of the foreſt, and all thoſe that claim liberties di 
franchiſes there. Manwd. 493. 4 Inſt. 291. 

Before the /. de ch. de forgſta, all earls, barons, and others, in 
the county where the foreſt is, ought to appear at the generil 
ſummons z but by that.. c. 2. homines qui manent extra fu gſan 
non veniant de cætero. Manwd, 495. 

And therefore, all out of the foreſt, if they have no ſuit or 
claim, nor are pledges for others, need not appear. Many, 
495, 496. | 

Or if they have no lands, nor are officers there. Mans, 40). 

So barons of the realm, perſons ſpiritual, women, ſervants, 
infants under twelve, ſick men, or men above ſeventy, need not 
appear upon the general ſummons, tho' they are within the foreſt, i 
they have no claim, and their free tenants appear. Menws, agg, 
Cont. Fon. 278. 

So a man may make a claim, or traverſe an indictment againſt 
him by attorney. Manws, 500. 

So, if an officer make a deputy, he may appear by his deputy, 

on. 278. 
/ If an officer of the foreſt does not appear ; his office ſhall be 
ſeized for the king. Fon. 266. Manwd, 497. 

So, if he does not bring in his rolls. Manud. 506, 

So if a free tenant within the foreſt does not appear, his lind 
ſhall be ſeized into the King's hands. Manwd. 500, 

If four men and the reeve of any town do not appear, the 
whole town {ſhall be amerced; but for a default afterwards every 
one ſhall anſwer for himſelf, Ton. 279. 

Every foreſter upon his appearance delivers his horn upon his 
knees to the juſtice in eyre, and pays 65. 8 d. for the re-dclivery; 
and every woodward delivers his hatchet. Tor. 266. 


(G) Juſfices of Oyer and Terminer. 


(G. 1.) How appointed. 


USTICES of oper and terminer are by a general commiſſion, 
J or aſſigned for a ſpecial purpoſe. 2 Inf. 419. 4 ſift. 162. 
Vide ante, (C. 2.) —Prærogative, (D. 28, 29.) 

And ought to be appointed by commiſſion, and not by vrt. 
4 Ii. 164. H. P. C. 161. 

And the commiſſion ought to be in Latin, not in Engliſh. R. 
12 CG. 31. 

* all commiſſions ſhall be in Engliſh. St. 4 G. 2. 
6. 26. /. 1.“ 

= ought to contain the offences within the commiſſion i- 
felf, and not in a ſchedule annex't. R. 12 Co. 31. 

But others may be joined by a writ of affociation, admittance, 
and / non omnes, F. N. B. 111. B. 4 Inft. 165. H. P. C. 
161. Pide Afiſe, (B. 22.) 

And if any of the commiſſioners or aſſociates die, there may bi 
another writ of aſſociation for others. . N. B. 111. D. 
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(G. 2.) Who ſhall be; 
By the ft. 34 Ed. 3. 1. juſtices of cyer and terminer ought to 


de named by the court, and not by the party, 


And by the ff. 2 Ed. 3. 2. and . 2. 29. they ſhall be juſtices 
of the one bench, or the other, or juſtices errant. 

And therefore, juſtices of aſſiſe are uſually provided with a ge- 
neral commiſſion of cyer and terminer. 


But juſtices of peace, tho by the ,. 18 Ed. 3.2. 34 Ed. 3. 


1. and 17 R. 2. 10. they have power to hear and determine, are 


not intended by a ſtatute which gives authority to juſtices of cyer 
and terminer. 2 Rol. 96. J. 25. H. P. C. 165. 
[By 12 G. 2. c. 27. any perſon appointed may act as juſtice of 


ger and terminer, or gaol delivery, in his own county, notwith- 


landing f. 8 R. 2. and 33 H. 8.] 
(G. 3.) In what Caſes. 


By the ft. W. 2. 29. and 2 Ed. 3. 2. commiſſioners of cher and 
terminer for grevious treſpaſſes ought to be of the king's ſpecial 
grace. 4 Inſt. 163. Reg. 123. 

And the general commiſſion is, for all treaſons, felonies, riots, 
treſpaſſes, and other offences. 2 fl. 419. 

And regularly, it ſhall be granted, when a great aſſembly, in- 
ſurrection, or a henious treſpaſs is committed. F. NM. B. 110. B. 

80 it may be granted for a ſpecial purpoſe; as, upon a reſcous 
made upon the king's bailiff. F. N. B. 112. 4. 

Upon a ſeizure of goods for wreck by male factors, which are 
not wreck. #, N. B. 112. C. 4 J. 163. Reg. 120. 

Upon extortions, or oppreſſions by under- ſheriffs, bailiffs, or 
other officers. F. N. B. 112. D. 4 I. 163. Reg. 126. 

Hunting in the parks of a biſhop in time of vacation. F. M. 
B. 112. G. Reg. 125, 7. 

Defaults in ſewers or walls againſt the fea. F. N. B. 113. 4. 
Rg. 127, (Sewers A.) 

Collecting of toll, &c. by miſdoers, when due to a corporation. 
F. N. B. 114. C. 119. F. | 

Cutting down trees. 4 Inft. 163. 

But it ought nor to be granted in cafes not uſual, or allowed 
by parliament, 4 Infl. 163. Vide Prerogative, (D. 29.) 

Ty it may be ſuperſeded, quia non enormis. 2 Inſt, 419, 420. 
4 Iſf, 163. 

Though it may be aſterwards revived by precederds, if it ap- 
ſears to be enormis, 4 In}t. 163. 


(S. 4.) Their Authority, 


Juſtices of oger and terminer have authority of all offences with- 
n their commiſſion, 


Vol. IV. Ff Or, 
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434 JUSTICES. 


Or, which by ſtatute are to be determined in any court cf 
record, or the king's courts of record. 4 Inft. 164. Q H. 5. 
C. 161. 

Or, which are prohibited by ſtatute, but nothing ſaid, in what 
court to be puniſhed, Dal. 24. 4 Ii. 164. 

They may determine the fame day in which the inquiry z 
taken. 4 f. 164. 

And they ought to ſend a precept to the ſheriff for a jury, un. 
der hand and ſeal. 4 Inf. 164. 

But commiſſioners of oyer and terminer cannot proceed upon au 
indictment not taken before themſelves. 4 Inf. 164, 

So they cannot aſſign a coroner to an approver. 4 Inft, 16;, 

So the commiſſion of oper and terminer will be determined, if 
there be no adjournment. 4 1. 165. 

50, if a new commilhon be granted and ſhewn to them, 
4 Inft. 165. 

Or a new commiſſion be proclaimed, or the ſeſſions held by it, 
4 Inſt. 165. | 

But by the /. 1 Ed. 6. 7. the commiſſion ſhall not be deter. 

mined by making or publiſhing a new commiſſion or aſſociation, 
or altering the names of any of the juſtices or commiſſioners, 
4 Inſt. 165. The ſame of juſtices of gaol-delivery by the ſame 
ſtatute.“ | | 


(H) Juſtices of Gaol-Delivery. 
BY the /t. 27 Ed. 1. de finibus levatis, juſtices of aſſize ſhallde- 


liver the gaols of all priſoners, within liberties, or without, 
And by the /. 4 Ed. 3. c. 2. good and diſcreet perſons ſhall be 
aſſigned to deliver gaols thrice a year, or oſtner if need be. 

And therefore, juſtices of aſſiſe have uſually a commiſſion ad 
gaolas in com A, de priſoner” in ea exiflen ha: vice deliberand, 
4 Inſt. 168. | 

And by ſome, they may do it virtute officii, without commil» 
ſion. H. P. C. 164. 

So others may be aſſociated to them by writ of aſſociation, and 
admittance. + 4 t. 160. 

Or, they may be enabled by a writ / nen omnes, Cc. to at, 
tho' ſome be abſent. 4 I. 169. 

But if there be a charter to bailiffs and recorder, cum aliit quit 
the king ſhall appoint, to deliver the gaol, &c. it will be void; 
for they can act only with others who cannot act but by commil- 
ſion, and fo their authority is founded upon the commiſſion, and 
the charter is void, for the king was deceived. R. 1 And. 296- 

Juſtices of gaol- delivery may arraign any man impriſoned in 
that gaol on an indictment be fore juſtices of peace tho' not ſound 
before themſelves, which juſtices of oyer and terminer cannot do." 

*Thcy may take a pannel of a jury returned by the ſherif 

without making any precept to him.“ 

They may diſcharge priſoners by proclamation, may aſſign 2 
coroner to an approver, and make proceſs againſt the appellee in 

- 2 a foreign 
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JUSTICES 


zen county; may award execution againſt a priſoner, who 
—_ indicted before juſtices of 2 — out- 
wed; and ma deliver the gaol of priſoners committed for high 
treaſon. 4 bf. 109.* 
They may give judgment of death againſt any perſon found 
guilty o treaſon, = bevore former commiſſioners, and reprieved. 
Ed. 7. c. 7. . 5 
þ (bey 5 wel as juftices of oyer and terminer muſt ſend their re- 
cord; and proceſs determined, and put in execution to the exchequer 
it Michaelmas every year, to be kept by the treaſurer and cham- 


terlains in the treaſury, 4 fs 165, 169.* 


(1) The Duty of Judges. - 
(I. 1.) They ought to do Juſtice according to Law. 


A judge ought to act conformably to law, and not according to 
diſcretion. 

By the ff. 20 Ed. 3. 1. all our juſtices we command to do 
equal right and law to all our ſubjects rich and poor, without re- 
gend to any perſon, or for letter or command from us, or any 
other, or for any other cauſe. 

By the ſame fatute, juſtices ſhall be ſworn to take no fee, gift, 
reward, &c. to give no counſel, c. Vide Officer, (I.) 

Tho? there be a letter from the king, no regard ſhall be had to 
it, Hab. 16. 

{If a cauſe has been argued, and ſtands over on an ulteriur 
encilium, and a new judge is made ſince the former argument, it 
muſt be argued by new counſel ; if it ſtands over for the opinion of 
the court, and is argued again only for the information of the 
new judge, it may be argued by the former counſel, Veſt v. 
Marris, A. 11 G. 2» * 314] g 


(I. 2.) Ought to do it without Delay. 


By the f. 20 Ed. 3. 2. we have charged the barons of the ex» 
cquer that they do right to all our ſubjects great and ſmall, 
without delay, Og Cs 


(I. 3.) Shall not be Judge, and Party, 


But none can be a judge in his own cauſe. 

f there be an action in the court of mayor and alderman upon 
W bj-law, where the penalty is given to the mayor, it is error, 
R. 1 Sol. 398. Vide Courts, (P. 16.) 

Tho the court be held by the recorder, and the mayor is ab- 
{nt; for it is the court of the mayor and aldermen, and the re- 
corder acts for him. R. 1 Sal. 398. 

do, if the chief juſtice of C. B. ſues there before himſelf, & 
ſei ſuis, I Sal. 398. 
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mined by making or publiſhing a new commiſſion or aſſociation, 


gaoclas in com A, de priſoner in ed exiſten ha: vice deliberand, 


JUSTICES. 


Or, which by ſtatute are to be determined in any court ct 
record, or the king's courts of record. 4 If. 164. 9. H. P 
C. 161. | 

Or, which are prohibited by ſtatute, but nothing ſaid, in whit 
court to be puniſhed, Dal. 24. 4 Iii. 164. | 

'They may determine the fame day in which the inquiry i 
taken. 4 Ii. 164. 

And they ought to ſend a precept to the ſheriff for a Jury, un- 
der hand and ſeal. 4 Inf. 164. 

But commiſſioners of oyer and terminer cannot proceed upon w 
indictment not taken before themſelves. 4 Inf. 164, 

So they cannot aſſign a coroner to an approver. 4 ff. 16;, 

So the commiſſion of yer and terminer will be determined, if 
there be no adjournment. 4 1nft. 165. 

50, if a new commiſſion be granted and ſhewn to them, 
4 Inft. 165. | 

Or a new commiſſion be proclaimed, or the ſeſſions held by it, 


4 Int. 165. | h 
But by the %. 1 Ed. 6. 7. the commiſſion ſhall not be deter. 


or altering the names of any of the juſtices or commiſſioners, 
4 Lift. 165. The ſame of juſtices of gaol-delivery by the ſame 
ſtatute,* 


(H) Juſtices of Gaol-Delivery. 


BY the ,. 27 Ed. 1. de finibus levatis, juſtices of aſſize ſhall de- 

liver the gaols of all priſoners, within liberties, or without. 
And by the /. 4 Ed. 3. c. 2. good and diſcreet perſons ſhall be 

aſſigned to deliver gaols thrice a year, or oftner if need be. 
And therefore, juſtices of aſſiſe have uſually a commiſſion ad 


4 Inſt. 168. 
Aud by ſome, they may do it virtute officii, without commil- 
ſion. H. P. C. 164. | 

So others may be aſſociated to them by writ of aſſociation, and 
admittance. * 4 1. 169, 

Or, they may be enabled by a writ / non omnes, &c. to ach, 
tho' ſome be abſent. 4 Ii. 169. 

But if there be a charter to bailiffs and recorder, cum alliis qui 
the king ſhall appoint, to deliver the gaol, &c. it will be void; 
for they can act only with others who cannot act but by commil- 
ſion, and fo their authority is founded upon the commiſſion, and 


the charter is void, for the king was deceived. R. 1 And. 296 | 
Juſtices of gaol-delivery may arraign any man impriſoned in 2 

that gaol on an indictment before juſtices of peace tho' not found J. 
before themſelves, which juſtices of oyer and terminer cannot do.“ 1 
They may take a pannel of a jury returned by the ſheriff ſent 
without making any precept to him.“ core 


They may diſcharge priſoners by proclamation, may aſſign 3 


coroner to an approver, and make proceſs againſt che "—_ in 
2 a foreign 


JUSTICES, 


zen county; may award execution againſt a priſoner, who 
1 dice before juſtices of — 2 —— out- 
uwed z and re deliver the gaol of priſoners committed for high 
on. its 109. 
_ bu give judgment of death againſt any perſon found 
ilty of treaſon, &c. before former commiſſioners, and reprieved. 
J. 1 Ed. 7. e. 7.＋ 5. SIG 
They as well as juſtices of oyer and terminer muſt ſend their re- 
cords and proceſs determined, and put in execution to the exchequer 
it Michaelmas every year, to be kept by the treaſurer and cham- 
terlains in the treaſury. 4 Inf. 165, 169.* 


(1) The Duty of Judges. - 
(I. 1.) They ought to do Juſtice according to Law, 


A Judge ought to act conformably to law, and not according to 
diſcretion, 

By the ft. 20 Ed. 3. 1. all our juſtices we command to do 
qual right and law to all our ſubjects rich and poor, without re- 
gerd to any perſon, or for letter or command from us, or any 
other, or for any other cauſe. 

By the /ame fatute, juſtices ſhall be ſworn to take no fee, gift, 
teward, Cc. to give no counſel, &c. Vide Officer, (I.) 

Tho? there be a letter from the king, no regard ſhall be had to 
it, Hob. 16. 

{If a cauſe has been argued, and ſtands over on an wterius 
encilium, and a new judge is made ſince the former argument, it 
muſt be argued by new counſel ; if it ſtands over for the opinion of 
the court, and is argued again only for the information of the 
new judge, it may be argued by the former counſel, We v. 
Marris, M. 11 G. 2. « 31+] 


(I, 2.) Ought to do it without Delay. 


By the f. 20 Ed. 3. 2. we have charged the barons of the ex- 
®quer that they do right to all our ſubjects great and ſmall, 
vithout delay, r. | 


(I. 3.) Shall not be Judge, and Party. 


But none can be a judge in his own cauſe, 

f there be an action in the court of mayor and alderman upon 
by-law, where the penalty is given to the mayor, it is error, 
R. 1 Sal. 398. Vide Courts, (P. 16.) | 

Tho the court be held by the recorder, and the mayor is ab- 
ſent; for it is the court of the mayor and a!dermen, and the re- 
corder acts for him. R. 1 Sal. 398. 

do, if the chief juſtice of C. B. ſues there before himſelf, & 
«ur ſuis, 1 Sal. 398. 
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So a judge of C. B. cannot take a fine from himſelf, 1 6 

8. 6 
1 — a juſtice of peace being concerned, an order at the ſeſſon 
befora him, & aliis ſociis ſuis, is bad. R. Sal. 607. 

_ So, if any judge has an intereſt, he or his deputy cannot hes 
the cauſe, or fit in court; and if he does in Chefeer, toc, 3 
hibition goes. R. Hard. 503. * 
. So, if A. ſues an aſſiſe before M. and M. juſtices of aſſiſe, mg 
M. dies, and by writ of aſſociation A. is aſſociated with V. . 
be judge of aſſiſe; the ſuit by A. ſhall ceaſe, for he cannot * 
judge in his own cauſe, and V. cannot proceed without him, 
R. 45 Af. 3. 8 H. 6. 20. 

Yet a judge of a court may ſue before the other judges of the 
ſame court, if the court can be held without him: as, the chief 
juſtice of C. B. may ſue there, if the entry be, coram J. Bly. 
cowe, &c 1 Sal. 398. 

So, an alderman in the court of aldermen in London, by cil. 
tom. KR. Sal. 425. 2 Lev. 200. 

So in an action by A. who is mayor, &c. before himſelf, it i; 
no error, if he does not appear by the record to be mayor, 
2 Rol. 93. I. 27. 1 Sal. 398. | 


(K) high Treaſon; (What ſhall be. 


(K. 1.) If one compaſs the Death of the King, Queen, or thei , 
eldeſt Son. 

H IGH treaſon is the greateſt and moſt heinous offence again ö 
the king. St. P. C. 1. a 

By the common law, divers offences were treaſon, which nov ; 
are not. 6 | 
But by the ff. 25 Ed. 3. 2. pur ceo que divers opinions ount fr 1 
en que caſe doit eftre dit treaſon, en que nemy, le royal requeſt d iſeig- | 
niors et commons ad fait declariſment que enſuiſt. ( Vide 3 Inft. 1.) 

(I.) By this ſtatute it ſhall be high treaſon, ſi home fait an- ht 
paſſer ou imaginer la mort no fire ſeignior le roy, madame ſa compaigit, _ 
Gu de hour fitz eigne et heire, et de ceo provablement ſoit attaint dt " 
evert fact per gentz de ſon condition. D. 

And therefore, in every indictment for compaſſing the death af | 
the king, &'c. beſides the compaſling, an overt act muſt be at pla 
ledged, and proved. H. P. C. 13. | + * 

And ſeveral overt acts may be alledged of the ſame ſpecies d , 
treaſon in the ſame indictment. NK. 8. ral 

{If divers overt acts are laid, and but one proved, it is ſui 
cient; and where divers are laid, and ſome are defective in form, * 
the indictment ſhall not be quaſhed for that. Fefer 194. * 
But by the „. 7 W. 3. 3. no evidence ſhall be admitted of u [ 
overt act not expreſsly laid in the indictment. | will 
gut an overt act not laid, may be given in evidence if it be 1 8 
direct proof of an vert act that is laid. Foſter 9.“ " ſere 


JUSTICES. 


[An offence which falls within one branch of treaſon, may 
nevertheleſs be an overt act of a different ſpecies of treaſon ; 
thus levying ꝛuar, conſpiring to Jevy war to dethrone, impriſon, 
Ge. remove evil councillors, or adhering, or ſending money or 
intelligence, though intercepted, are overt-acts oi cempalſing. 
Hurding's caſe, Lord Prefton's cafe, Foſter 197, 210. Gregg's caſe. 
Henjey's caſe, Faſter 218. 1 B. M. 642. 

An overt act for compaſſing the death of the king may be, that 
he actually killed the king. Keg. 8. And it is the compaſſing 
and not the actual killing that is the treaſon, 

Or was inſtrumental to his murder. X=. 8, 10. ; 
That he knowing of a deſign to kill the king (tho* his deat 
does not follow) does an act which ſhews his approbation. Kelp. 
Or, of a deſign to depoſe the king; for that is the ſame wi 
conſpiring his death. H. P. C. 11. Dy. 298. b. 3 Infl. 6, 12. 

Or, to impriſon him. H. P. C. 11. 3 Hi. 6, 12. 

Or, to get him within his power. H. P. C 13. 3 LA. 6, 12. 

As, if he levy war for ſuch purpoſe. H. P. C. 13. 

Or, aſſemble people. H. P. C. 13. 3 Inf. 12. 

So, if he prepare weapons for ſuch purpoſe. H. P. C. 13. 

Or, write a letter to ſecond the deſign. H. P. C. 13. 

Or, write a letter to incite a foreign prince to an invaſion. 
H. P. C. 13. 3 Hifi. 14. 

Going into a foreign country, or purpoſing to go thither, and 
taking any fleps in order thereto, to concert meaſures in order to 
an invaſion, is overt- act. Lord Prefton's caſe, 4 St. Tri. FA, 
fer 190. ; 

Lol foreigners who are not at war with us to invade, falls 
under no branch of treaſon but this only. Fofter 197. Henſcy's 
caſe, 1B. A. 642.1] 

Or, declare his deſign by writing. H. P. C. 13. Vide Kelt. 
23. 3 Infl. 14. 

[Writings publiſhed are overt acts. Fgfer 198.) 

(Writings not publiſhed, but found in a man's cloſet, if plainly 
relative to other treaſonable practices charged in the indictment, 
are overt acts; ſo Algernon Sidney's would have been, were they 
capable of ſuch connexion, So Lord Preſton's, Gregg's, Layer's, 
Dr. Henſey's were. id.] 

80, it he declare his deſign by expreſs words; for that, which 
plainly ſhews the imagination of the heart to put the king to 
death, is ſufficient. R. Kelt. 13. Cont. 3 Inft. 14. H. P. C. 
13. Acc. St. P. C. 2. . ide Fofter 202. where it is ſaid the 
ule here given is laid down in too great a latitude.® 

Words of advice or perſuaſion, uttered in contemplation of a 
taterous deſign on foot or intended, are overt acts; but looſe 
words not relative to any act or deſign, are not. Fgſſer 200. ] 

So a conſultation and adviſing together of the means to do it, 
vil be an overt act. Kelg. 15, 1), 20.] 

So, if a man, knowing of the deſign, meets at the conſultation 


ſrreral times, tho he does or ſays nothing; for the meeting thews 
lis approbation, R. Kelg. 17, 21. 
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JUSTICES. 


Or, knowing of the deſign, afterwards meets at a conſultaicy 
KRels. 17. ; 

[But nb meeting conſpirators on an indifferent occaſion, 28d 
concealing, and net afſenting, is not an overt act but ouly miſpriſy, 
Fofter 195.) 

30 1 ſoldier does an overt act of treaſon by command of a fl. 
perior oflicer, it will be treaſon : becauſe, the command bein: 
traiterous, the obedience will be ſo; for all are principal 
Kelp. 13, 

if 5 counſellor read a paper written for his inſtructicn 
(knowing the contents,) for promoting the traiterous d:fign, 
Kelg. 12. 

But a conſpiracy to levy war is not high treaſon, nor an ©»; 
act, of compaſſing the death of the king, if nothing be done i; 
purſuance of it; for it is a ſpecies of another treaſon, H. P. 

„ 13. *3 Inf. 14. (a) 

[So a bare conſpiracy to eſſect a riſing to throw down // inch. 
ſures, alter law or religion, enhance price of all labour, open a pi. 
ſons, pull down a meeting-hovles, is not overt-aCt of compaſſi. 
Faller 213. 

But a conſpiracy to impriſon or reſtrain the king by force till 
he yield to certain demands is an overt- act to prove che compalſing 
of the king's death. But there muſt be an overt-a® to proxe 
that conſpiracy to r-{train, and then that overt- act to prove ſuch 
a deſign is an overt-aCt to prove the compaſſing of the death df 
the king. H H. F. C. 100.“ 

So 2 calculation of the king's nativity is not an overt act cf 
compaſſing his death. H. P. C. 11. 

So killing the king by accident, as by an arrow againſt a deer, 
is not treaſun ; for he did not compaſs it. 3 Inſt. 6, 

Or, by a lunatick, Sc. for he cannot compaſs it. 3 Inf. 4,6, 

[Overt acts required by the ſtatute, are not to be conſidered 
merely as evidence to diſcover the intention, but as means made 


uſe of to effectuate it. Fer 203.] 


a) Note; This clauſe ſeems very inaccurately expreſſed, for according to the 
dottrine eſtabliſhed under the head «of lev: ing war, a conſpiracy to levy war is held 
not to be treaſen. In Lord Hale's Summ ry it is more exact, the reaſon afſigret 
being “ becauſe it relateth to a oiftinR ireaſon * in Hates Hiftery of the Plaus if tht 
Crown there appears great doubt and indeciſion on this doctrine ot Lord Cole's, hat 
& 4 conſpiracy to levy war, unleſs a wer be actually levied, is not an overt- act of 
compaſſing the king's death; in ſome lacs he ſeems to admit it in its full ex ent, 
in others he diſtinguiſhes between a conſpiracy to levy afizal war, and a conſpiracy 
to levy what is called cor flruftve war. In Fofter 210, 211. the real diſtinction ſeems 
to be accurately taken, that every corfpiracy to levy ſuch a war, as, in judgment ot 
Jaw, it is it tended againſt the perſon of the king, be it io dethrone or impriſu» him, ot 
to oblige him to alter bis meaſures of government, or to remove evil councillor 
from about him, is an overt- act of compaſſing the king's death ;“ but chat 2 
eonſoiracy to levy conſtructive war, not tending immediately to the perſonal danger of 
the king, is not an overt - act. | 

The queſtion is a queſtion of conſtruction of a particulsr ſtatute, which muſt be 
decided by the meaning of the words open a# and conſpiracy ; no conſpiracy en 
exiſt without ſomething done, namely, the aſſembly of two or more perſon+ together 
to conſult on a common defign, which is certainly much more than individually 


forming ſuch defign, and may therefure, with perteCt propriety, be called an cen 4% 
The 


JUSTICES. 


The king before his coronation is within the A. 25 Ed. 3. 2. 


H. P. C. 11» *Fofter 188.“ 
80, a king de facto, tho he be not de jure. H. P. C. 12. 
3 Iyf 7: (a) | 
Tho the rightful king be afterwards reſtored. H. P. C. 12. 
In . To 
: "4 the queen regnant. H. P. C. 12. 3 Inft. 7. 
But a king in title only is not within the ſtatute z as, the conſors 
of the queen regnant. H. P. C. 12, 3 Hasi. 7. 


Nor a king de jure, who has not poſſeſſion. H. P. C. 12. 


h . To 
4. 2 king who voluntarily reſigns, and his reſignation is ra- 
tified in parliament. VI. H. P. C. 104.* 

The ſame reaſon holds with reſpect to a king who is deemed 


by parliament to have abdicated, as in the cafe of , Il, 


Black. Com. vols 4. 78.“ 
Nor a vice- roy, ambaſſador, &c, 3 Ine. 8. 


Yet a king driven and kept out of poſſeſſion by rebels is a king 
di fats & jure, and within the ſtatute; as, king Charles 2d ab 
amm 1648 ad 1660. R. Kelg. 15. *See the obicryations of Sir 
M. Fefter on this caſe 402,* | 

So a queen conſort is within the /. 25 Ed. 3. 3 Inf. 8. 

But not a queen dowager. H. P. C. 12. 3 Inft. 8. 

So the 2d or 3d ſon, when he becomes heir apparent, is the 
eldeſt ſon within the //. 25 Ed. 3. H. P. C. 12. 3 Int. 8. 
#Tho' he be not the ſon of the queen the king's ſecond wife,* 

So, the eldeſt ſon of a queen regnant. H. P. C. 12. 3 IH. 8, 

80, it ſeems, the grandſon of the king by his eldeſt fon dead 
in the king's life-time, as Richard II. after the death of the Black 
Prince, H. H. P. C. 125. vol. 1.“ 

But the heir preſumptive is not within the ſtatute; as, the bro- 


ther of a king, who has no ſon, or iſſue. H. P. C. 12. 


% 


(4) Note, this diſtinQion between a king de facto and a king de jure has given riſe to 
conſiderable difficulty, as indeed it ſeems improper to be made, the king in poſſeſſion 
of the powers of government, being the only perſon to whom the ſubjeR can look 28 
intitled to his allegiance, The fat. 11 H. 7. c. 1. the preamble to which Fofter 
fays is declaratory of the common law, enadis that no perſon who ſhall attend the 
king for the time being in his wars, or do any other act tu which he is bound by his 
duty of allegiance, ſhall be convicted or attainted for high treaſon, by act of parlia- 
ment, or otherwiſe by any proceſs of law; Hawkins P. C. vol. 1. page 36, grounding 
his opinion on this act ſays, That every king tor the time being gs a right te the 
people's allegiance, becauſe they are bound thereby to defend him in his wars againſt 
every power whatſoever : and that one out of poſſeſſion is ſo far from having any right 
to our allegiance by virtue of any other title, which he may ſet up »gainit the king in 
being, that we are bound by the duty of our all-giance to refit mmm.“ Mr. 2 
Blackſtene in his Commentary vol. 4. page 77. obſerves that the point of poſſeſſion is 
here carried too far, and enlarges on the inconveniencies and abſurdities that muſt 
follow from its being taken in this extent; with due deference, however, to that 
great character; the law ſeems to be as Hawkins has laid it down, and the real cone 
ſequence muſt be that the king in poſſeſſion may puniſh as traitors thoſe who ſupport 
the right of his competitor, it he afterwirds have them in his power; but the m- 
petitor, if ſucceſsful in the aſſertion of his right, cannot when in poſſeſſion of the 
erown pur ich the adherents ef his predeceſſor, and it cannot be imzgined be will pu- 
uh thoſe who have aſſiſted him in afferting his own title, 

This ſubject is diſcuſſed at full length in the notes to pages 101, 102, and 10 
5 It das of Hale Hiſtory of the Pleas of the Crown, and in Fofler from page 39 

40 
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JUSTICES. 


As, Roger Mortimer 11 R. 2. The Duke ef York 39 F. f 
H. P. C. 12. 3 I:8. 9. »Unleſs by ſpecial proviſion jy — 
parliament as in the caſe of the Duke of York.* | 


(K. 3.) If he violate the King's Companion, his eldeſt Daughter 
unmarried, or the Wife of his eldeſt Son, 

So, by the /. 25 Ed. 3. it ſhall be high treaſon, (2.) | bn 
violaſt la c:mpaigne le roy, ou leign file le roy, nient marie, 
compaigne leigne jitz et heire le roy. 

And there muſt be an overt act of this offence, H. P. C. 16 

There muſt be manifeſt proof, not conjectural. H. P. C. 1; 

And if the wife of the king, or of the prince conſent, it vill 
be treaſon in her alſo. H. P. C. 16. 3 Inf. g. 

And every daughter of the king, who is eldeſt at the time, i 
within the ſtatute. H. P. C. 16. 3 In}. . 

But a queen dowager is not within the ſtatute, H. P. C. 16, 


3 Lil. 9. 
(K. 4.) If he levy War. 
So, by the /. 25 Ed. 3. 2. it ſhall be high treaſon, (3.) / len 


eue guerre encounter nytre ſeignior le roy en fon realme, 7 

A man levies war, if he be in aCtual arms againſt the king, 

If a man, being in arms with divers armed perſons in his 
houſe, upon a meſſage from the king by any of his council, com- 
manding that he diſperſe thoſe whom he has in arms with him, 
and come to the king, refuſes, and afterwards continues in aims 
with armed perſons in his houſe. E. of Effex, R. Mo. 621, 

If he goes with a troop of officers and others from his houſe to 
a city, and aſks their aſſiſtance, &c, R. Mo. 621. 

If he maintains a fort or caſtle againſt the king's forces. H. 
P. C. 14. 3 It. 10. 

[Holding a caſtle againſt the king's forces by actual force, i 
levying war; not the bare detainer, by ſhutting the gates, 
Fofter 219.] 

[If it is done in confederacy with rebels, or if it is delivered 
up to them by treachery, or in combination, (not if thro' cow- 
ardice or imprudence,) it is. Jbid.] | 

[It is nos neceſſary to a levying war, that there be the appear- 
ance of an army formed under leaders, or provided with m 
weapons, or drums, colours, &c. Faſter 208, Damaree an 
Purchaſer's caſe, 8 State Trials 218.] 

[Liſting and marching are ſuthcient overt acts, without battle, 
Fojter 218.] 

And it will be treaſon, if war be levied in any reſpect again 
the kin . | 

As, 5 it be intended to reſtrain the king within his houle, 
Ab. 621. . 

To compel the king to remove any of his ſervants, tho' no d- 
mage is intended to his perſon, Mo. 621, 


80 


1e 


uſe, 


80 


JUSTICES. 


go, if it be intended to make a publick reformation, and an 
2 ual force is employed for it: as, to make a change of religion. 
H. P. C. 14. 3 [nft. g. for it is aſſuming a royal authority. 

To impugn or change the laws or ſtatutes. 3 14ſt. . 

To remove a councillor, or other magiſtrate. &. Poph. 122. 

. 9+ . | 

[Riſing in a warhke manner to pull down a privy-councillor's 
houſe, and kill him, for the meaſures the king is taking by lis 
advice, is levying war. Benftead's cafe, 1640. Fyfler. 211.] 

To expulſe ali ſtrangers. 3 ff. 9. 

To throw down incloſures throughout the whole country, 
H. P. C. 14. R. Paph. 122. 3 Inſt. g. 

To pull down bawdy-houſes, Kg. 65. 1 Sid. 358. 

80 to pull down all meeting-houſes. Damaree's caſe, 8 State 
Tria, 218. *Or for the reformation of real or imaginary evils of a 
public nature, and in which the inſurgents have no ſpecial in- 
terelt, Foſter 213.0 

[Tho' a man is not concerned in the original deſign, not pre- 
ſent at pulling any down, only preſent at burning the materials 
of one, inciting the rabble to refit the guards, and attacking 
them, Purchaſes caſe, Stuss Trials 218. Fer 218.] 

To open all priſons. Fog. 75, 3 inf. 9. 

ut war levied to breal: priſons for the purpoſe of delivering 
one or more particular p-rions out of priſon, wherein they are 
lawfully impriſoned, unleſs f:ch as are imprifoned for treaſon, 


was ruled not to be high treaſon bur only a great riot. H. II. P. 


C. 134. Coke, P. C. p. 9.“ 

To enhance the wages of labourers. H. P. C. 14. 3 I,. 10. 

If war be actually levied, all aſſiſtiug in arm» are + itors. 

Though they do not know the intent. R. 475, 021. 

Or miſtake the intent. R. Mo. 621. 

80, all conſpirators, tho' they are not in arms, if others of their 
conſpiracy are. H. P. C. 13, 14. 3 Ii. 9. R. Neg. 19. 

[Furniſhing rebels or enemies with money or proviſions, is 
treaſon ; unleſs compelled. Fofler 217.] | 

But raiſing a ſorce to pull down a particular incloſure is only a 
not. H. P. C. 14. 3 Inf. 9. 

(So a riſing of weavers to deſ.roy all engine looms, machines 
which enabled thoſe of the trade who had them, to underſcll 
thoſe who had them not; was held not to have been levying war, 
decauſe it was a point affecting the intereſt of the parties 
aſembled. Fofter 210.) 

So a conſpiracy to levy war is not treaſon within this branch of 
the ſtatute, if war be not actually levied. H. P. C. 13. 3 Ius. q. 

So it is not treaſon, if a man join rebels pro timere mortim & 
receſſit quam cito potuit, H. P. C. 14. 3 Li. 10. 
on he does not aid or afliſt, or uſe any force, tho' he be preſent, 

Helke. 79. | 

*But fear of having houſes burnt, or cattle deſtroyed, will not 
excuſe joining rebels or enemies. V Grouther's caſe, 1745. 
Hafer 21 7.5 | 

| 50 
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JUSTICES. 


So a conſpiracy to levy war in one part of a country, if war hs 
levied in another part, does not make him guilty, who does 
appear privy or aſſenting to it. R. Kelg. 19. M 

[Attacking the king's forces, in oppoſition to his authyin. : 
levying war; but not if on a ſudden quarrel the neighbour, 
drive the forces from their quarters. Fo/ter 219.] 


(K. 5.) Or adhere to the Enemy, 
So, by the /. 25 Ed. 3. 2. it ſhall be high treaſon, (g.) 5 


home ſoit aidant as enemies noſtre dit Seignior le Roy en fon ral 
donnant a eux aid ou comfort, en fon roialme, ou per aylours, et dec 
provablement ſoit attaint de d . 

A man will be adherent to the enemy, if he gives them aid aud 
comfort. H. P. C. 14. 3 Inft. 10. 

[Furniſhing them with money or proviſions, or ſending money, 
proviſions, or intelligence, tho' intercepted, is an overt at of 
adhering. Gregg's caſe, 1707. Henſcys caſe 31 G. 2. Br 
217. 1 B. M. 642.] | 

[The indictment ſhould be laid for ſending a letter from the 
place where the venue is laid, 10 be delivered in parts beyond the ſea 
to the enemy. Fofter 218.) 

[Cruiſing on the king's ſubjects under an enemy's commiſfon, 
is adhering, tho' no other act of hoſtility laid. Jbid.] 

[If a ſubject of England makes war on the king's allies, en- 
gaged with him againſt the common enemy, it is adhering, tho 
no act committed againſt the king or his forces. Feſter 220.] 

If he ſurrender to them one of the king's caſtles for reward, 
H. P. C. 14. 3 Inf. 10. 

[Holding a caſtle againſt the king's forces, tho' only by bare 
detainer, without force, if in confederacy with enemies, or de- 
livering it up by treachery or in combination, (but not if tho 
cowardice or imprudence,) is adhering. Fyfter 219.] 

[States in actual hoſtility, tho' no war declared, are enemies, 
The fact, war or not, triable by jury. Publick notoriety is eri 
dence. Did. 

Men, not ſubjects, who come in an hoſtile manner into the 
kingdom, are enemies. H. P. C. 15. 

As, the Scots who invaded England in queen Elizabeth's time; 
tho' the king of Scet/and, was then in amity. H. P. C. I;. 


3 Inſl. 11. 4 Lit. 152. | 
And tho' it was done without his aſſent, 3 I. 11. 4 bf 


152. 4 

If the ſubject of a foreign prince in amity with us invades us, 
without commiſſion from his ſovereign, or acts in a hoſtile 
manner, under commiſſion from a prince at enmity with us, he 
is an enemy. Fyſter 219.] 

So every one, not within the king's allegiance. 3 I. II. 

But a ſubject in rebellion is not an enemy; and therefore, if! 
rebel flies out of the kingdom, and 4. knowing of his treaſon 


ſuccours him, he is not a traitor within this branch. 3 I/. 1 : 
9 


JUSTICES. 


go if a ſubject comes with the king's enemies into the kingdom, 
te is not an enemy. 3 12. 11. 

80 the prince of Wales, who holds of the king by homage, c. 
i; not an enemy; for he is within the allegiance. 3 ft. 11. 

In all theſe caſes there muſt be an overt act proved. H. P. C. 
16. 3 Inft. 12. 

And by the ff. 7 W. 3. 3. there muſt be proof of the ſame 
wet act alledged in the indictment. 

And proof ſhall be by 2 witneſſes to the ſame overt act, or to 
ſeveral overt acts of the ſame treaſon, Neg. . 

If there be at Rome a conſpiracy to raiſe a rebellion, and ſome 
more to England with that intent, it will be an overt act. Sav. 4. 

*If any perſon ſhall endeavour to deprive or hinder any perſon, 
being the next in ſucceſſion to the crown according to the limita- 
tions in the acts of ſettlement (1 W. & M. f. 2. c. 2. & 12 & 
12 V. 3. c. 2.) from ſucceeding to the crown and ſhall malici- 
ouſly and directly attempt the ſame by any -vert act, ſuch offence 
hall be high treaſon. 1 Arn. ft. 2. c. 17.* 

elf any perſon ſhall maliciouſly, adviſedly, and directly, by 
writing or printing, maintain and afhrm, that any other perſon 
hath any right or title to the crown of this realm otherwiſe than 
according to the act of ſettlement, or that the kings of this realm 
with the authority of parliament are not able to make laws or 
ſtatutes, to bind the crown and the deſcent thereof; ſuch perſon 
ſhall be guilty of high treaſon, 6 Am. c. 7. . 1. 

(By . 17 Ges. 2. c. 39. correſponding with, or remitting 
money to the pretend-r's ſon, 


the dominions of the crown of Great Britain, ] 


(K. 6.) If he counterfeit the Great, or Privy Seal. 
So, by the fo. 25 Ed. 3. 2. it ſhall be high treaſon, (g.) & Hume 


oxunterface le grand ou privie ſeal le ry. 

Aiders, and conſenters to counterfeit the great, or privy ſcal, 
ze within this ſtatute. H. P. C. 18. 3 Inf. 16. 

By the /i. 1 M. 6. to counterfeit the ſign manual, privy ſignet 
or privy ſeal, is made high treaſon. 

And by 7 Ann. C. 21. / 9. to counterfeit the ſeals uſed in 
Setland according to the 24th article of the union, is high 
treaſon, ® ; 

But fixing the great ſeal, &c. to a falſe patent is not treaſon, 
two it be miſpriſion. H. F. C. 18. 3 Lift. 15. 

Nor fixing the ſeal by the chancellor, without warrant, H. 
P. C 18. 3 Inft. 15. | 

Nor a conſpiracy to counterfeit the ſeal, if it be not counter- 
teited. H. P. C. 18. 3 Iz. 15. 

90 receiving and abetting a counterfeitor of the great ſeal 
Inowingly, after fact committed, is not treaſon, but miſpriſion 


Guly, K. 12 Co. 81. 
Nor 


A2. the pretender's ſoa landing, or attempting to land in 
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Nor the razing of the name of one manor out of a patent, 1; 
putting in that of another, nor any artificial removing of the wn, 
writing, and adding matter altogether new ; nor, by the 

opinion, the taking off the wax imprefled with the great ſeal from 
a true patent, and fixing it to a writing purporting a grant from 
the king. Kelg. 80. 3 Inft. 15, 16. 12 Co. 15, 16, 1 
2 Keb. 74. B. Treaſ. 3, 17, 4, 8. Hawk. vol. 1. page 41 % 4 


(K. 7.) Or Money. 
So, by the ft. 25 Ed. 3. 2. it ſhall be high treaſon, (6) / Jy 


counterface money le roy, ou apport faux money en ceft roialme county. 
fait al money d Angliterre ſachant ceo eftre faux, per merchander 3 


payment faire. Vide Money. 
But only gold and filver money are held to be within this 0. 


tute, I Hawkins 42.* 


1. 560 Tho? it be not uttered. H. P. C. 20. 3 Inft. 16. 
1 To counterfeit the proper coin of the realm is within the |, 
7 25 Ed. 3. 2. and was alſo treaſon by the common law. H. P. C. 
| * 19. 3 Inft. 16, | | | 
4-589 *To counterfeit the impreſſion of a guinea or half guinea on a 
17 piece of gold previouſly hammered, not round and not paſſable in | 
1% the condition in which it then was, was adjudged not to be high | 
74 treaſon, for the crime was incomplete. 2 Black, 632.“ | 
{ But barely uttering falſe money made within the realm, knoy. 
3731 ing it to be falſe, is not, as it ſeems, high treaſon nor a miſpriſion | 
3 of treaſon; but was at common law only a high miſpriſion; and 
7 by by 8 & 9 Wil. 3. c. 26. is in ſome caſes made felony, | 
Ra 1 Hawk. 42.* | 
* So, to bring in, knowingly, coin counterfeited ad {militudinm | 
I monete Angliæ from a foreign kingdom, and make payment with | 
* it. H. P. C. 21. 3 Lift. 18. 
1 By the ,. 1 M. 6. to forge and counterfeit gold or ſilver coin, | 
ih not the proper money of the kingdom, if current in the realm by 
"I conſent of the king, is high treaſon. If current by proclamation, | 
J : 5a H. P. C. 20. : 
\# By the „. 1 & 2 Ph. & M. 11, knowingly to bring into the 
ik realm from beyond ſcas coin counterfeit like money current in 
4B this realm, of intent to utter and pay the ſame, is high treaſon in 
13h the importer, his counſellors, aiders and abettors. 
is By the /. 5 El. 11. clipping, waſhing, rounding, and fling 
{5 for gain the coin of this realm, or current by proclamation in i, 
$7 is treaſon in the actors, their counſellors, and abettors. Pit 
* 
1 7% (X. 1.) 3 t 
. By the ff. 18 El. 1. by any means for gain to impair, diminil 
1 falſify, ſcale, or lighten the coin of this realm, or current in it h 5 
VS proclamation, is treaſon in actors, counſellors, and abettors. Ji 


7%, (X. 1.) N 
By the . 8 & 9 V. 3. 26. (made perpetual by the /. 7 An. 
25.) no perſon, unleſs employed in the mint and for the ule 0 


the mint only, or authorized by the treaſury, ſhall knowing) 
| 1 


JUSTICES, 
nale or mend (or begin or aſſiſt in it) any puncheon, ſtamp, dye, 


or mould of metal, earth, or ſand, &c. whereon is impreſſed, or 
which will make or impreſs the figure or ſtamp of either ſide of 
old or filver coin current, or edging tool or engine not of 
common uſe in trade, but contrived for marking edges of money 
like the edges of money coined in the king's mint. And the 
offenders, their counſellors, aiders, and abettors ſhall be adjudged 
cuilty of high treaſon. 

By /7. 2. of the ſame ſtatute, perſons conveying out of the 
mint in the tower of London, or any other of his majeſty's mints 


without lawful authority for that purpoſe, or aſliſting, &c. any 


uncheon, &c. uſed in the coining of money there, their coun- 
lors, &c. ſhall be guilty of high treaſon, Nee the caſe of Hugh 
Lenard on this ſtatute.» Black. 80g, And for the form of the 
indictment ſee Grown Circuit Companion 167, 171.“ 

[By flat. 15 G. 2. c. 28. to waſh, gild, or colour, ſhilling or 
ſix-pence, true or counterfeit, or to add or alter any part of im- 
preſſion, to make it paſs for a guinea or half guinea, or to alter 
half-pence or farthings, to make them paſs for ſhilling or ſix-pence, 
s high treaſon. 


445 


[/. 2, perſons uttering falſe money, knowingly, ſhall ſuffer ſix For offences 
months impriſonment, and give ſecurity for two years; for ſecond relating to 


and for third offence felony without clergy.] 

[/ſ. 3+ perſons uttering falſe money, knowingly, twice in ten 
days, or that ſhall, at the time of uttering ſuch falſe money, 
have about them one piece of counterfeit money beſides that 
tendered, (it does not here ſay knowingly,) ſhall be deemed a 
common utterer of falſe money, and ſuffer one year's imprifon- 
ment, and give ſecurity for two year's more; and if he afterwards 
tender falſe money, knowingly, felony without clergy.] 

[/. 6. counterfeiting halfpence or farthings, two year's im- 
priſonment, and ſecurity for two years more.] 

[By ff. 11 G. 3. c. 40. counterfeiting copper, or uttering it, 
1s made felony.] 

(By f. 13 G. 3. c. 71. perſon to whom gold coin is tendered, 
may cut it; if it ſhall appear diminiſhed or counterfeit, the perſon 
tendering ſhall bear the loſs, if not, the other; to be determined 
by mayor or juſtice.) 

(By f. 14 G. 3. c. 42. filver coin, purporting to be of this 
tingdom, ſhall not be brought in under weight or fineneſs; and 
5/. thereof in a ſhip, or on a perſon coming from it, may be 
ſeized ; if it is weight and fineneſs, it ſhall be reſtored, if not, 
forfeited, half to the king, half to informer, and after condemna- 
ton, ſhall be melted, cut or defaced. ] 

(Tender in ſilver above 25 J. is good only for its value at 5 f. 
24. per ounce.] 

Stat, 14 C. 3. c. 70. directs light gold coin to be cut. ] 


* . - t 
offence two years impriſonment, and ſec urity for two year S more; — — 
ſce title 
Coin and 


Coinage. 
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K. 8.) If he kill the Chancellor, Treafurer, or King's fuß: 
: doing their Offices. $5 Julien 


So, by the ff. 25 Ed. 3. 2. it will be high treaſon, (J.) / how 
tuaſt chancellor, treaſurer ou juſtices naſtre ſeignior le roy del un hun 
ou del auter, juſtices in eyre et d afſiſe et touts auters juſtices afſignes c. 
oier et terminer eſteauntt en lour places feſants hur offices. 

Wounding of the chancellor, &c. if death does not enſue is ng: 
within the ſtatute. H. P. C. 17. 3 [»/t. 18. 

But if many conſpire to do the act, and one of the conſpir 
tors actually do it, this ſeems to be treaſon in them all, H. . 
7 . C. 230.“ 

Nor killing them, if they are not in the exerciſe of then 

offices. H. P. C. 17. | 

Nor killing any not named in the ſtatute; as, lord ſtewad, | 
barons of the exchequer, &c. H. P. C. 17. 3 It. 18. | 

But the lord keeper, ſince the ff. 5 El. c. 18. which declares 
the office of lord keeper to be to all intents and purpoſes the ſame 
as that of lord chancellor, is within this ſtatute. H. H. P. C 

1.* | 

4 alſo are the commiſſioners for the cuſtody of the great ſeal 
ſince the 1 V. & M. ff. 2. c. 21 as it ſeems. 4 Black. 84. 

*But not the commiſſioners for executing the office of lord 
treaſurer. H. H. P. C. 231.“ (a) 2 

A judge of the admiralty, or eccleſiaſtical court. 3 If. 18. 

Nor a peer in parliament, or a member of the houſe of 
commons, tho? killed in their places. 3 Ie. 18. 

But by 7 Ann. c. 21. /. 8. to ſlay any of the lords of ſeſſion 
or juſticiary of Scotland in the exerciſe of their office is high 


treaſon.* 


i 1 (K. 9.) To maintain the Authority of the Pope. 


By the ,. 5 El. 1. if any perſon, after conviction and attainder 
for the firſt offence, do again by writing, teaching, &c. wittingly 
maintain the authority of the biſhop of Rome, heretofore claimed 
in this realm, being under the queen's obeyſance, his abettors 
tec. to further ſuch authority, Sc. or, if any, within 3 month, 
after the firſt tender, do a ſecond time refule the oath of ſupre- 
macy preſcribed 1 E. 1. he ſhall be guilty of high treaſon. Pi 
2h, (K. 1.) 

So, by the /. 13 El. 2. if any uſe, publiſh, or put in ure anf 
bull, Sc. from Rome, or abſolve or be abſolved by colour of ſuch 
bull, Oe. 


(a) Lord Hale affiens as his reaſon for thinking that the lord keeper is within the 
fe. of 25 Fl. 3. the ſtatute of Elizabeth declaring his office to be the ſame 33 that 
of lord chancellor: the fl. of W. M puts the commiſſioners on the ſame footing, 
But as no ſtatute gives the commiſſioners of the treaſury the ſame powers al 
privileges as the lord treafurer had, the law ſeems to remain with reſpect to them # 
Lord Hale has laid it dowa. 
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8 by the ff. 23 El. 1. if any withdraw, &c. any from 
obedience, or to that intent to the Romiſb religion, or move to be 
*«conciled, or be reconciled to the ſee of Rome. 

80, by the . 3 Face 4. fo 22. if any on the ſea, beyond the 
en or in this realm perſuade or withdraw any ſubject from his 
"atural obedience, or reconcile him, or move him to promiſe 
hedience to the pope, or ſee of Rome, or other prince, their 
thettors, &ce or, if any be reconciled, Sc. unleſs he return, Sc. 
nd in fix days ſubmit and take the oaths of allegiance and 
ſupremac y. | . . a 

So, by the F. 27 El. 2. If any Jeſuit, ſeminary prieſt, or 
vher eccleſiaſtical perſon, born in this realm and profeſſed, &c. 
by authority of the ſee of Rome, come into or remain in this realm, 
raleſs in 3 days he ſubmit and take the oath of ſupremacy and 
hen come not within 10 miles of the queen without licence dur- 
ing 10 years: or, if any brought up in a ſeminary, &c. do not 
return in 6 months after proclamation in London, and in two days 
ther return ſubmit, &. and take the oath of ſupremacy. 

80, if any pretends authority to abſolve or perſuades a ſubject 


does not move any to decline his obedience. R. Sav. 3. 

80 if he perſuades any, &c. tho' he has not, nor pretends to 
hare power to abſolve. R. Sal. 3. for the learning ariſing from 
theſe ſtatutes ſee H. H. P. C. 329, Cc. and Hawk. 67, Ce. 
2nd for other offences by papiſts, c. ſee Popery. 


of Vide poſt, (J. 3.) 
n (L) Petit Treaſon, What. 


(L. 1.) To kill a Maſter, 


We by the . 25 Ed. 3. 2. petit treaſon is, quant un ſervant 
tua ſon maiſter ou un feme tua ſon baron, ou quant home ſeculer cu 
4 religion tua ſor prelate a que il doit foye et obedience. 


- 99, if a ſervant kill his miſtreſs. H. P. C. 23. 
00 Or, his maſter's wife. H. P. C. 23. 3 Inft. 20. 
1 Tho' the ſervant be departed from his ſervice, but kills upon 
* alice there conceived. H. P. C. 23. 3 Lust. 20. : 
Se $9, if a ſon, who has meat and drink from his father kills him; 
1 in he is a ſervant. H. P. C. 24. 3 Iiſt. 20. 
Jo, if a man, by the procurement and in the preſence of a 
1 kant, kills the maſter, it is treaſon in the ſervant, tho' only 
<> Wider in the other. H. P. C. 25. Dy. 128. 3 J. 20. 
9, if the man was procured only to rob the maſter. Dy. 128. 
Or, only to beat the maſter, and he kills him. 
the But if the maſter be killed by the procurement, but in the 
Ty 2 the ſervant, the ſervant is only acceſſary to the murder. 
and * Us 23, 250 
T but being in the ſame houſe, tho” not in the ſame room, is a 


Felence, H. P. Ge 24+ 


If 


from his obedience, it will be treaſon within 23 EI. 1. tho' he 
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If the ſervant attempt to aſſaſſinate a ſtranger, but by mir 
chance kills his maſter, it is treaſon; for he had a m 
intent, 

And a circumſtance, which makes a man guilty of murde; 
makes a ſervant guilty of petit treaſon, H. P. C. 24. ' 

But if a ſervant kills his maſter without malice, it is only 
manſlaughter. H. P. C. 24. | 


urdrouz 


(J. 2.) Huſband. 


If a wife kill her huſband, it is petit treaſon, H. P. C. 23. 

So, if ſhe intend the death of another, and the huſband i; 
killed, 

Or, if a ſtranger kill the huſband by her aſſiſtance, H. P. (. 
23. | 
01 a ſervant, by her procurement, tho' ſhe be abſent. H. P. (. 
23, 24, 25. 3 Infl, 20. Dy. 332. 

If ſhe deſires her daughter to give powder to her huſband for 
his recovery, which ſhe does in her abſence, whereby the huſband 
is poiſoned, R. Kelg. 53. 

But if a ſtranger kill the huſband by the procurement of the 
wife who is abſent, ſhe is only acceſſory to the murder. H. P. C 
23, 25. Dy. 332. 3 Inſt. 20. 

If an huſband kill his wife, it is only murder. 
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(L. 3.) Prelate. 
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If a clerk religious or ſecular kill his ſuperior, it is petit treaſon, 
H. P. C. 24. 3 Inſt. 20. 
It is a ſpecies of murder, and a perſon guilty of it may be 
indicted for murder ; and if murder is excepted in a pardon, petit 
treaſon is thereby excepted. Fofter 324, 325-] 


Aiders and abettors to petit treaſon are within the f. 25 £1, 
3. 2. H. P. C. 24. 3 If. 20. 
A man for petit treaſon ſhall have judgment to be drawn an! 
hanged. H. P. C. 24, 268. 3 Inft. 211. 
A woman to be drawn and burnt. H. P. C. 24, 200. 
3 Inft. 211. x | 
Vide paſt, (J. 4.) 


(M) Felonp; Homicide. 
(M. 1.) Murder. 


(M. 4.) UODLIBET crimen capitale felles aniimo per petrutum 's 

By whom felony. Co. L. 391. a. 
m_— anciently high treaſon was pardoned by this word, fem 
but not of late times. C. L. 391. 8. 10 


JUSTICES, 


But petit treaſon, homicide, burglary, robbery, arſon, rape, 
ind larceny, are now felonies. Co. L. 391. 

Fmicide comprehends murder, manſlaughter, death by chance, 
{ defendends or for juſtifiable cauſe, 

1ſurder is, when a man fane and above the age of diſcretion 
111; another within the realm, on malice prepenſe. H. P. C. 


43+ 3 Inft. 47. 


There is no particular way of killing another, which is 
neceſſary to conſtitute a murder, but it may be committed in as 
many ways, as there are by which an end may be put to lifc, 
Srmmge 884.“ 

i 2 SY upon malice kill another it is murder, tho* he was 
drunk. H. P. C. 43. 

Tho' an infant, if he be above the age of diſcretion. 

Or under the age of diſcretion, if by circumſtances it appears 
that he knew what the action was; as, by excuſes, endeavouring 
to conceal, &c. H. P. G. 43, 44. 

{A child of 10 years of age may be guilty of murder. Yort's 
caſe, 1748. Faſter 70.] 

So, if a man procure a lunatick, &c, to kill. H. P. C. 43. 

The? a feme covert, by coercion of her huſband. H. P. C. G5. 

But it is not felony in a lunatick during his lunacy. H. P. C. 
or in a non compo. H. P. C. 43. 

Nor in an infant, who does not know good from evil. H. P. C. 


4 44» 


It is murder, tho? the man killed be an alien, or denizen. 

lift, 50, 
| Or, . of high treaſon, or felony. 3 Ji. 50. 

Or, in a premunire. 3 1. 50. | 

Or, abjured. 2 

Or, convicted and under execution for another crime. R. 
Mid. 68, 

" But the perſon muſt be in rerum natura; and therefore, if a 
woman privement enſeint by a potion deſtroy the child before it be 
born, it is not murder. H. P. C. 53. 3 It. 50. 

Or, if another by a ſtroke given to her, deſtroy it. H. P. C. 53. 

3 Inſt, O. 
Let 7 it be born, and afterwards die by means of the potion, 
ir the ſtroke, it is murder. H. P. C. 53. 3 nf. 50. 
And he, who adviſes the deſtruction before the birth, is 
xceſiory to the murder. H. P. C. 53, 54. 3 HH. 51. 

By the ,t. 27 Fac. 27. if a woman delivered of ifſue, which 
being born alive would be a baſtard, endeavour by burying, drown- 
nz, &c, by herſelf or others, ſo to conceal it's death, that it may 
not appear, whether born alive or not, it is murder, unleſs ſhe 
pore by one witneſs at leaſt, that it was born dead. i 
| The billing mult be within the realm; for if a man be killed 
in partibus tranſmarinis, it is triable by the conſtable and marſhal, 
vid not by the common law. H. P. C. 54. 3 L. 48. 

Vol., IV. G xg Stroke 
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(M. 2.) 
Whoſe 
geath ſhall 
te murder. 
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2 C. 2. 21. 


JUSTICES. 


Stroke and death upon the high ſea ſhall be tried by the adi, 
or by commiſſion upon the „. 28 H. 8. 13. H. P. C. ga. 
Stroke upon the fea, and death upon land cannot be puniſhes, 


H. P. C. 54. 


If any perſon ſhall be felonjouſly ſtricken or poiſoned on the ſea or out of Erglandanddiein E lard 
or be ſtricken or poiſoned in England and die on the ſea or out of England, an indictment, — 
the county in England where ſuch death, ſtroke, or poiſoning ſhall happen, ſhall be as 290d * 
eſfectual in the law, as if ſuch felonious ſtroke and death thereby enſuing, or poiſoning and dent 
thereby enſuing, had happened in that county. ] 


(M. 3.) 
F. 1 de .. 


(M. 4.) 
What 
manner or 


de at h. 


(M. 8.) 
What A 
be malice 
—_— 

xpreſs 


malice, 


If a man being compos mentis, and of the age of diſcretion Ii 
himſelf, it is murder. H. P. C. 28. 3 Int. 54. 

Or, if he gives himſelf a mortal wound, of which he dies within 
a year and a day. H. P. C. 28. 

Or if he purlues B. with intent to kill him, B. runs away and 
falls with his knife drawn in his hand, the purſuer falls on the 
knife, he is felo de fe. H. P. C. 28. 3 Inft. 54. 

Otherwiſe, if B. ſtands with a naked weapon for his defence, 
and A. runs upon it. H. P. C. 29. 


It is murder, if a man upon expreſs malice poiſon another, 

H. P. C. 53. 3 Hi. 48. | 
Or, kill him with a ſword, gun, bow, or any other weapon, 

H. P. C. 53. 3 It. 48. 

Or, cruth, bruiſe, ſmother, ſtrangle, Sc. to death. H. P. C, 

. Inft. 48. 
595, 60. H. P. C. 53. 3 Inft. 48. 

Or, ſet on a dog to kill him. H. P. C. 53. 3 II. 48. 

Or, by any means maliciouſly put another to death. 

Or, give him a mortal wound, of which he dies within a year 
and a day. H. P. C. 55. 3 Inf. 47. 

Or, makciouſly does any act, upon which death enſues, within 
a year and a day. 

As if he lay a ſick man in the cold. H. P. C. 53. 3 Inf. 48. 

Or, expoſe an infant till the cold, or a kite, Sc. kill it. H. 
842. 

CIT A. B. and C. in order to obtain the reward for apprekending 
highwaymen, conſpire to procure D. to rob, which he does, and 
on the evidence of B. and C. he is convicted and executed, it is 


uot murder. Aacdenicl Bery, and Fones's caſe, Fofler 131.] 
[Malice afere-thought is when the fact is attended with ſuch 


circumſtances as are the ordinary ſymptoms of a wicked, depravet, 


malignant ſpirit; or an action flowing from a wicked and corrupt 
motive; a thing done malo auims, mala conſcientia, Fejter 2 56.] 

Malice which makes Killing to be murder may be exprels ; 2, 
a precedent menace. | 

Or, lying in wait. 

Or, a precedent quarrel, F. P. C. 48. 

So, if two men appoint a time or place of combat and one of 
Un is killed, it is murder. II. P. C. 48. F 

J 


JUSTICES, 477 


Or, it without appointment they meet and fight, upon malice. 
C. 47. 
gt he that is killed gives the firſt blow. H. P. C. 47. 
Tho' he that kills declines the duel, and was only perſuaded to 
it, by importunity, and to fave his honour, H. P. C. 48. 
Tho! he that kills refuſes to ſtrike, but offers a pot of ale to the 
other to touch him; whereupon B. ſtrikes and A. kills him, 


E. P. C. 48. Strange 773. 
Tho? the quarrel was ſudden, and thereupon a duel appointed 


for the next day. H. P. C. 48. 3 Inft. 51. 

Altho' he that kills, after the firſt ſtroke, flies to a wall and 
then kills the other in his own defence. H. P. C. 42, 47. 

Or, if the duel be fought after the paſſion cools, R. 1 Lev. 


181, 

CIf A. and B. play, then wreſtle, then cudgel, A. gives B. a 
ſmart ſtroke, B. grows angry, throws away his cudgel, they fight 
in earneſt, are parted 3 A. goes away angry, and threatens to 
fetch ſomething, and ſtick B.; he changes his clothes, returns 
with a ſword concealed, and a cudgel in his hand, draws on a 
diſcourſe of the quarrel, and offers to cudgel if B. will keep off 
his hands; A. drops the cudgel which B. takes up, and gives A. 
two blows on the ſhoulders; A. draws out the concealed ſword, 
ſays, * ſtand off, or ill ſtab you,” thruſts at, but miſſes him, B. 
goes back, A. ſhortens his ſword, leaps towards B. ſtabs him, 
and he dies; it is murder. Mafor's caſe, 1756. Foſter 132.] 

[lf A. and B. quarrel, offer to fight, are prevented, ſtay an 
hour in company, B. offers to make it up, A. refuſes it, B. 
going away with the reſt of the company, called back by A. they 
fipht and B. is killed; it is murder in A. though it was found 
that there was no reconciliation, though B. gave A. three wounds, 
and owned he received his wounds fairly. Rex v. Oneby, T. 
ij G. On great deliberation, by the 12 Judges unanimouſly, Ld, 
Ram. 1485. Str. 766. ] 

On a ſpecial verdict, the court are judges of the malice, and 
whether there was time to cool, or the act deliberate or not, and 
not the jury. By all the Fudges, Tbid.] 


So, if a man is killed upon malice, it is murder, tho” the (M. 6.) 


malice did not extend to his life, but only to a corporal damage, Tus it os 
not extend 


H. P. C. 49, 50. to the life. 
As, to beat him. H. P. C. 49. 


So, if the malice was againſt another; as, if A. with malice (N. 7. 
ams at B. but kills C. H. P. C. 50. Tho” againſt 
* 3 poiſon for B. but by miſadventure C. takes it. anger, 
F. C. 50. 

lf 4. with malice aſſaults the maſter, and in the quarrel kills 
tie ſervant. H. P. C. 50. 

[f there be a duel upon malice, and C. attempts to part them, 
ad one of them kills him. H. P. C. 50. 22 Af. 71. 
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31. 8.) 
Aiding one 


who has 
malice, 


(M. 9.) 


Malice 
implied. 
If a man 


kills withe 


out juſt 


provocation. 


JUSTICES. 


$50 in the caſe of a ſudden affray here no felony is committee 
nor wound given, if a perſon interpoſing to part the combata 
giving notice to them of his friendly intention, ſhould be killed 


either of the combatants, it would be murder in the perſon {; 


killing. 1ter 272. (Vid. M. 20.“ 


So, if the malice be in another perſon ; as if one commit 
murder, all preſent and aiding are guilty of murder, tho' the 
had no particular malice againſt the perſon killed. H. P. C. — 
As, if there be a duel upon malice between A. and B. and © 
be ſecond to A. who kills B. This is murder in C. H. P. (. 71, 

[In all poſſible cafes de!iberate homicide is murder, whaterer the 
provocation may be. Foſter 296.] 

And in ſome caſes implied malice makes the crime murder: 
for the law preſumes malice, when a man kills another withor 
ſulſicient provocation. H. P. C. 45. 3 Tnft. 52. 

As, if he kill another, who diſtorts his face and ridicules him, 
F. P. C. a5: © Cre. H. 88. 

Or, who provokes him only by indecent words: as, if a mafter 
Fill his apprentice that anſwers him ſaucily. 10% O#cber 1666, 
Grey's caſc, (cited Compns's Reports 15, 16.) R. 1 Lev. 180, 

But here a diſtinction mult be made; for if the party killing on 
ſuch provocation make uſe of a deadly weapon, or otherwise 
manife{t an intention to kill or to do ſome great bodily harm, it 
is murder; but if he had given the other a box in the car, or had 
ſtruck him with a ſtick or other weapon not likely to kill, and had 
unluckily againſt his intention killed, it had been but man- 
flaughter. Ter 291. „ 

Or, with a ſword kills a ſervant that refuſes his command. 
R. 8 V. 3. Keate. ( Reported Gomyns's Reports 13.) | 

Otherwiſe, if a man gives his ſervant proper correction, and 
kills him by an unlucky ſtroke; that is only man-flaughter, 
Turner's caſe. 


So, if a man be cutting wood in a park, and the parker ties ot 
him to an horſe and beats him, whereby the horſe runs away and or 
Lills the man, it is murder. N. Cs. Car, 1 31. AH. P. C 49 

So, if one {trike a child in the high ſtreet with his dagget, af fr 
which he dies. Sab. 67. | H 

*If A. throw a bottle at B. and then draw his ſword, and Þ. fol 
tirow another bottle at A. and A. ſtab B. it is murder, bir ret 
296. AMacug ria res caſe, of 

. : | 

When a man does an unlawful act and death enſues, it i ant 
murder: as, if a man rob an orchard, and being rebuked by the lan 
owner, kills him. | 

If a man commits a riot, and in the doing of it another is killed an; 
H. P. G 47. gui 

If malefac tors in a park kill the parker. II. P. C. 45. l. 

Hal. 25 Cab. 67. l 


Though 


- 


JUSTICES. 


Though the parker ſhoots, and upon flight purſues them, and 
hen is killed. H. P. C. 46. Pal. 35. N 

80, if a man aſſaults another to rob him, and after reſiſtance 
and ſtroke, kills him. H. P. C. 45, 46. 

And if ſeveral do an unlawful act, and one of them kills a man, 
* is murder in all aiding the unlawful act. H. . C 51, 

*[{ ſeveral be indicted, A. as giving the blow, and the others as 
reſent, aiding and abetting, evidence that one of the others gave 
dle blow and that A. was only preſent &c. will ſupport the indict- 
ment, 1 H. H. P. C. 437, 438.“ 

And in all ready to give aid, tho only lookers on. H. P. C. 51. 

Tho! out of fight, in another room, or at half a mile diſtant in 
tlie ſame park. H. P. C. 51. 

*But on a ſpecial verdict, principals in the ſecond degree 
cannot he affected, unleſs the jury find expreſsly, that they were 
«(tally preſent, or that ſome acts were done by them which 
unavoidably ſhew that they were preſent, or that they were of the 
lime party, on the ſame purſuit, and under engagements. and 
expectation of mutual defence and ſupport from the perſon who 
did the fact. Doug. 207, 212.“ 

If 4. begins a riot, which continues for an hour, and then B. 
js killed by another, it will be murder in 4. X. 1 Sal. 333, 


75 render the killing murder in all thoſe who aſſembled to do 


m unlawful act, it mult appear, that it was committed in 
rroſecution of ſome unlawful purpoſe : thus, ſmugglers aſſemble 
to run wool, officers oppoſc, a ſmuggler fires a gun, and bills 
another ſmuggler; if it does not appear it was levelled at the 
olicers, the other ſmugglers preſent are not guilty, for it does not 
pear it was in proſecution of the purpoſe for which they 
:mbled. Plummer caſe, Fefter 35 2.] 

[Three ſoldiers go to rob an orchard, two get up the tree, the 
third ſtands at the gate with a drawn ſword, the owner's ſon 
comes, ſeizes him, he ſtabs him; thoſe in the tree not guilty 
otherwiſe, had they came with a general 1eſclution againſt all 
oppolers. Per Halt. 5fter 353+) 

[A general reſolution againit all oppoſers may be collected 
from their number, arms or behaviour, at or before. id. 2. 
How the above caſe is reconcileable to this doctrine? for the 
ſoldier ſtanding at the gate with a drawn ſword indicates a geh 
ctolution to reſiſt all oppoſers, if the two robbing the tree knew 
ofthe circumſtance of the drawn ſword and conſented to it.] 

[If A. B. and C. ride out to commit a robbery, C. turns into 
other road, and joins them no more; A. and B. rob on the 
lam? day; C. is not guilty. Fofer 354+] h 

[if perſons aſſemble for a lawful act, and proſecute it lawfully ; 
and others oppoſe, and one of the oppoſers is killed; none are 
guilty but thoſe who actually aided or abetted in the fact. [big.] 


When a man with a miſchievous intent does an ac apparently 
miſchierous, and death enſues, it is murder. 
Gg 3 As, 


453 


(M. 11.) 
Act appar» 
ently miſ- 
chie nus. 


454 


(M. 12.) 
Killing an 
officer. 


H. P. C. 44. 


| JUSTICES. 
As, if he ride among a multitude with an horſe uſed to Hic: 


If he throw a ſtone over an houſe among a multitud 
them. H. P. C. 44. 3 Inft. 57. ME 
If he wilfully prepare poiſon, and lay it for any perſon: 
H. P. C. 44; by the ff, 1 Ed. 6. 12. 3 Inft. 52. : 


When an officer is killed in the execution of his office, it i 
murder; as a watchman or conſtable, H. P. C. 45. * 6; 
Inft. 52. 

: — or magiſtrate. H. P. C. 45. 3 Inft. 52. Sav. 6- 

Or any in their aſſiſtance. H. P. C. 45. 3 Lift. 52, Fife 
309. 

[Though it is not on the ſpot, but coming or going. Fefe 
308.7 

[Or if he interpoſe to prevent miſchief, or endeavour to appte- 
hend felons; though not preſent, but on hue and cry, or fteſn 
purſuit. Faſfer zog.] 

[But the officer ſhould be known, or notify with what intent 
he comes, by commanding the peace, &c. Foſter 310.] 

Tho? he be not known to be an officer. H. P. C. 45, 46. 

Tho' the proceſs is erroneous. H. P. C. 46. 

[In arreſts on proceſs, he ſhould give notice of his authority, 
Fijter 311. 

But if the officer does what is not warrantable, it is only man- 
laughter. H. P. C. 46. R. Mar. 4. 

If the proceſs miſtakes the name, or addition of the party, 
Dy. 88. a. in marg. R. Jon. 346. | 

[It is ſufficient, that the proceſs is not defeCtive in the frame, 
and iſſue in the ordinary courſe, though there was error in the 
proceedings before; and if the warrant is produced at the trial, 
the judgment or decree need not. Per Hardwicke, C. J. Roger: 
caſe, 1735. Jbid. Vide Forceable Entry, D. 18, 19.] 

If the proceſs is defective in the frame, if there is a miſtake 
in the name or addition of the perſon on whom it is to be exe- 
cuted, or if his name or the name of the officer is inſerted with- 
out authority and after iſſuing the proceſs, or the officer exceeds 
his authority, and is killed, it is only man-ſlaughter in the perlon 
whoſe liberty is invaded. Foſter 312.] 

[As ta ſtrangers, it has been ruled, that if a perſon is unlawfully 
deprived of his liberty, a ſtranger may attempt his reſcue, and it 
he kills, it is man-flaughter ; for that when the liberty of thc 
ſubject is invaded, it is a provocation to all the ſubjects of Zng/and 
Tooley's cafe, 4 Ann, Sed. 2, Toſier 312. & ſeq.] 

[There muil have been a felony committed, to bring a private 
perſon within the protection of this law. Fofter 318.] 

[If there has been a felony, but not by the perſon purſued, and 
one endeavouring to arreſt, kills, or is killed, it is not murder ut 
cither caſe, but man-flaughter. Id.] 

[But if . à peace-officer has a Warrant to apprehend J. 4 


«440g, for felony, or J. is indicted for felony, or the hue m_ 
- raile 


—_— 2 


Pen 


JUSTICES. 


raiſed againſt him by name, and he, though innocent, flies or 
reſiſts, and A. or any joining, is killed by B. or any of his 
accomplices joining in that outrage, it is murder. Vide M. 20.] 


When an officer of juſtice exceeds the limits of his juriſdiction 
in the death of another, it is murder as, if a juſtice of peace 
gives judgment for high treaſon, and the officer executes, it is 
murder in both. H. P. C. 35. . 

If a juſtice of peace give judgment of death for a treſpaſs, it is 
murder in him; but the executioner is excuſed. H. P. C. 35. (a) 

If a judge executes a criminal ; for that belongs to the ſherift, 
E. P. C. 38, 36. We 

Or, if a ſtranger does it of his own head. H. P. C. 35, 36. 

So, if a ſheriff behead a man condemned to be hanged. 
H. P. C. 36. 

[But if an officer, by warrant from the crown, beheads a perſon 
under ſentence of death for felony, or a woman for treaſon, it is 
not murder nor criminal. { Vide X. 1. 3. pſt) Fofter 268. 

If any execute martial law in time of peace, H. P. C. 46. 

If a gaoler by dureſs kill his priſoner. H. P. C. 46. 

If a gaoler carries his priſoner, againſt his will, whom he knows 
has never had the ſmall-pox, but fears it, to a place where he 
knows 2 perſon having it is, and the priſoner catches it and dics, 
it is murder. Vid. Caftel v. Bambridge, H. 3 G. 2. Str. 8 54+] 

[If a gaoler (as warden of the Fleet) has a lawful deputy, Whole 
ſervant by dureſs (of confining in an unwholeſome room) kills his 
priſoner, it is not murder in the principal, though he ſometimes 
acted as warden, and once faw the deceaſed in the unwholeſome 
room. Rex v. Fluggins, M. 4 G. 2. Str. 882. Ld. Raym. 1574] 

[But it is murder in the ſervant. Hid.] 

[If defendant in a civil ſuit, fearing arreſt, flies, officer purſues, 
and in the purſuit kills, it is murder. Per Hate 481. Or man- 
laughter; according to circumſtances. Per for 271.] 

*Perſons having authority to arreſt or impriſon, uſing the 
proper means for that purpoſe and being killed in the ſtruggle, it 
35 murder in all who take a part in ſuch reſiſtance, and this will 
bod in all caſes, whether civil or criminal. fer 270,* 

So in caſe of breach of the peace, or any miſdemeanor ſhort 


of telony, Jbid.] 
By the /. 1 Fac. 8. any who ſtabs a perſon, not having a 


weapon drawn, nor firſt ftricken, ſo that he die in fix months, 
tho' malice aforethought cannot be proved, hall ſuffgr as for 
murder ; * except in caſes of ſelf- defence, misfortune or ſor Pre- 
ſerring the peace, or chaſtizing his child or ſervant,* 


(a) The reaſon uf the diſtinction between theſe 2 caſes with reſet te the execution 


is that in treaſan,) the juſtice of peace has no juriſdiction at 211, but in treſpaſs he 
tas jur:{iQionz and the officer is not b;und to enquire whether the juſtice exceevs 


bis authority in a caſe of which he plainly bas cognizance, 


6 4 Tho' 


CM. 13.) 
Officer ex- 
ceeding his 


juriſdiction. 


(M. 14.) 
Homicig- 
yon the A, 
1 Fac. 8. 
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CM. 18.) 
If one kill 
u bon A rea- 
101able 
provocation. 


JUSTICES. 


Tho the words of the ſtatute be general, yet caſes com; 
within the letter of the act, and not covered by any of tl 
exceptions, have very rightly been adjudged not to be within the 
meaning of it, the juſtice or benignity of the law oyer-ruling the 
rigorous penning of the ſtatute, Foſter 298.“ 

[A cudgel, or other thing proper for defence or annoyance 
in the hand of the party, is a weapon drawn. Fer 300.] 

[Not having 9, ſtruck, means not having given the fit 
blow; per 11 Feber Contra per Richardſon and Hal. 1; 
means, before the mortal wound was given. Poſter 301.] 

But this does not extend to perſons preſent, who do not give 
the ſtab. H. P. C. 58. K. Al. 44. 
[As a huſband ſtabbing adulterer is not within the act.) 

Nor a man aſſaulted by thieves in his houſe.] . 

[Nor if an officer puſhes into a gentleman's chamber early to t 
arreſt him, and does not tell his buſineſs, nor uſe words of 1 
arreſt. 

No if one concealed in a cloſet, but no thief, is ſtabbed, on 
a ſudden outcry of thieves in the night-time. Foſter 298.] 

Nor to a perſon, who in a paſſion throws a hammer at another, 
R. Jon. 433. | 

[Firing, or ſhooting an arrow, or thruſting with a ſtaff or blunt 
weapon, are within the ſtatute, but throwing any weapon, not, 
Faſier 300. ] : 

Nor to thoſe, who are not indicted upon the ſtatute. H, P, 
C. 58. | | 

The indictment need not conclude contra formam ſlatuti 
H P. C. 58. Al. 44. 

And tlio' the indictment be upon the ſtatute, the jury may find 
manſlaughter generally. H. P. C. 58. Al. 44. 

If the offence is barely manſlaughter at common law, the 
priſoner is rarely convicted on the ſtatute, Foſter 299. ] 

If the perſon killed had thrown a pat at the other, he ſhall bc 
ſaid to have had a weapon drawn, K. ger 5 J. 3 Lev. 256. 


Vide pet, (V. F.) 


(M. 15.) Manſlaughter, 


The diſtinction between murder and manſlaughter began upen 
the plan of the Moſaick law. Eg. Ca. 270. 

And therefore, where a man kills another upon a reaſonable 
provocation given, it will be only manſlaughter, 

As, if a ſon having been beaten complain to the father, who 
goes thr2e-quarters of a mile, and beats the perſon that miſuked 
his fon, upon which he dies. H. P. C. 48. R. 12 C. 87. 

If a ſervant, ſeeing his maſter aſſaulted, kills the aflailant, 
H. P. C. 51, 2. 

If a ſtranger ſeeing two men fighting, helps one and kills tit 
other. H. P. C. 52. R. 1 Sid. 160. 12 Co. 87. 
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fa man ſees another taken by a preſt maſter, who upon de- 
mand refuſes to ſhew his warrant, and for this he kills the preſt 
maſter. R. per 8 F. ; 

If a collector of tallage makes a diſtreſs, and, being reſiſted, 

r 

If 2 man ſecs his wife in adultery, and kills the adulterer. &. 
1 Vent. 158. 

If a man kills an officer who arreſts him without warrant. 

Or, who exceeds his warrant ; as, if he break an houſe to make 
in arreſt. H. P. C. 46. 

If a man kills another, who attempts to enter into his houſe 
upon pretence of a title, H. P. C. 40, 57. 

Or, to recover a poſſeſſion gained by force. H. P. C. 40, 56. 

*If an officer on the imprets ſervice fire in the uſual manner at 
the ball-yards of a boat in order to bring ber to, and kill a man, it 
js only manſlaughter. Cozp. 830.“ 

[If a traveller, before he lights from his chaiſe, fires his piſtols, 
and kills one by accident, it is manſlaughter. Rex v. Burton, 
M.8G. Str. 481. ] 

[Two bailiffs who killed a priſoner, (Mr, Zutterel,) in his own 
houſe by giving him nine wounds with a ſword, and ſhooting him 
with a piſtol when he was fallen on the ground, found guilty of 
manſlaughter only; becauſe it appeared that he had given one of 
them a blow with his cane. He had a ſword, which was drawn 
and broken; how did not appear. He had brought the piſtols 
into the room, and declared he would not be forced out of his 
bagings. He threatned the ofticers. Both the officers were 
ſlightly wounded, Rex v. Reaſon and Tranter, H. 8 G. Str. 499. 
Filer 292. ] 

[lf the captain of a ſhip has a preſs-warrant, directing hat no 
ten but a commiſſion-officer ic to be intruſted with the executi.n of it, 
and his name to be inſerted on the back of it; and he accordingly 
zppoints his licutenant, ae fays in the ſhip, and the captain ſends 
bis boat with ſcme of the crew to preſs, and ſome leagues cif they 
board a ſhip, and attempt to preſs, and one of them is killed, it is $8 
man-ſlaughter z for they did not act according to the warrant. $7 
Braadfoct's caſe, 1743. Fofter 154.) N. B. I was on cecgſſon of Re 
this caſe that Mr. Juſtice Fefler publiſhed his celebrated argument, : 
Irting the legality cf impreſſing mariners for the fea ſervices BY 

*There is a ſpecies of homicide excuſeable in ſelf defence, 
vſtinguiſhable from homicide juſtifiable and from manſlangkter : 
tus where A. and B. quarrel ſuddenly and fight, and A. before 
ay mortal wound given retires as far as he can, but being pur- 


ſed by B. and obliged in order to ſave his own life, kills Y; "3 
tis is homicide excuſcable fe defondend?, and it matters not who 1 
gave the firſt blow; but if A. did not retire before any mortal 1» 
blow given, it is manſlaughter z and if A. gave the firſt aſſault on * 
malls, which muſt be collected from circumitances, and to give 1 
himſelf colour retreated, and then turned and killed B. this is 125 
murder, Fofter 277.9 14 
80 © | 

: 10 
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(M 16.) So upon a ſudden quarrel : as, if two quarrel for the wall and 
Upo an, fight, and one of them is killed. H. P. C. 57. 3 Inf, 
en quarrel, $Fo 
If two quarrel and one of them fetches a weapon and kills the 
other. H. P. C. 56. | 
If two fight, and one of them breaks his ſword, and a ſtrange, 
gives him his ſword, with which he kills the other; this is mi. 
laughter in both. H. P. C. 57. 
| So, if two quarrel and agree to fight and fetch their ſword, 
and the one kills the other; for the blood never cooled, H. P. C 
48, 56. 3 Laßt. 55+ 
So, if two quarrel and part, and preſently meet and fight, aul 
one of them is killed. H. F. C. 56. 
Tho' there was former malice; if they were reconciled and 
quarrel upon a new occaſion, H. P. C. 49. 
If they fight upon malice, and are parted, and afterwards fight 
again upon a ſudden. H. P. C. 49. | 
If A. and B. have malice, A. challenges, B. refuſes, but ſays | 
| he will go to ſuch a town, and in the way A. affaults, and J. kill 
him. H. P . C. 48. > 
LA. gives provoking language, B. ſtrikes, combat enſues, 4, i 
killed; manſlaughter. Fgſter 295.] | | 
[B. draws his ſword, makes a paſs at A. his ſword then un- | 
drawn, A. then draws, combat enſues, A. is killed; murder, 
But if B. had firſt drawn, but not made a paſs till A. had drawn i 
alſo, manſlaughter. id.] 
[If A. comes home drunk, his father orders him to bed, le 
refuſes, a ſcuffle enſues, B. another ſon gets out of bed, throws 
A. on the ground, beats him, and A. in the ſtrife wounds B, 
with a pen-knife, and he dics, it is manſlaughter. Fer 278. | 


[If on words ariſing in the ſtreet, a woman ſtrikes a man in | 
the face with an iron patten, and draws much blood, and he gives 
her a blow on the breaſt with the pommel of his ſword ; {li j 


flies, he purſues and ſtabs her in the back; it is manſlaughter, 
Stedman's caſe, Foſter 292.] See the caſe of Fohn Taylor, 5 Bur, ; 
2794, 2796.* | P 
*Two boys fight, the one who is worſted runs to his father all ] 
bloody, the father takes a ſtaff, runs three quarters of a mile and 
beats the other boy who dies of the beating; this has been held 
only manſlaughter. But ſce the obſervations of Ter 294, who 
gives good reaſons why this caſe as reported ſhould not be cots 
ſidered as law. 


(M.r7.) Upon an act not juſtifiable, tho? done without a miſchievous 
8 intent; as, if a perſon in wreſtling kills another. H. P. C. 57. 
act. Or in play at foils. H. P. C. 57. R. A. 12. 

Or at hand- ſword, without the king's command. II. P. C. 3% 
Or in juſting, without the king's licence. (Vide 3 1nft. 56.) 
If a man, ſhooting or throwing ſtones into an highway, kill 
another... H. P. C. 32, 44, 8. 
Or ſhooting at a deer in a park. H. P. C. 31. 3 LH. NM 
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Or rides a wild horſe among a concourſe of people. H. P. C. 


707 whips a horſe in the ſtreet to make him run ſpeedily, 
whereby a child is killed, H. P. C. 58, 

Or if a man duped and encouraged by a concourſe of people, 
throw a pick pocket into a pond adjoining to the road, to revenge 
the theft by ducking him, but without any apparent intention to 
take away his life, and the pick-pocket be drowned, Old Bailey 
1785, Leach's Notes to Hawkins, vol. 1. 125,* 


(M. 18.) Homicide, 


Homicide is excuſable, when done upon inevitable neceſſity : 
2s, for one's own defence; for if a man be aſſaulted and retreats 
to a wall, and then in his defence kills the purſuer, it is not 
murder, nor manſlaughter. H. P. C. 41, And this by the f. 
Ch. 9. 2 Inſt. 315. 3 Inft. 56. 

So if he retreat, when he can, without danger of his life. 

Or till he fall down. H. P. C. 41. 

Or, if he does not retreat, where tlie purſuit is ſo ſierce that 
there cannot be a retreat with ſafety of life. H. P. C. 41. 
3 Inſt. 56. 

Tho' there was malice between the aſſaflant, and the perſon 
who killed him in his own defence. H. PH. C. 42. 

But if a man ſtrikes the affailant before retreat, and then kills 
him in his own defence, this is manſlaughter. H. P. C. 42. 


Or, when done by miſadventure: as, where a man does a 


Jayful act without a bad intent, and death enſues. IH. P. C. 31. 


By the f. 52 H. 6. 26 de Marlb. 2 Injt. 148, 315. 
As, if a man be ſhooting at rovers, or at a bird, and by chance 
kills another. H. P. C. 31. 3 int. 56. | | 
(lt is only an act malum in fe, not barely malum prohibitum, that 
prevents the death being chance-medley ; thus, an unqualified 
perſon ſhooting at game, falls under the fame rule as if qualified. 


Fer 259.) 
Or cutting wood, and the ax-head flies off and kills. H. P. C. 


31. 

Or juſting by the king's command. H. P. C. 31. 

If a father corrects his ſon, and by accident kills him. H. P. 
0 31. 
Or a maſter gives proper correction to his ſcholar, H. P. C. 
31. 
Or to his ſervant. H. P. C. 31. 
lf parent or maſter correcting with dangerous weapon, kill, 
t is murder; with improper, but not likely to kill, as a cudgel, 
manſlaughter : if with a proper inſtrument, and due moderation, 
accidental death. Fofter 262.] 

If a thief breaks an houſe in the night, and A. riſes and finds 


a ſtranger there by conſent of a ſervant, but not of the maſter, 
hiding 
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(M. 20.) 
Juſtifiable, 
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hiding himſelf, and ſuppoſing him to be the thief, kills kim with 
his ſword. R. Mar. 5. 

[If death enſues from an accident, happening at innocent an; 
allowable re-creations, as cudgels, foils, wreſtling, engaged in 
by mutual conſent in friendſhip, for trial of {kill or manhood Jo 
improvement in the uſe of weapons, it is chance-medley. Foſter 
259. | 
"CThis extends not to prize-fighting, or public boxing- matches 
for lucrez nor to throwing at cocks. Foſter 260, 261.] 

[If workman throwing rubbiſh out of a houſe, kills; if h. 
gave warning, accidental death; if not, manſlaughter at beat, 
Fgſter 262. 

If in Lenden, or populous towns, ſuch warning not ſufficient 
unleſs early, and when few people are ſtirring. Fer 263. N 

[If a man driving a cart, Sc. kills; if he ſaw the danger, 
murder, if he did not, through heedleſsneſs, manſlaughter if 
he took all due care, accidental death. id.] 

If a man finds a piſtol, tries it with the rammer, and thinks | 
unloaded, carries it home, ſhews it his wife, touches the trigger, 
it goes off, and kills her, ruled manſlaughter; yet ought to have 
been only accidental death, Per Holt, C. J. and Fer |, 
id.] 

It a man goes with his wife on a Swnday, to dine at a friend“ 
houſc, carries a gun, in hopes of ſport, diſcharges it before 
dinner, ſets it in a private place in his friend's houſe, goes to 
church, returns home with his wife and neighbours, touches the 
trigger, and the gun having been loaded by another perſon while 
he was at church, kills his wife, he ſhall be acquitted, Pier 
265.] : 

Death enſuing upon an act unlawful, cannot be accidenti! 
death; but if done deliberately, and with intention of miſchicſ, 
murder; if heedleſsly, manſlaughter. Fer 260, 261, ] 


Or, when done by warrant of law, as, for the advancement 
of juſtice ; as, if an officer put another to death purſuant to 
judgment. H. P. C. 35. 

[If an officer by warrant from the crown, beheads a man for 
felony, or a woman for treaſon. Poſter 268.] 

If a champion in a writ of right kills another; or a combatant 
in an appeal. H. P. C. 37. 


If a ſheriff, bailiff, Sc. having a warrant to arreſt one in- 


_ dicted of felony, kill him, if he will not obey the arreſt, II. P. 


C. 36. Fifter 318. 
So, a perſon, who purſues upon an hue and cry, H. P. C. 36. 
So, if a perſon arreſted for felony, when a felony is done, 

eſcapes from his conductors to gaol, and they cannot retake lum 

without killing him. H. P. C. 36. 

[If felony is committed, or a dangerous wound given, and the 
felon flies, and cannot be otherwiſe taken, and is killed by any 

perlon, Faſter 271. 


lt 
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I rioters, &c oppoſe a lawful warrant of a juſtice and one of 


, gem is killed. H. P. C. 37. 
0 If on 2 ſudden affray, tho' no felony committed or wound 
. giren, one interpoſes to part the combatants, giving notice of his 
r "tention, and is aſſaulted by them, or cither of them, and kills, 
1 Fofter 272+] : 

$o, in civil proceſs, if the party reſiſt, the ſheriff, &c, may 
» Il him without retreating. H. P. C. 37. 3 Inf. 56. 

Or, if in the arreſt the ſheriff kill him, it is not felony. H. 
* P. C. 37. 3 Inſt. 56. 
t. In an officer, in purſuit of tranſporters of wool, after reſiſt- 


ance, kills one of them. 3 Mad. 66. 

Fa priſoner aſſaults his gaoler, the gaoler may kill him. HI. 
P. C. 37. 3 I. 56. 

If hunters in a park fly or reſiſt, the parker may kill them. 
H. P. C. 37. By the ff. 21 Ed. 1. de malefadteribus in parcit. 

So a man may kill a thief, who attempts to rob him upon the 
highway, or in his houſe. H. P. C. 39. Declared by the ft, 
14 H. 8. 5. 3 Inf. 56. 

And a woman him that attempts to raviſh her. II. P. C. 39. 

Or a man, who attempts burning an houſe. H. P. C. 39. 

If a man by violence or ſurprize endeavours to commit a 
ſelony on the perſon, habitation, or property of another, he may 
repel force with force, is not obliged to retreat, but may purſue 
lis adverſary till he finds himſelf out of danger; and if in a con- 
fit between thera he happens to kill, it is juſtifiable. Fler 
273. fat. 24 H. 8. c. 5. 

Or a ſervant or by- ſtander may interpoſe, and if death enſues, 
s juſtied, Faſler 274. | 

Otherwiſe, if he attempt only a battery. H. P. C. 40. 

Or if the parker, c. had malice. By the . 21 Ad. 1. d 
nal faclcribus in parcis. 


In theſe caſes the party ſhall be arraigned, and upon the ſpecial 
matter found, if it be ſe def-ndendo, or chance-medley, he fortcits 
lis goods, but he ſhall have a pardon of courſe. H. P. C. 32, 40. 
It it be juſtifiable homicide, he ſhall be diſmiſſed without 
torfeiture, or pardon, H. P. C. 38. 

In every charge of murder, the fact of killing being firſt 
proved, all the circumſtances of accident, neceſſity or infirmity 
ne to be ſatisfactorily proved by the priſoner unleſs they ariſe 
out of the evidence produced againſt him, for the law preſumes 
the fact to have been founded in malice unleſs the contrary 


«pear. Faſter 255.* 


(N) Biſpiſion. 
(N. 1.) Of Treaſon. 
'\ ISPRISIONS are, in the acceptation of our law, gener» 


ally underſtood to be all ſuck high cficnces as are under the 
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| degree of capital, but nearly bordering thereon, 


divided into two forts, negative, which conſiſt in the con 

of ſomething which ought to be revealed; and poſitive, which 
conſiſt in the commiſſion of ſomething which ought not to be 
done. 4 BI. Com. 119.“ | | | 

All treaſon includes miſpriſion. H. P. C. 127. 3 Inf, 36. 

By the /. 5 Ed. 6. 11. concealment of treaſon ſhall be only 
miſpriſion. So, by the //. 1 & 2 Ph. & M. 10. 3 Inf, 36. 

The concealment is miſpriſion, tho' the treaſon be made & 
by ſtatute. H. P. C. 127. KR. Kelg. 21. 

If one knows a counterfeitor of the coin, and does not diſcoyer 
him, that is a miſpriſion. H. P. C. 128. 

By the /. 13 El. 2. concealment of bulls, c. from Rome, is 
miſpriſion of treaſon. 

By the ff. 14 El. 3. to counterfeit coin not of this realm, nor 
current here, is miſpriſion of treaſon. 

If A. be informed of a deſign and of the perſons, it will he 
miſpriſion, tho he ſays generally, that there is a plot, &. for 
he ought to diſcover all that he knows of the deſign. Kelg. 22. 

And he ought to diſcover it to a privy councillor, or a juſtice 
of peace, Semb. Kel. 22. H. P. C. 127. 3 It. 36. 

»Compaſſings or imaginations againſt the king by words without 
an overt act, is high miſpriſion. 3 I. 140.* 

But the receiver of a traitor knowingly, if he comforts him, is 
a traitor. H. P. C. 127. 3 Lift. 138. But he may be indicted 
for miſpriſion only. 1 H. H. P. C. 374. 

So knowledge of treaſon, and aſſent, make a traitor, H. P. C. 
127. 

Or, approbation. MKelg, 21. 

Yet concealment of a fact, not treaſon, is not miſpriſion, 
Kelg. 33. 

So a man cannot be guilty of miſpriſion, without knowing the 
deſign and the perſons. Kelg. 21, 22. 

One convicted of miſpriſion of treaſon forfeits his goods, his 
land for life, and ſhall be impriſoned for life. H. P. C. 128. 


3 Liſt. 36. 
N. 2.) Of Felony. 


All felony includes miſpriſion. 3 Inf. 140. 

Miſpriſion of felony is, when a man conceals the felony. 
H. P. C. 129. 3 Inft. 139. 

Or, if he procures the concealment. H. P. C. 19. 

*Concealment of felonies in ſneriffs or bailiffs of liberties 13 
more ſeverely puniſhed than in others, viz. by impriſonment for 
one year, and ranſom at the king's will. In a common perſon 
impriſonment for a leſs diſcretionary time and ranſom at the 


king's will. 3 Inf. 139. 4 Bl. Com. 121,* (a) 


(a) The king' will, here and in other places of the ſame nature, means not the 
perſonal and extta;judicia! will of the ſovereign, but, ſuch as is declared by the 


in hi ts of juſtice, his repreſentatives. 4 £1. Com. 121. f 
judges in his counts of , p 4 #Mifprifou 
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Miſpriſion of felony is incidental to a felony created by ſtatute 

2; well as to one at common law, 1 H. H. P. C. 652, 708.* 
*$ilently to obſerve the commiſſion of a felony, without uſin 

any endeavours to apprehend the offender, is a miſpriſion. 1 H. 


H. P. C. 431, 448, 533. 2 H. H. P. C. 75. 
280 the concealment of treaſure trove is a miſpriſion puniſhable 


by fine and impriſonment. 4 Bl. Cm. 121. 3 Inft, 133. 


[(N. 3.) Other Miſpriſions. 


If a man ſtrikes in Weſtminſter Hall, ſedente curid, it is a great 
mifprifion, for which he ſhall loſe his hand, his goods, the profits 
of his land for life, and ſhall have perpetual impriſonment. 
H. P. C. 13. 3 Ii. 140. 

So, if he reſcues a priſoner from the bar of the court of cban- 
au B. R. C. B. or exchequer. H. P. C. 131. Vide 3 Inft. 141. 

So, if in the preſence of the ſame courts, or of juſtices of 
aſſiſe, or cyer and ferminer, a man draws his ſword and itrikes 


another. H. P. C. 132. 3 J. 140. 
Or, draws upon a judge, tho' he does not ſtrike him. H. P. 


C. 132. 3 Inſt. 140. | 

By the ff. 33 H. 8. 12. if a man ſtrikes in the king's palace 
and draws blood, he ſhall loſe his hand, and ſuffer fine and ran- 
ſom and perpetual impriſonment. (Vide 3 Inft. 140.) 

If one utters coin, knowing it to be counterfeit, it is a great 
miſpriſion, for which he ſhall be fined and impriſoned. H. P. C. 


20, 128, 
55 if one of a grand inqueſt diſcovers the perſon indicted, or 


the evidence againſt him. H. P. C. 131. 
Or if a man diſſwades another from giving evidence againſt 
a felon. H. P. C. 131. | 
So, if a man reproaches a judge. H. P. C. 131. 3 Inf. 142. 
Or aſſaults the attorney of the adverſe party. H. P. C. 131. 
Or abuſes a juror, who gives a verdict againſt him. H. P. C. 
131, 
Jide Contempt, Miſdemeaner. ) 


As to Praemuntre. 
Vide Title Premunire. 


(O) Felony to Goods. 
(O. 1.) Robbery, What. 


RYBBE RY is a fclonious and violent taking of money or (6-62 
A violen 


goods of any value, from the perſon of a man, putting him A » 

n fear, H. P. C. 71. 3 Inf. 68. taking- 
| The indictment ſays, vialenter & felonict cepit a perſond, &c. 

i terrorem, and theretore differs from an indictment of a cut- 

Puiſe, which ſays, clam & ſecrets a perſond. H. P. C. 71, 74, 


. 3 Inf, 6B, 69. * 
ut 
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ut it is not neceſſary that the fact of actual fear ſhould eiche 
be laid in the indictment, or proved on the trial, it is ſuficien 
if the offence be charged violenter et contra voluntatem. It i, 
ſufficient if ſuch circumſtances appear on the evidence, az a 
likely to induce a man to part with his property. Fefter 128. 

If a robber, by terror, prevails with a perſon to deliver his ms. 
ney and takes it, it is a violent taking. ®Or if he pull an en. 
ring from a lady's ear.“ H. P. C. 72. 3 Inft. 68. , 

*Or if an officer feloniouſſy take money from a priſoner, not un 
take him to gaol, under colour of authority.* | 

*Or obtain property by threatning to accuſe another of an us. 
natural crime. Leach's Notes on 1 Hank. 149.* 

90 if he compels him to ſwear to fetch him money, which the 
robber receives. H. P. C. 72. 3 Inf. 68. 

Tho he has no weapon drawn to terrify, H. P. C. 72. 

If he cuts a girdle, by which a purſe falls to the ground; 7 

and the robber takes it up, it is a violent taking. H. P. C. -,, 
3 Liſt. 69. | ] 
Fo Though, upon ſeeing a ſmall. ſum in it, he re-delivers it. H. 

R 

Or lets it fall and does not take it up again. H. P. C. 11, ( 
3 Inst. 69. | | 

Or has poſſeſſion of it in the ſmalleſt degree, tho? the party t 
robbed recover it, as where A. laid hold of the watch-chain cf 5 
B. and by a jerk removed the watch from the fob, tho J. 4 
caught it immediately,. and kept it.* a 

But if he takes nothing, tho' he aſſaults to rob, it is no robs p 
bery, H. P. C. 751+ 

Tho' he cuts the girdle, and the purſe falls to the ground, if þ 
he does not take it up. H. P. C. 72. 2 Inft. 69. 

All aiding, or in company to rob, are priucipals, tho! only it 
one takes it. H. P. C. 72. 8 b 

If ſeveral come to rob A. who eſcapes; and afterwards one ef U 
them rides from the others, and out of their preſence and with. 
out their privity, robs and returns to the company, are all guity, Z 
H. P. C. 72. 

If A. B. C. and D. in order to get the reward, agree that I. þ 
ſhall procure a perſon to rob D. and E. procures F. and they 
two take money, and goods from D. it is not a robbery; tor i 
cannot be ſaid they were taken againſt his will. H Daniel sc c 


1755. Fgſter 121.] 
[Yer if A. in order to apprehend a highwayman goes 0! 


in a chaiſe, and when the highwayman comes up and dernands 0 
his money, gives it him, and then ſcizes him, it is a robbery 
NMerden's caſe, Iefter 129.] f 


A taking in my preſence is a taking from my perſon. H. F. 
C. 73. 3 Inſt. 69. | 5 
[Taking in the preſence is taking from the perſon; but in! 
ſpecial verdict it muſt be exprefsly found that the party robbed 
was preſent at the taking up, otherwiſe only grand larcel! 
Rox v. Francis, P. 8. G. 2. Str. 1015. B. K. II. 11g. 


, 
akne 


Taking of beaſts out a paſture in my preſence, after terror 
* to me by an aſſault or violence, is robbery. H. P. C. 73. 


it 
a 6 1 
; - _- being aſſaulted to be robbed, throws his money into 
| ditch, and the robber takes it. H. P. C. 73. 3 Inft. 69. 
: Or, if he drops his hat, and the robber takes it. H. P. C. 73. 
c Tho' the value be under twelve pence. H. P. C. 73. 
0 ; Inf. 69. 

Or only one penny. 3 Taft. 69. 

Vide pots (v. 8.) * 


(O. 3.) Larceny, what. 


Larceny is a felonious taking of the perſonal goods of another. 
Z. P. C. 60. 3 Inft. 107. 

[f it be above the value of twelve pence, it is grand larceny. 

„ P . C. 6 0 
1 under that value, it is only petit larceny. H. P. C. 70, 7 's 

80, if of the value of twelve pence. 2 Rel. 78. FH. P. 

70. 
8 is alſo ſimple or mixed: fimple larceny is a felonioua 
aking and carrying away of the mere perſonal goods of another, 
not from his perſon nor out of his houſe : mixed larceny is ſuch 
zz has all the properties of the other, but accompanied with either 
one or both of the aggravations of a taking from one's houſe or 
perſon, 1 Hawk. 134. 4 Bl. Cm. 239.“ 

Grand larceny may be committed by a taking clam & ſecrer? d 
hund; as, by picking a pocket, cutting a purſe. H. P. C. 75. 

And the indid ment for this mult ſay, clam & ſecrete; for if 
it does not appear, by the indictment or verdict of the jury, to 
be lam & ſecretè q perſons, it does not differ from common larceny. 
H. P. C. 75. 

Or it — be committed in a man's habitation. H. P. C. 76. 
3 H. 108. Vide poft, (P. 2, &c.) | 

Or at large, without regard to the perſon or habitation of any. 
H. P. C. 60, 3 1nft. 107. 


0 


An infant not of the age of diſcretion, viz, fourteen years, may 
commit larceny. H. P. C. 65. . 

But it is prudent to reſpite the judgment. H. P. C. 65. 

A woman by her own act may commit it, tho* covert, H. P. 
C. 65, Injl . 108, 
8 the command of her huſband does not excuſe her. H. 

(66. 

But the coercion of her huſband excuſes her; but not in mur- 
Get, H. P. C. 65. 3 Inft. 108. 

And if done in company with her huſband, it ſhall be intended 
by his coercion, H. P. C. 65. 

Tho' ſhe commits burglary. R. Kelg. 31. 
2 the coercion of a maſter does not excuſe the ſervant. H. 

66. 

Vol. IV. II h And 


455 


(0. 3.) 
Any values 


(O. 5.) 
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+{ Vide 


3 Int. 108. 


cent. ] 


(o. 6.) 
Wha! is a 
felonivus 


taking» 


JUSTICES. 


And if the woman cannot prove her marriage, it does not ci. 
cuſe her. R. Reg. 37. 


The indictment ſhall ſay, cꝓit; for, felonic? abduxit, is ng 
ſufficient. H. P. C. 61. 

If a man {tcals my horſe, and A. ſteals it from him; A. ns 
be indicted for a felonious taking from me. H. P. C. 64, 

If a man tikes a woraan with the goods of her huſband again 
her will, it is felony. H. P. C. 64. 

If A. kills my theep and takes only the ſkins, it is felony, þ, 
P. C. 64. | 

Or, the wool. H. P. C. 64. X 

If a man takes a horſe by colour of a replevin. H. P. C, g. 
3 Inf. 108. 

It he takes any thing out of a trunk and lays it on the for, 
but being ſurpriſed leaves it there. R. Kelg. 31. for by fu 
taking he had the poſſeſſion. 

Tho” the bare uſe was permitted to him: as, if a gueſt flea 
plate brought for his uſe. H. P. C. 61. 3 Iuſt. 108. 

Or ſheets from his bed. H. P. C. 64. 3 Lift. 108. | 

Or tho? the bare charge was committed to him; as, if a butler 
ſteals plate committed to his charge. H. P. C. 61. 3 Inf. 168, 
Or a ſhepherd, ſhezp. H. P. C. 61. 3 Iiſt. 108. 

*Or where a clerk to a banker or merchant has the care & 
money, or has acceſs to it for ſpecial purpoſes, and he clandef. 
tinely converts ſome of it to his own uſe: or if a ſervant ſent u k 
a library ſor one book and he takes another, or being ſent for : 
hat or {word and he ſteals a cane. O. B. 1784.“ 

*50 where a perſon being left in the care of chambers pawns tt: q 


property left to his care with a defign to ſteal it. O. B. 178, F 

- 1 Hawk. 136. Leache's notes. | 
Or tho! the thick be apprehended before the goods remored: 65 
as, if a gueſt carries ſheets down ſtairs anims furandi, but is u- K 
prehended before he gets out. II. P. C. 64. 3 Inf. 108, x 
If a man ſteals an horſe, but is taken before he gets out of tle of 
paſture. H. P. C. 64. 3 I. log. 7 


If ſeveral come with an intent to ſteal, and one of them tals 
goods, they are all felons. Per Kelt. 47. 


animo furandi. H. P. C. 61. 

Or, if a wife delivers them to him, without the afſent of U. 
hufbuand. H. P. C. 64. Sho. 5 2. 

Or, if he obtain them by falſe token, or counterſcit lette: 
Vide the fl. 33 H. 8. 1. | 

So, it poſſcſſion was delivered: as, if A. lend an horſe to 
ſtranger, who never returns with it, it is no felony. H. P. Kubi. 

If a clothier deliver yarn to a weaver, who imbezils or run 
away with it. H. P. C. 61, 62. 

If a carrier carry away goods delivered to him. H. P. Ct. 

if a goldimith imbezal plate committed to lim to be wi”ng 
SE. 52. | 

: F 
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If a woman hire a room furniſhed, and afterwards carry away 
the furniture. $59. 54. F. Kelg. 24. 14 Car. 2. 

„But by ,. 3 & 4 IF. & M. . g. whoever ſhall take away 
with intent to ſteal, imorziſ or purloin any chattel, beddin or 
furniture, which by contract or agreement they are to uſe in any 
Jodzing let to them, ſhall be guilty of felony. For indictment on 
this ſtatute vide Cro, Cir. Comp. 339.“ 

*\ wile cannot be found guilty with her huſband on this ſta» 
tute, for ſhe 1s under coercion z nor with the huſband, if it ſhould 
appear that the lodgings were let to him, or if they were let 
jointly to both, for it hall be conſtrucd the act of the huſband 
only, 1 Hawk. 137. Leacles Notes.“ 

Yet, if the privity be determined upon which the delivery was 
made, it is felony : as, if the carrier open a pack or trunk and 
take the goods out. H. P. C. 62. 

Or, if he carry them to the place appointed, and afterwards 
teal them. H. P. C. 62. 

If a throwſter delivers filk to a workman in his houſe to he 
workt, and he ſtcals it; for the whole property remained in the 
owner. R. 1664. Aeg 35. 

Or if the felonious deſign was formed before the delivery of 
the goods: as where a man having feloniouſly obtainod the de- 
livery of a bill of exchange under the fraudulent deſigu of diſ- 
counting it, converted it to his own uſe; and it appeariug on the 
evidence that the owner never mcant to part with the poticſionh, 
it was held to be felony. O. B. 1784. P. 294. So where a 
korſe was 0'tained with the ſame deſiyn under pretence of trying 
ts paces. O. B. 1779. 1784. 8o to obtain the delivery oi me- 
ney, on the falſe pretence of having found a ring of gre: value. 
$0 to obtain the delivery of goods under pretence of purchaſing 
them, and then run away with them. Ray. 276.* 

do where the delivery of the property is made for a certiin 
{"ccial purpoſe the poſſeſſion is ſtill ſuppoſed to reſide in the rf 
proprictor. As where a maſter delivers goody to his ſervant to 
carry to a cuſtomer, who on his way converts them to his own 
afe, this is a felonious taking. O. B. 1782. 1 Hawk. 135. 
Lache Neter.“ 

And by the f. 21 H. 8. 7. if a ſervant imbezil or go away (of 
intent to ſteal) with any money, or goods entruſted with lim to 
the value of forty ſnilllngs, it is felony, Provided not to rech 
at apprentice, or one under eighteen. 

If goods are delivered to a ſervant by another ſervant, it is 
within the ſtatute. H. P. C. 62. 

But if the ſervant waſte or conſume, Sc. it is not within the 
the ſtatute, H. P. C. 63. | 

Or, if he receive rent for his maſter and run away with it, 
H. P. C. 63. 

Or, if the maſter deliver beaſts to him to ſell, and he runs 
Way with the money after the ſale. H. P. C. 63. 

Or, if he deliver an obligation to him, and he receives the 


dont; due, and departs. H. P. C. 63. 
Hh 2 Or, 


: 
. 
- # 
* 
Ez 


Err 


— - : 
Ae 


„ 0 


ö 4 * * == - 
F —— 


> + = 


9148 


— 


— ** 
PIT 8 n 
i" . 1 % * 
—_ 4 * 
— 4 


_ 


r 


Da Lhe 


1 


468 JUSTICES. 


Or, if he departs with the obligation itſelf, H. P. C. ; 
ide 1 Hawk. 139. ſec. 15.* . 

#*If any officer or ſervant of the bank of England, being in 
truſted with any note or bill, c. belonging to the ſaid compan a 
or having any bill, Sc. of any other perſon lodged, &. ſhall 1 
crete, &c. the ſame, he ſhall ſuffer death without benefit of 
clergy. 15 G. 2. c. 13. / 12.“ 

elf any deputy clerk, &c. or any other perſon employed in re. 
ceiving, &c. letters or packets, or in any other buſineſs relating 
to the poſt-office, {hall ſecrete, &c. any letter, &c, with which 
he ſhall be entruſted or which ſhall have come to his poſſeſſion 
containing any bank note, &c, or ſhall ſteal or take any of the 
ſame out of any letter or packet that ſhall come to his poſſeſſion, 
he ſhall ſuffer death without benefit of clergy. 5 G. Jo © 25, 
fe 17. & 7 G. 3. c. 50. Vide 1 Hawk, 140. Vide 24 C. 2. 
c. 11. a ſimilar law with reſpect to the officers and ſervants of the 
South-Sea Company. | 

Or, if he does not continue ſervant at the time of the delivery, 
and the running away with the goods. H. P. C. 63. 


to. 5. If a man take feloniouſly any moveable goods of another, it is 
What goods. felony. | 
Tho! he had but a ſpecial property, as bailiff. H. P. C. 6;, 

Inſt. 110. 

Gow in the hands of a taylor. H. P. C. 67. 

Goods in the hands of a carrier. R. Kelg. 39. 

Tho' the owner himſelf take them, with intent to charge the 
bailee, &c. for them. H. P. C. 67. | 

Tho? the owner be uncertain : for he may be indicted, guar: 
bona mortui, bona ignoti, &c. H. P. (. 67. 

So, quare bona capellæ, or parochianorum, if he takes the goods 
of a church or chapel, in the time of vacation. H. P. C. 6, 
3 Inf » TIO 

So, if he takes a ſhroud from a perſon buried, he ſhall he in- 
dicted, quare bona executorum. Fl. P. C. 67. 3 Inft. 110. 

Tho' the things taken be fere nature, fi ſint domui aut manui 
aſſuet', and the thief knows them to be tame. H. P. C. 68. 

As, if he take a deer, coney, crane, partridge or pheaſant, 
which he knows to be tame. H. P. C. 68. 3 Infl. 110. 

Or a ſwan mark'd and pinion'd, H. P. C. 68. 

Or not mark't, if it be tame in a moat, pond, or private rive. 
H. P, CG. 68. : 

An hawk reclaimed. H. P. C. 66. 3 Inft. 109. 

And by the ff. 37 Ed. 3. 19. if he ſteal any hawk, Cc. and 
does not proclaim it. 3 ff. 97. 

So, if they be reſtrained of their natural liberty yatione im 
_ as young hawks, and young pigeons in the neſt. H. 

C. 68. 

Vel ratione lac; as, old pigeons in a dove-houſe. H. P. C. 6, 

Fiſh in a net, trunk, or ſeparate pond, H. P. 2 07, 


+ Ini, 100. 
3 Inſi, 109 Put 


Py — 1 nm anc K* 


2 


JUSTICES, 


But there can be no felony of things feræ nature, tho privi- 
leged ratione hei; as deer, conies, in a park, warren, or inclo- 
ſure. H. P . C. 68. a D . 
#But now to hunt, wound, kill or ſteal any deer, to rob a war- 
ren; or to ſteal fiſh from a river or pond (being in theſe caſes 
armed and diſguiſed) alſo to hunt, wound, kill or ſteal any deer 
in the king's foreſts or chaſes incloſed, or in any other incloſed 
where deer have been uſually kept; or by gift or promiſe of 
reward to procure any perſon to join them in ſuch unlawful'aQ; 
il theſe are made felonies without benefit of clergy by g G. c. 22, 


4 Bl, Com. 285.“ 


all courſe, hunt, ſhoot at, or otherwiſe attempt to kill, wound 
or deſtroy any red or fallow deer in any foreſt, chaſe, purlieu, or 
antient walk, or in any incloſed, park, paddock, wood or other 

und where deer are uſually kept, ſhall forfeit the ſum of 201. 
or for every deer actually killed, wounded or deſtroyed, taken in 
any toil or ſnare, or carried away, the ſum of 30/7. or double 
thoſe ſums, if the offender be a keeper; and on a ſecond 
offence (whether of the ſame or of a different ſpecies) ſhall be 
guilty of felony, and be tranſported for ſeven years. 16 G. 3. 
6. 20. /. 1. | 

2550 all perſons armed with offenſive weapons, who ſhall 
come into ſuch places with an intent to commit any of the ſaid 
offences, and ſhall there unlawfully beat or wound any of the 
keepers in the execution of their offices, or ſhall attempt to reſcue 
any perſon from their cuſtody ſhall be tranſported for ſeven 

8. . 9.“ 

#And IA ſtealing or taking fiſh in any water within a 
park, paddock, garden, orchard, or yard ; and their receivers, 
aiders and abettors ſhall be tranſported for ſeven years. 5 G. 3. 
Go 14. . 1.0 

Ss indictment muſt be preferred within ſix months after 
the offence committed.“ 8 

And perſons convicted of entering warrens in the night time 
and taking and killing conies there, their aiders and abettors may 
| de puniſhed by tranſportation, or by whipping, fine or impriſon- 

ment. /. 6. 
Net of things reclaimed or tame, when they regain their na- 
tural wilineſs. Vide Biens, (F) 

So an inditment, quare bena B. where they are the goods of 
another, will be bad, and the defendant acquitted. 

So, if it be, for goods of the marquis of B. where he is only 
the eldeſt ſon of a duke. R. Sal. 451. 

Nor of things of a baſe nature tho' tame; as bears, foxes, 
nonkies, ferrets, or their whelps. H. P. C. 66. 3 If. 109. 
Tho, domite naturæ; as, a maſtiff, or other dog. H. P C. 


gals growing, apples on trees. H. P. C. 66. 3 Ji. 109, 
H hg | *To 


And every unauthorized perſon, his aiders and abettors, who 


66 3 —_— 109. | i 
Nor, of things real, or annexed to the realty; as, of corn, or 
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To ſteal, damage, or deſtroy underwood or hedges, and the 
like, to rob orchards or gardens of fruit growing therein, to Neat 
or otherwiſe deſtroy any turnips, potatoes, cabbages, parſuip; 
peaſe or carrots, or the roots of madder when growing, are by 
niſhable criminally, by whipping, ſmall fines, impriſonment, aud 
ſatisfaction to the parry wronged, according to che nature of tj, 
offence; ſtatutes 43 E/. c. 7. 15 Car. 2. c. 2. 31G, 4.4 38 
6 G. 3. . 48. 9 G. 3. . 41. 13 G. 3. c. 32, 4 bi 
Com. 233. * 8 

To itca! by night any trees or roots, ſhrubs or plants to dle 
value of 55 felony in the principals, aiders, and abettors, and 
in the purchaſers thereof, knowing the ſame to be ſtolen, 
6 G. 3. c. 26.9 | 

"By ft. 6 C. 3. c. 48. & 13 G. 3. c. 33. to ſteal any timber 
trees therein ſpecified, and any root, ſhrub or plant, by day or 
night, is liable to pecuniary penalties for the two firſt offences, 
and for the third is conſtituted a felony liable to tranſportativn 
for ſeven years.* | 

Lead taken from a church. H. P. C. 66. 

But now to ſteal or rip, cut or break with intent to ſteal, any 
lead or iron bar, rail, gate or paliſado, fixed to a dwelling-houſe 
or out-houſe, in any court or garden thereto belonging, or to any 
other building, is made felony liable to tranſportation for ſerey 
years, by ff; 4 C. 2. c. 32.“ 

Stealing ore out of mines of black lead, or entering the ſame 
with intent to ſteal, is felony, puniſhable with impriſonment and 
w/:ipping, or tranſportation not exceeding ſeven years; and to 
eſcape from ſuch impriſonment, or to return from ſuch tranfpor. 
tation, is felony without benefit of clergy, by /. 25 G. 2, 4. 16, 
Receivers liable to the penalties of receivers of ſtolen goods,* 

Otherwiſe, if left there after ſeverance, and at anotlicr time 
removed. HI. P. C. 66. 3 Inf. log. 

Nor, of a copper fixed to an houſe, R. 1664. X. 29. 

Nor taking an infant in ward. H. P. C. 66. 3 J.. cg. 

Nor a cheſt with charters, tho? the cheſt be above the value of 
124, H. P. C. 66. 3 Inf. 109, 

[Stealing a commiſſion to ſettle boundaries, cut of the fix 
clerk's e, is not felony ; and on indictment for it the priſoner 
ſuall be diſcharged, Rex ve Weſtbeer, T. 13 G. 2. Str. 1133] 

Stealing an obligation is no felony at common law ; for it is 2 
choſe en actian. H. P. C. 67. 

*But now to ftea] bills of exchange, bonds and promiſſor 
notes, Sc. ſhall be the ſame offence as ſtealing the monzy 
they were meant to ſecure. 2 G. 2. c. 25. .. 3. 31 (02: 
fo 22. fo 78.“ | 

Nor, of things which are nul/ius in benit; ag, treaſure-trov, 
wreck, waife, or {tray before ſeizure. H. P. C 67. 3 by 
108, : : 

*But now by f. 26 G. 2. c. 19. to plunder or ſteal from any 
ſkip in diitreſs (whether wreck or no wreck) is felony without be- 
ucht of clergy.* | i 
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JUSTICES. 


8 grand larceny» H. F. C. are | X 
5 #}ut it has been determined that the value of the property 
a ſolen, muſt not only be in the whole of ſuch an amount as the 


[aw requires to conſtitute a capital offence, but the ſtealing muſt 
he to that amount at one and the ſame time. 1 Hawk. 145. 
[racke's Nees. | 
If two take goods to the value of 134d. it is gran.' larceny in 
both, H. P. C. Jo. | | 
But tho' goods are valucd in the indictment at 105. the jury 
may find ſpecially gailiy to the value of 10d, and that will be petit 


larceny FE. P. C. 70. 
Vide pat, (V. 9, 10.) 


(v) Felony to the Habttation. 
(P. 1.) Arſon. 


4 SON was felony by the common law, when a man ma- 
liciouſly burn't the houſe of another. H. P. C. 85. 


Id. 66 
” The indictment necd ſay only, dmum. H. P. C. 86. 


Ist. 67. 
| 2 man burns a mauſion-houſe, it is felony, H. P. C. 
36. 3 Inft. 67. ; 

Or, a ſtable, mill-houſe, ſheep-houſe, barn, parcel of the 
manſion, H. P. C. 86. 3 Inft. 67. | 

Or, a barn with corn or hay, tho? it be not parcel of the man- 
fon, H. P. C. 86. 3 It. 67. 

Tho' he intended the houſe of another; and he may indicted, 
guad ex malitid precogitatd combuſſit d:mum C. tho' the houſe of B. 
was deſigned. H. P. C. 85. 3 Infl. 67. 

Tho' only part of the houſe was burn't. H. P. C. 85. 
5 Inſt, 66. | 

By the ff. 22 & 23 Car. 2. 7. it ſhall be felony, if in the 
tight with malice any burn ſtacks of corn or hay, buildings, 
kilns, Cc. 

And by g G. 2. c. 22. to burn any houſe, barn or out-houſe, 
or any hovel, cock, mow or ſtack of corn, ſtraw, hay or wood, 
or to reſcue an offender is felony without clergy.* 

A priſon, the entrance to which is through a dwelling-houſe, 
i; within this at. Denevan's caſe, Black. 682.* 

But ſetting fire, if no part of the houſe is burn't, is not felony. 
H. P. bo 85. 3 Inſt. 60, 

Or, burning of his own uſe, with intent to burn the houſe o 
another, if it be not burn't. H. P. C. 85. 

A pauper ſetting fire to and burning the pariſh work-houſe, 
lately been held guilty of arton. 1 Hatt. 166, Leache's 

ates,* 


Hh4 [If 
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(P. 2) 


JUSTICES, 


[If A. being intitled to dower out of a houſe, but no UOwer 
aſſigned, and having the care of her fon who has the equity of 
redemption in it, ſubject to a mortgage-term, lets it to B. and re 
ceives the rent, and orders her daughter C. to ſet fire to it * 
gods from home, and C. does it, they are both guilty. Harri? 
coſe, 1753- Feter 113.] For the intereſt of A. in the houg 
is not ſach as that it can be called her on.“ 

[If a man ſeiſed of the freehold and inheritance of a houſe, 


of which another is in poſſeſſion under a leaſe, burns it, he i 


guilty. Jbid.] 
Vide poſts, (V. 6.) 


(P. 2.) Burglary. 


Burglary is, when a man noanter breaks and enters a min. 


If one inte ſion iroulſe of another, with a ſelonious intent. H. P. C. 3. 


night. 


(P. 3.) 
Breaks. 


3 Int. 63. 
Noctauter is ſaid, when the face of a man cannot be diſtin. 
guiſhed. H. P. C. 79. 3 Inft. 63. See 1 Hawk. 160,t 
So, by the ,. 12 Ann. 7. if he enter by day, or night, with 
intent to commit felony, or commit felony and break the houſc in 
the night to get out, it is burglary. 


If a man actually breaks a manſion-houſe he commits burglar, 
H. P. C. 80. 3 Infſl 64 

So, if he breaks the window. H. P. C. 80. 3 Inft. 64, 

{If a man cuts 2 hole in the window-ſhutter, and puts in his 


hand and takes out goods. Gibbons's caſe, 175 2. Fifter ich. 


Breaks the wall. g. C. 80. 

Uniocks the door. H. P. C. 80. 

Or draus the latch, H. P. C. 80. 

So, if he, being within the manſion-houſe, draws the latch 
and enters a chamber. H. P. C. 82. K. v. Gray, M. 8 G. I. 


Str. 481. 


If the thief enters by the open door and A. retreats to a chan- 
ber, into which the thief breaks. H. P. C. 81. 

[If he has broken into the houſe, and taken goods from ne 
room to another, in order to carry them off, but is apprehended in 
the houſ:, F ter 107. } * 

[Breaking open a cheſt, or a cupboard let into the wall, is nct 
burglary at common law. Ji 

Ii he enters by the open door, and after ſtealing goods, break: 
the houſe to get out. H. P. C. 81. *12 Ann. c. 7.“ 

If he comes down the chimney. H. P. C. 81. 

If a ſervant opens the window to let him in. H. P. C. 81, 

[If a ſervant leis in a thief at the ſtrect-door, and lets him cut 
tho' he does not go out with him, it is burglary in both. / 
all the Judges. Corrnwall”s caſe, M. 4 G. 2. Str. bö 1. 

If rhe thief m es hue and cry, brings a conſtable to whoi. the 
owner pens th Voor, and then the thick enters. H. P. b.. 
Kelg, 44+ 3 J.. 04. 


I 


JUSTICES. 


I one breaks, &c, and the others watch in the ſtreet, all are 


burglars» H P. C. 81. 3 Int. 64. 
If a thief ia the night comes to rob, and finding the door 


Te. 
F locked pretends to ſpeak with the owner, and upon ſuch pretence 
75 the ſervant opens the door and the thief enters and robs, R. Le 
lle Mitt, Kelg. 42. : - a 

If by fraud he has a judgment in ejectment, and arreſt the 
ſe ry in a falſe action, and then enters and robs. K. Farr, 1665. 
is Kelge 43. 


But if the thief enters by the open door and gets out fo, it is 
no burglary, H. P. C. 87. 
Or, it he enters by a hole made in the wall before. H. P. 
8 82. 2 

Or, if he aſſaults the houſe, and tine owner throws out his 
money. H. P. C. 81. 


: An entry is neceſſary, ut if he ſtops within the houſe, it is. an CF. 4.) 
he entry. H. P. C. 80 3 Inf. 64. And 
Or, if he puts his hand or foot within the door or window. 
th H. P. C. 80. 3 Ii. 54 | 
U Or, an hook, or piſtol. H. P. C 85, 3 Ti. 64. 


#But it ſeems the inſtrument must be introduced for the pur- 
ſeſe cmmitting the fol;ny 5 thus where thieves Baving bored a 
hole through the door with a centerbit, and part of the chips were 
found in the infide of t!:< houſe, yet, as chey had neither got 1 
themſelves nor introduced a hand or igſtrument jr the pub of 
taking the property, the enteriag was ruled incompicte, C. 3. 
1785, Leache's Notes to 1 Hawk, 102.“ 

So, if he turns the key of a door -lock't on the infide. H. P. 
C. 80, 


3½% 64. 
A church is a manſion-houſe. Hi. P. C. 82. 3 i. 64. 

90 a hop. H. P. C. 83. 3 Hist. 64. 

* a chamber within the inns of court, if it be inhabited. 

F. w 83. 

"f — perſons dwell in one houſe, without having any 
diſtinct intereſt in any part of it, the offence muſt be laid in die 
houſe of the proprietor whether he reſide there or not.“ 

But if a houſe be divided into ſcveral d.ſtinct tenements, and 
tie owner do not reſide there, the offence may de laid in che 
manſion- houſe of the party in whoſe apartments the burgl-ry is 
committed; yet in the cafe of diſtinct tenements where the 
owner himſelf reſides in the houſe, unlets cach tenen ont have a 
ſeparate outer door, it is ſaid the offence mult be laid in bis mane 
hon-houſe, 1 Hawk. 163. and /.cache's Netes.* 

By the fl, 5 Cd. 6. 9. a bootity or tent in a ſair, or market in 
which any en remains. 


An hou +, from which all are occaſionally abſent, H. P. 82. 


3 Inſt, 64. . 
a, 


The indictment 3 damum manſunalem. H. P. C. 86. (p. c.) 
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So, if a man inhabits ſometimes in one houſe ſometimes in in. 
other, both are manſion-houſes. H. P. C. 82. Kelg, 52, 

[Where the owner quits the houſe animo revertendi, it may * 
conſidered as his manſion-houſe, though no perſon is in it, but 
there muſt be an intention of returning, or burglary cannot be 
committed. Nuthrown's caſe, 1750. Vgſter 76.] 

If a woman hires an houſe, and lives ſeparate from her huſ. 
band, and the leaſe being in the huſband's name he refuſes 70 
have it, yet it ſhall be the manſion-houle of che huſband, R, 
Kelg. 44. 

If a man hires an houſe for his habitation and removes his 
goods thither, and before he lodges there, the houſe is broke, | 
Dub. Kelg. 46. | | 

But a barn, or ſtable disjoined, at a diſtance from the houſe, | 
are not manſion-houſes at this day. H. P. C. 82. 

Nor, a ſhop let to another, who works there by day, but docs a 
not abide there by night; for it is ſevered by leaſe from the man- 
ſion-houſe to which it is annexed, H. P. C. 83. ‚ 0 

The indictment mult ſay, domum maigſonalem domini regis, if t 
it be in a chamber in Whitehall, Keg. 27. | | 0 

f 
t 


Damm manſionalem domine regine, and not of the poſſeſſor, if 
it be in a chamber in S-merſet-houſe. R. Kelg. 27. 


wile &) If the entry be with a felonious intent, it is burglary, tho the 
nious intent. intent be not executed; as, with intent to murder. H. P. C. 
82. 3 II. 65. 
Or, to commit a rape. H. P. C. 83. R. 1664. Locgſt and 
Villart. Ke!lg. 30. 


[If a ſervant opens his lady's chamber-door faſtened with a 


bolt, with an intent to commit a rape, it is burglary, Rex v, m 
Gray, M. 8 G. Str. 481.] ; E 
But if a man enters and breaks a manſion-houſe with intent 

to commit a battery cr treſpaſs, it is no burglary. H. P. C. 8, fe 
3 Inſt. 65. 

»A ſervant imbezilled money intruſted to his care, leſt 19 pr 
guineas in his trunk, quitted his maſter's ſervice, returned, broke 10 
and entered the houſe in the night-time, and took away the 10 4 
guincas; this was adjudged no burglary. X. v. Bingley, C. B. 

Trin. 3 J. 2. M. S. Leach's Notes to 1 Hawk. 164.* ſk; 

If ſeveral men enter with intent to ſearch for ſuſpected perſons 
and one of them ſteals, it is felony in him; but the others not W; 


being privy are not guilty. Per Kelg. 47. 
"Tho' they take ſoldiers, and without a conſtable, &c. break the 
the houſe, which cannot be juſtified. Per Kelg. 47. 
The indictment ſhall ſay, burg/ariter. H. P. C. 84. 3 If. 65. 


Vide pyt, (F. 7.) 


(Q) Breaking of Pyiſon. 
Vide Impriſoument, (M. 3.)—#ſcape. 


JUSTICES. 


(R) Reſcue of a Pziſoner, and Eſcape, 
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ESCUE of a felon out of prifon, or cuſtody, was felony A gas 


R at common law. 2 ft. 589. H. P. C. 116, 

Reſcue of a traitor is treaſon, H. P. C. 116. 2 Inf. 590. 

I A. takes a priſoner with him, out of the door of the place 
where priſoners ſtand for trial at the Old Bailey, it will be a reicue. 

XI. 45. 

* there mult be a felony committed. H. P. C. 116. 

And a lawful commitment. H. P C. 116. (a) 

Aud the principal ought to be attainted before the reſcuer be 
igned. H. P. C. 116. ide 1 . H. P. C. 598, 606, 624, 
625, 2 V. 284. 2 Hawk, 210, 215.“ 

gut in the caſe of treaſon, the reſcuer may immediately be 
araigned, vecauſe in high treaſon all are principals. 2 Howt. 
210. This is however, with great reaſon, denied by Fer, who 
obſerves that tho* all are confidered as principals, yet the guilt of 
th: gν ve principals depending on the ettabl:{hment of that 
6 the a principal; the former ought not to be arraigned be- 
ſore the conviction of the latter, unlets they be both in the ſame 
inditment when the acquittal of the actual principal will acquit 
tar chers ot courſe.® 

If the principal die before he be attainted, the reſcuer ſhall 
only be fined and impriſoned. H. P. C. 116. 

Or, if he prevent che arreſting ot a felon. H. P. C. 116. 
H. H. P. C. 606. but vide 2 Hawk. 189. which ſeems contra 
for good reaſons.* 

If there he a reſcue of a perſon arreſted at the ſuit of a com- 
mon perſon, he ſhall have an action againſt the reſcuer. Vide 
Eſrape, (B. 1, &c.) 

Or, if there be a reſcue of a diſtreſs made, de 2 I. S. 
l. 1. e. 6.0 doi 
l [To * an indictment as for an offence of healing the 
prion, an actual breaking muſt be laid; that A. td the pri. 
loner to gabe, is not ſuſſicient. Rex v. Burridge, M. 1735. 
3 M. ago.] 

For a reicue, rect, or ſomething equivalent, is neceſſary to 
ſhew it was againlt the gaoler's will. Bid. 

*Alhing any priſoner to attempt his eſcape, tho' no eſcape 
was actually made, whether ſuch priſoner be convicted or at- 


( Note, in Hates H P. C. the reaſon given for this opinion is that the reſcuer 
8 to be conſidered as 3 cceſTary, and he accefſ-ry coul not at common law be 
urg ed till the attainder of the principal; thc guilt of the acceMNary being only a 
der vat we fe:vny depending on that nf the principal, it lcemed unjuſt to call! or he 
famer till the guilt of the latter was tee tained; this is done b contin, there- 
fore nat tu arraign the acceſſary til the attatnder of the princifal w-s carrying he 
tue farther than the principle of i” cou warrant; but now by 1 An. ft. 2. c. 9. this 
&{:& j« cured it ſeems theref..re proper to chnctue that the reſctucy may at this day 
te mriigned on the conviction 3 and indeed Lord Hale ſpeaks «ita ſome dogree of 
non in his larger work, tor in one place he ſays, © till the princip?l is convifed 
or att ain ed which he ws that the rule thus carried beyond its due !imits when applied 
tothe *c effary ought not, m the opiniDn of his Lordthip to ue been appiied in its 
full extent to che reſcues who is in tact not an accetfary, but is. conſidered in the 
t ot one, in vragr to tcaſon analogicaily from the Cate of the gue to the other, 


taluted 
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6. 56. from perſons contracting, under that ſtatute, for he 
tranſportation, or aſſiſting them to make their cſcape, feloy 
without benefit of clergy. /. 4.* 


going to execution or during execution; without benefit of clergy.#} 
for 7 years; returning within the time death without benefit of 


. bly to reſcue any perſon lawfully in cuſtody of any officer, for 


JUSTICES. 


tainted of treaſon or any felony except petty larceny, or 
committed for treaſon or any felony except petty larceny, ex. 
preſſed in the warrant of commitment, felony and tranſportation 
for 7 years. 16 G. 2. c. 31. | 

ln caſe of petty larceny or other crime, not treaſon or felony 
expreſſed in the warrant, or where the, priſoner is in gaol on Ke 
proceſs for debt, &c. amounting on the whole to the ſum of 
1001. a miſdemeanor puniſhable by fine and imprifonmen, 
Id. ibid.“ 

*To convey inſtruments proper to facilitate eſcapes in the for. 
mer caſes, tranſportation for 7 years. In the caſe of Petty lar. 
ceny, a miſdemranor. 1d.* 

* Aſſiſting any priſoner to attempt to make his eſcape from the 
cuſtody of any conſtable, &c. in order to carry him to gaol 
virtue of warrant of commitment for treaſon or any felony (except 
petty larceny) expreſſed in ſuch warrant; or aſſiſting any felon to 
attempt to make his eſcape irom any boat, &c. carrying felons for 
tranſportation, or from the contractor for the tranſportation of 
ſuch felons ;z tranſportation for 7 years. Id.“ 

And to reſcue ſuch offenders as mentioned in f, 24 6. 


To reſcue any perſon out of priſon, who ſhall be committed 
for, or found guilty of, murder, or any perſon convicted of murder, 


And to reſcue the dead body of ſuch malefactor from {uch 
perſons as ſhall have the cuſtody of it by this act; tranſportation 


clergy. 25 G. 3. c. 37. a 
„And, by 9 G. 1. c. 22. commonly called the Black Act, firi- ü 


any of the offences mentioned in the act; or by promiſe, &: 
procuring any of his majeſty's ſubjects to join in ſuch unlayiu } 
act; excluded clergy.“ | 


As to eſcape, vide Eſcape, (A. 1, 2.) | 8 
8.) Felony by Statutes. 
(S.) Dureſs, I 


BY the /. 24 Z4. 3. 10. if a gaoler compels a priſoner by 
D eſs to be an appellor, it is felony, Vide Impriſaument, (1) 
23 Is. g1.* 


(8. 2.) Rape. ˖ 

Rape was felony at the common law, and afterwards altered! t 
the loſs of eyes and teſticles. 2 Inf. 180. | 

By the ff. W. 1. 3 Ed. 1. 13, the penalty was mitigated “ , 


fine and impriſonment. 15 
| z 


But by the ff. N. 2. 13 Ed. 1. 34. it is provided, that if 
i man raviſh a woman, &c. he ſhall have judgment of life and 


1 ſhe did not conſent ſhe ſhall have an appeal: but if ſhe 
iterwards conſent ſhe loſes the appeal, yet he ſhall be indicted 
at the king's ſuit. 2 Inft. 433. 

By the J. 6 R. 2. 6. if the woman afterwards aſſent to the ra- 
vidher, both ſhall loſe their inheritance, dower, or joint eſtate 
iter the death of the huſband or anceſtor, and the next in blood 
all enter; and he or the huſband ſhall have an appeal. 

The indictment ſhall ſay, rapuit, which no word ſupplies, 
G. L. 124. 4. 

Rape is when a man by force has carnal knowledge of a wo- 
man againſt her will. Co. L. 123. 6. 

Tho it be of a niefe by the lord. Co. L. 123. 3. 2 Inf. 181. 

There muſt be carnal knowledge. (Vide H. P. C. 117. 

Inf. 60.) 

: ; rw as well as emiſo. H. P. C. 117. 3 Inſt. Go. 
41 H. H. P. C. 628.5 


npe. 3 Inft. 60. 

But if there be conſent, it is no rape. 2 1». 433. 

If the woman prove privement enſeint it is evidence of conſent, 
ut not concluſive. 1 H. H. P. C. 631.* 

So, if ſhe be an harlot; yet an harlot may be raviſhed. 

Or, was his concubine before. | 

By the „. 18 EI. 7. carnal knowledge of an infant under ten 
years old is felony, tho' there be conſent. 

Lord Hale vol. 1. page 631. ſays, with ſeeming good reaſon, 
that under this ſtatute, it is not material whether there be con- 
ſent or not, if the female be under 12, the age of conſent for 
marriage. Vide 4 Bl. Com. 212.* | 

Whoever aids the rape is a raviſner. H. P. C. 118. „H. H. 
P. C. 628. tho? it be the huſband, and altho' ſhe cannot have an 
appeal againſt her huſband, he may be indicted at the king's ſuit. 
620. The wife a good witneſs againſt her huſband.“ 

*An infant under the age of 14 years is preſumcd to be unable 
to commit a rape, and therefore cannot be guilty of it. But he 
may be a principal in the ſecond degree, as aiding and aſſiſting. 
H. H. P. C. 630.* 

Vide poſt, (V. 12.) 


8. 3.) Forcible Marriage of a Woman contrary to 3 H. 7. 2. 
By the f. 3 H. 7. 2. it is enacted, that perſons who take a 


mad, widow, or wiſe, having ſubſtance in goods or lands, or 
being an heir apparent, againſt her will to marry or defile her, 
their abettors and receivers, knowing the ſame, are felons, 
If ſhe be married tho' not defloured, it is within the ſtatute. 
R. 1 Vent. 244. 
Tho' the conſent to the marriage, being under a force, V. 
F.C 119. *Lord Hale wid. 1. p. 613. fats, with ſeeming good 
| reaſon, 


Tho' conſent be forced, by the fear of death or dureſs, it is 2 
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JUSTICES. 


reaſon, that under this ſtatute it is not material whet! er the 
be conſent or not, if the female be under 12, the age of cou, f 
for marriage. Vide 4 Bl. Com. 212. * 0 

All acceſſories, before or after, are principals. H. P. C. 1 
3 Liſt. 61. ä 95 

® Che receiver of the woman is a principal, but not the receive; 
of the offenders by the words of the ſtatute.* 

The woman is a good witneſs, R. 1 Vent. 244. 

But forcible marriage of a niefe or ward, is not within the ir. 
tute. H. P. C. 118. 3 Lt. 6 1. for this is ſpecially exCepted,n 

Nor privies to the marriage, if not privy to the force, }; 
P. C. 119. : 

If the taking be in one county and the marriage in another 
the county where they were married may inquire of the for); 
taking. H. P. C. 119. | 

Vide paßt, (I. 12.) 


(S. 4.) Buggery. 
By the ft. 25 H. 8. 6. revived by the ft. 5 El. 17. when any 


commit buggery with mankind, or beaſt, and is convicted by ver- 
dict, confeſſion, or outlawry, he ſhall ſuffer as a felon, without 
benefit of clergy. 

[Indictment guod A. ſuper B. virginem, inſultum fecit, & aut. 
dem B. contra erdinen: nature carnaliter cognovit, & rem venerean 
in aus ipſius B. habuil, eamque B. contra ardinem nature in did am 
ipfins B. carnaliter cognovit ; the defendant was convicted of bug: 
gery at the aſſizes, but reprieved, to have the opinion of tl: 
judges, whether it was buggery within the ſtatute, Moſt of dle 
judges were of opinion it was, but two or three that it was not; 
and no unanimous opinion given. Rex v. Wiſeman, 4 Ge, 
Fort. 91. 

The ſeveral ſpecies of offence which are agreed to be within 


theſe ſtatutes are that of a man with a beaſt, a woman with : 


.beaſt (for Lord Cote ſays the word perſon, which ſtands in the 
place of the agent, includes both man and woman) and a man 
with a man; but whether a man committing ſuch offence with 1 
woman be within the deſcription has been doubted, on account 


.of the word mankind, which is certainly a generic term, and in 


the common acceptation includes women as well as men; but tie 
principle, on which any doubt can be entertained, is, that tlus1s 
a penal ſtatute, and the words ſhall therefore be taken, %%. 
rem vite, in the molt limited ſenſe.“ 


Vide poſt, (V. 13. 


(8. 5.) Polygamy. 


By the ff. 1 Fac. 11. if any in England or Ialey being mimi 
marry again, the former hutband or wife being living, it 15 f. 


lony, unleſs the huſband or wife were abſeut Leyoud fea for k- 
| yen 
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JUSTICES. 


ler life, or the former marriage was within the age of conſent, 
or anaulled by ſentence in the eccleſiaſtical court, or there was a 
brorce. Provided not to forfeit dower, or corrupt blood. Vide 
H. H. P. C. 692, 693.“ 

A marriage aſter a divorce a menſd & thoro, is not felony with- 
in the ſtatute» H. P. C. 122. KR. Mar. 101. (cauſa adulterii. 7 


Z. Lt. 27. 3 Inſt. 89. 
Nor a marriage of one beyond ſea, and of another within tlie 


realm. R. 1 Sid. 171. 
But a divorce for ſeverity, is no excuſe of felony. R. Mar. 
101, Dub. Ov. Car. 462. But ſaid it was R. to be within the 


proviſo. Kel g. 27. I Hawk, 174. 
The ſirſt huſband is no witneſs to prove his marriage. R. 


1. 

. a woman marries a ſecond huſband, the firſt being alive 
nd the ſecond not privy z the ſecond huſband is intitled to the pro- 
luce of the labour of the wife during cohabitation, By Parker 
Ch. J. H. 4 G. Strutvillès caſe.* 

[A woman cannot maintain action againſt a man for this 
offence, if he has been convicted and burnt in the hand for it; 
for the action merges in the felony. Barnes 450. ] 


(S. 6.) Malicious Mayhem. 


Mayhem, at common law, is the violently depriving another 


ol the uſe of ſuch of his members as may render him lets able in 


fyhting, either to defend himſelf, or to annoy his adverſary, and 
therefore ro cut off his ear, or noſe, or the like, not weakning 
but only disfiguring him, was held not to be mayhem at common 
law, 1 Hawk. 175. 

But by the fs 5 H. 4. 5. if any cut out the tongues, or put 
out the eyes of any of the king's liege people, of malice prepenſe, 
it is felony. N 

By the J. 22 & 23 Car. 2. 1. if any of malice, and by lying 
in wait, cut out or diſable the tongue, put out the eye, flit the 
noſe, cut off the noſe or lip, cut off or diſable any member of 
any ſubject, with intent to mayhem or disſigure him, it is felony 
in him, his aiders, or abettors, without clergy. 

*If a man attack another of malice in order to murder him, 
with a biil or ſuch an inſtrument as cannot but endanger the 
maiming of him, and happen not to kill, but only to maim, he 
may be indicted on this ſtatute with his abettors, &c. and it ſhall 
be left to the jury on the evidence, whether the deſign were not 
to murder by maiming, and conſequently a malicious in ent to 
maim as well murder. 6 State Tr. 212. 4 El. Comm. 207.“ 
by the fl, 22 & 23 Car. 2. 7. if any maliciouſiy, in the night 
tine, kill or deſtroy any horſes, ſheep, or other cattle, it is fe- 


tony. *Fide 9 G. 1. G 22+ /. 1. part 2.* 


ven Years before, or in the realm without knowledge of his or 
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JUSTICES. 


(8. 7.) Felonious Hunting, &c. 


By che. /. 37 Ed. 3. 19. if any ſteal and carry away a hawk, 
not doing according to the ordinance, it is felony, 

And by the ff. 1 H. y. 7. the king's council or the juſtices af 
peace, on information of hunting by night, or with painted faces 
may iſſue a warrant to arreſt the perſons, and if any arreſted con. 
ceal thoſe with him, or if any make refcous or diſobeyance to the 
warrant, ſo that it cannot be executed, or if any be convidt of 
hunting in the night, or with vizors or painted faces, it is felony, 

*Perſons convicted a ſecond time of hunting and taking ay 
deer out of unincloſed foreſts or chaſes to be tranſported, and re. 
turning within the term, felony without benefit of clergy, 
10 G. 2. c. 32. /. 7. made perpetual by 31 G. 2. c. 42. / 6. 

[The ſeveral facts in the black act, 9 G. c. 22. are ſeveril 
offences; and if any perſon armed appears in a high-road with 
his face blacked, or otherwiſe diſguiſed, he is guilty of felony 
without clergy, Rex v. Baylis, I. 9 G. 2. B. R. H. 291. 
ide 5 G. 1. c. 28. & 16 G. 3. c. 30. 


(S. 8.) Soldiers departing without Licence. 


By the . 18 H. 6. 19. If any, being muſtered, and entered ths 
king's ſoldier of record, and receiving the king's wages, depart 
from his captain, unleſs diſabled by ſickneſs to go, of which he 
ſhall give notice to his captain, and re-pay his money: or, being 
a ſoldier, man of arms, or archer, ſo muſtered of record, and 
paſſing the ſeas with his captain, returns without licence from his 
captain under his hand and ſeal for reaſonable cauſe, during his 
term, he is guilty of felony. | 

But this act is of little = for the antient manner of r. 
taining and covenant with ſoldiers is diſcontinued, R. 6 G. 27. 
3 Liſt. 86. 

Yet by the /. 5 El. 5. it was extended to mariners and 
gunners. 

By the ,. 7 H. 7. 1. If any ſoldier being no captain, retained 
with the king, being in wages and retained, or taking preſt to 
ſerve the king on the ſea, or upon land beyond ſea, ſhall depatt 
out of the king's fervice without licence of the captain, it is ſelonf 
without clergy, f 

And by the ff. 3 H. 8. 5. If any ſoldier, being no captain, 
retained with the king, who ſhall be in wages and retained, a 
take any preſt to ſerve the king upon the ſea, or on the land, d 
beyond ſea, departs without licence of the lientenant, it is ſelony 
without clergy, (not being within the orders of holy church.) 

By the . 2 & 3 /id. 6. 2. If any, having ſerved the king 
departs without licence, out of the king's ſervice, or out of git 
riſon, it is felony without clergy. 

The ſtatutes ) II. 7. 1. and 3 H. g. g. are perpetual, Re 
Co. 27. 3 I. 86. 1 


JUSTICES. 


And departure from a conductor is felony, for he is a petit 
captain. R. Cro. Car. 72. ; 

*By 1 G. 3. 4. 6. being the mutiny act, every officer and pri- 
nate man who ſhall mutiny or deſert, or join, &c. or whoever 
being a ſoldier actually inliſted in any regiment, Cc. ſhall liſt in 
any other regiment, &c. or {hall be found fleeping on his poſt, or 
{all deſert it, or hold illegal correſpondence with the encmies of 
his majeſty, or ſhall ſtrike or diſobey his ſuperior officer; ſhall 
{uffer death, or ſuch puniſhment as a court martial ſhall inflict.* 

And by 27 G. 2. c. 9. ſimilar proviſions are made for the 
{ame offences by officers or ſoldiers in the ſervice of the EAI 
India company during the period of their agreement, 

ſOſficers in the Zaft India company's ſervice cannot reſign at 
all times, and under any circumſtances; and while in their pa 
and ſervice are ſubject to their military law. Parker v. Ld. Clive, 
P.g G. 3. 4 B. M. 2419. Virtue v. Ld, Clive, M. 10 G. 3. 
4}, A. 2472+] 


(S. 9.) Egyptians, Rogues, Wandering Soldiers, &c. 
By the f. 1 & 2 Ph. & M. 4. perſons calling themſelves 


Fyyptians, conveyed into the realm and remaining here a month, 
if above thirteen years old, are felons without clergy, unleſs in 
twenty days they betake themſelves to an honeſt way of living. 

And by the ff. 5 El. 20. ſuch as continue a month at one or 
ſereral times in company of vagabonds, commonly called Egyp- 
tans, or by apparel, ſpeech, or behaviour counterfeiting them- 
ſelves ſuch, if above 14, ſhall ſuffer as felons without clergy. 

By the 75 39 El. 4. dangerous rogues, baniſhed the realm by 
juſtices of peace and returning without a licence, be felons, 

By the f. 39 El. 17. idle and wandering ſoldiers or mariners, 
who will not betake to any lawful courſe of life, or to the place 
of their birth or abode: and ſuch who come from beyond ſea, 
and have not a teſtimonial from a juſtice of peace, or counterfeit 
ſuch teſtimonial, or have one known to be counterfeit, be felons 
without clergy. | 

By the ff. 1 Jac. 7. a dangerous rogue in ſeſſions ſhall be 
branded, and if he afterwards beg or wander, ſhall be adjudged 


a felon without clergy. 


Jide Fuſtices of Peace, (B. 76.) and Statute 17 G. 2. c. 5. 


(S. 10.) Exportation of Sheep, Qc. 


By the f..8 El. 3. ſuch, as after conviction for the firſt 
once, ſhall export ſheep alive out of the realm, are guilty of 
felony ; but not to corrupt blood, or loſe dower. 

By the ff. 13 & 14 Car. 2. 18. if any export into Scotland, or 

er foreign parts, or pack or load, or cauſe to be packed or 
leaden, of intent to be exported, any ſheep of the breed of England 
or Wales, or the dominions thereof, or any . wool, woolieils, 


Vol, IV. Ii mortlings, 
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earth or fuiling clay, it is felony. 


JUSTICES. 
mortlings, ſhortlings, yarn made of wool, woolflocks, fuller 
But by the f. 7 & 8 V. 3. 28. this act is repealed, as tg 


making the exportation of wool felony. * Yide Burn Juſtic 
Title Sheep *, i 


(S. 11.) Refuſing Abjuration, Ec. 


By the /f. 35 El. 1. if any above ſixteen, who ſhall for a mond 
without cauſe refuſe to hear divine ſervice, go about to perſuade 


any of the realm to impugn the queen's authority in caſes eccle., 


ſiaſtical, or to that end perſuade to forbear coming to church 
according to law, or to be preſent at a place of religious aſſembly 
contrary to law; or ſhall of himſelf or by incitement of other; 
be preſent at ſuch aſſembly, and being convict of ſuch oflence, 
and for not conforming three months after conviction, being 
required by the juſtices, in quarter ſeſſions, Qc. to abjure the 
realm, ſhall refuſe to abjure, or after abjuration ſhall refuſe 9 
depart at the time limited, or ſhall return, Cc. he ſhall be ; 
felon without benefit of clergy. Provided not to corrupt blood, 
or loſe dower. 

By the /. 3 Jac. 4. if any paſs out of the realm to ſerve, or 
do voluntarily ſerve any foreign prince, without having taken the 
oath of allegiance : Or (being a gentleman or of higher de zes, 
or a captain, lieutenant, or conductor of ſoldiers) without giving 
a bond of 201. penalty conditioned not to be reconciled to the 
ſee of Rome, or to enter into any plot againſt the king or realm, 
but to diſcloſe all ſuch, he ſhall! be a felon. 

By the F. 35 El. 2. a Popiſh recuſant above ſixteen and con. 
vict for not coming to church, (not being a feme covert, nor 
having twenty marks per annum in lands, tenements, or annuities, 
nor to the value of 40 J. in goods,) if he repair not to his dwel- 
ling or place of birth in forty days after conviction, (unlels 
ſtayed by impriſonment, order of the queen or fix privy council 
or ſickneſs) and then certify his name to the miniſter or conſtable, 
or after depart above five miles from home, ſhall abjure; and 
if he refuſe to abjure, or after to depart the realm, or return, he 
ſhall be adjuged a felon, without benefit of clergy. 

Vide Sacraments. 


(S. 12.) Embezilment of Stores, 


By the f. 31 El. 4. if any, having charge, Ec. of purpo# 
to hinder her majeſty's ſervice, wittingly imbezil, purloin, or con 
vey away any armour, ordnance, munition, ſhot, powder, or victuals 
for ſoldiers, Sc. or other habiliments of war, at one or ſeveral 
times to the value of 20 5s. he ſhall ſuffer as a felon ; provided he 
be proſecuted within a year; not to corrupt blood, or loſe 
dower. 


And by the . 22 Car. 2. 5. clergy is taken away. 1 
| h . 


y.. 1 6. 1 fl. 2. c. 25. when the goods embeziled are 
under the value of 20 4. the offender hall be fined, not exceeding 
Jouble the value of the goods; the fine levied by diſtreſs, and for 
want of diſtreſs offender impriſoned 3 months.“ 


(S. 13.) Witchcraft, 


By the f. 1 Fac. 12, if any praQtiſe invocation, or conjuration Pie Fuffices 
of any evil ſpirit 3 or ſhall conſult, covenant with, Sc. any evil 7.73. 
ſpirit 3 or take up any dead body, ſkin, bone, Sc. to be uſed in g 
ay manner of witchcraft, ſorcery, charm, or inchantment; or 
ſhall uſe any witcheraft, inchantment, charm, or ſorcery, whereby 
any perſon ſhall be killed, waſted, or lamed in his body or any 
part of it, their abettors, aiders, &c. Or if any, after conviction 
for the firſt offence, ſhall take upon him by witchcraft, inchant- 
ment, charm, or ſorcery, to tell where treaſure may be found in 
the earth; or loſt goods may be found; or to the intent to provoke 
w unlawful love; or whereby cattle or goods ſhall be deſtroyed 
er impaired 3 or to hurt any perſon in his body, though the ſame 
be not effected, he ſhall ſuffer as a felon without clergy. Pro- 


nd:d not to corrupt blood, or loſe dower +. +[This fta- 
At common law, witchcraft was puniſhed as hereſy, by the — by 
writ de heretico comburendo. HF. P. C. 6. 3 Inft. 44. the f. 9 G. 
But now there is no remedy but by the ,. 1 Fac. 12. H. P. 2. c. 5. 
I, Vide margis 
C. b. 3 Inf. 45. tafre.] 


By this ſtatute, it is felony to conſult, covenant with, entertain, 
employ, feed, or reward an evil ſpirit; tho“ no act be thereupon 
done. H. P. C. 6.. 3 Inft. 45. 
80, to take up a dead body, &c. to uſe in witchcraft ; tho' not 
uled. H. P. C. 6. 3 Inſt. 45. 
So, to take upon them to tell where treaſure or goods ſhall be 
fond, how love ſhall be provoked ; tho' they cannot do it. H. 
P. C. 7. 3 Tit. 46. 
But to uſe ſorcery, c. whereby any one may be killed, or de- 
ſroged, or goods or cattle deſtroyed, is no felony, unleſs the 
bilchief be done. H. P. C. 7. 3 Inſt. 45, 46. 
In all caſes, where a 2d offence is felony, there muſt be an 
ual conviction and judgment for the firſt offence. H. P. C. 
8 3 Inft, 46. 
And the 2d offence muſt be committed aſter judgment for the 
wit, H. P. C. 8. 3 Inſt. 46. f re 
2. 5. 
The f. 1 Pac. 12. is repealed (except ſo much as repeals the f. 5 Fl. 16.) And no profec —_ 
(all de carried on for witchcraft, @c. And if any perſon pretend to exerciſe any witchcraft, 
rer, Sc. or undertake to tell fortunes, or pretend to diſcover where goods, ſuppoſed to be 


tea or loſt, may be found he ſhall be impriſoned for a year, and once in every quarter of it be 
in on the pillory, and (if the court think fit) be bouud for his good behaviour, 


(S. 14.) Felonies by other Statutes, Aſſault. 


"By6G. 1. c. 23. f 11. to aſſault any perſon or perſons in 
de ſtreets or highways, with intent to tear their cloaths, thall be 
kloay, and the offender may be tranſported for 7 years.“ 

lia By 


dt bo es > RL 


LE a0 
3+ 4% 


<a HS 


1 


—— — 
— - 


WW nn IT OT 
8 n 2 . 


1 * 


— —— 


484 


(S. rg.) 
B. nkru, t. 


(S. 16.) 
Baſt ard. 


Banks. 


JUSTICES. 


By 7 Geo. 21. c. 25. /. 1. to aſſault with offenſive we. 
and intent to rob, felony and tranſportation for ) years. 

*By 12 G. 1. c. 34. / 6. to aſſault or abuſe any maſter work. 
comber, or maſter weaver, or any other concerned in the Wool! 
manufactures, whereby they ſhall receive any bodily hurt for 3 
complying with any illegal bye-laws, c. or to write, Er. or 
ſend, &c. any letter, &c. threatening any harm to ſuch maſter or 
other perſon, or to threaten to burn, c. any of their heuſes or 
out-houſes, or to cut or deſtroy any of their trees, or to maim or 
kill any of their cattle, for not complying with any demands, C. 
is felony liable to tranſportation for 7 years.“ 


By 5 G. 2. c. 30. bankrupt not ſurrendering within 42 dr; 
notice in the gazette unleſs the time be enlarged by the lo 
chancellor, and conforming to the ſtatutes z or imbeziling goods 
Sc. to the value of 204. ſhall be guilty of felony, without bench: 


of clergy.* 
By 21 F. 1. c. 27. 16 Car. 1. c. 4. the mother of a baſtari 
child, endeavouring ſo to conceal the death of it, as that it my 
not come to light, whether it were born alive or not, ſhall ſuf; 
death as in cafe of murder, unleſs the can prove, c. that the [. 
child was born dead.“ n 
. 0! 


(5. 17.) Letters. 
*By 9 G. I. c. 22. J. I. knowingly to ſend any letter without P 
in 


2 name, or ſigned with a fititious name, demanding money, 
veniſon, or other valuable thing ; or to reſcue any perſon in W 
cuſtody for ſuch offence, is felony without clergy.* br 
Py 27 G. 2. c. 16. to ſend any letter without a name or ith ha 
a fictitious name, threatening to kill or murder any of his m. th 
jeſty's ſubſects, or to burn their houſes, Oc. though no money fo 


or veniſon or valuable thing be demanded in ſuch letter, or to an 

reſcue any ſuch offender, is felony without clergy. tr 
*By 30 C. 2. c. 24. to obtain money or goods under file 

pretences, with intent to cheat or defraud ; or to ſend or deliver gr 


any letter 2 or Tuithout a name, or ſigned with a fiCtitious 


name, letter or letters, threatening to accuſe any perſon of ary c0 
crime puniſhable by law with death, tranſportation, pillory cr un 
other infamous puniſhment, with a view to obtain money, &:, ca 
from the perſon fo threatened to be accuſed, ſhall be deemed 21 


offences againſt law and the public peace; and the offender ſlal 
be fined and impriſoned, or put in the pillory, or whipped, « 
tranſported at the diſcretion of the court,* 


S. 18.) Malttious Miſchief, 


*By f. 6 G. 2. c. 37. . 5. made perpetual by 31 C. 2. c. 42, 
3. unlawfully aud maliciouſly breaking dowif or cutting * 
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bank or banks of any river, or any ſea bank, whereby any lands 
all be overflowed or damaged, is made felony without benefit 


of clergy.* 


*For Fulham bridge, ſee 12 G. 1. c. 36. 2 3. W eſtminſter — 

bridge, 9 G. 2. c. 29. 5 Walton bridge, 20 G. 2. c. 22. 
Hampton Court, 23 G. 2. c. 37. fo 12. Ribble, 24 C. 2. c. 36. 
4. Sandwich 28 G. 2. c. 55. London bridge, 29 G. 2. c. 
40. . 6. & 31 G. 2. . 73. Black Friars, 29 G. 2. c. 86. 
Jeremy's ferry, 30 G. 2. c. 59. Old Brentford, 30 G. 2. c. 63. 
19. 31 G. 2. c. 46. Trent, 31 G. 2. c. 59. 


Cattle. 


For cattle. See Mayhem. 


*By 6 G. 1. c. 24. / 41. any perſon who ſhall aſſault another Cloaths. 
in the public ſtreets or highways with intent to tear, ſpoil, cut, 
burn or deface, and ſhall tear, &c. the garments or cloaths of the 
perſon ſo aſſaulted, ſhall be guilty of felony, and tranſportable for 


7 years. * 


*By V. 12 G. 2. c. 32. . 6. made perpetual by 31 G. 2. c. 42, Coal, &c. 


{. 5, 6. maliciouſly ſetting on fire, or cauſing to be ſet on fire, any 
mine, pit, or delph of coal or caunel coal, is felony without benefit [ 
of clergy. d F- 
*By ff. 11 G. 2. c. 32. . 1. maliciouſly to beat, Cc. any Cora, 7 
perſon with intent to deter, &c. him from buying corn or grain 1 
in any market, Oc. or to ſtop or ſeize on any waggon, Sc. loaded > 
with wheat, &c. in or on the highways, &c. or maliciouſly to . 
break, cut or deſtroy the ſame, or the harneſs of the horſes; or un- 4 
2 
N * 


lawfully to take, drive away, Sc. the horſes, or to beat or wound 
the driver; or by cutting the ſacks, to ſcatter ſuch wheat, Se. Bp 
for the firſt offence, impriſonment not exceeding three months * 
and public whipping : and by /. 2. the ſecond offence, felony and I 
tranſportation for 7 years.* | 
*And by /. 2. malicioully to pull down, &c. any ſtorchouſe or | 
granary, where corn {hall be kept for exportation, or unlawfully : 
to enter any ſuch ſtorehouſe, c. and take and carry away any f 
3 
| 


corn, Cc. therefrom, or to throw abroad or fpoil the fame : or ww 
unlawfully to enter on board any ſhip, &'c. and willfully take and » 
carry any meal, &c, therein, intended for exportaion; is felony 1 
and tranſportation for 7 years. * 1 
| 's 

For Cufloms, fee Smuggling, poſt, (S. 22.) Cuſtoms, i 


By. fl. 6 G. 2. c. 37. %. 6. made perpetual by 35 G. 2. c. 42 Hops. 
2, 4. maliciouſly to cut hop- binds growing on poles in any plan- 
ation of hops, is felony without benefit of clergy.“ 


y 4 G. 3. c. 37. F 16. tobrank by day or night into any Linen, 
leuſe, ſhop, Cc. or by force to enter any houſe, Cc. with intent 
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to ſteal, cut or deſtroy any linen yarn or linen cloth, or an * 
nufacture of linen yarn belonging to any manufactury For 
looms, tools, or implements uſed therein; or maliciouſly to Cut in 
pieces or deſtroy ſuch goods, when expoſed to bleach or dry; 
is felony without benefit of clergy.“ 
[By Fat. 6 G. 3. c. 28. malicioufly deſtroying filk in dx 
loom, or entering houſe to deſtroy, is felony without clergy.] 


— 


3 
* 
1 
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Y 
Px 
* * 
„ 


* 
Fi. 
Che 
: 
£ 


Mills, [By 9 G. 3. c. 29. riotoufly deſtroying mills, maliciouſly ſetti | 

wines, & fire to mills, is felony without clergy; maliciouſly deſtroyiny Fes, 
for draining mines, or drawing out coals or ore, or way for eg. 
veying the ſame, or any fence for incloſing or dividing lands in 
purſuance of act of parliament, is felony and tranſportation for 
ſeven years.) | 


«as n nm — — 


Naval ſtores [By /lat. 12 G. 3. c. 24. deſtroying men of war, or nay] 
uc. ſtores in a dock- yard, is felony without clergy; and perſons offend. 
ing out of the realm may be tried, in any county, ] 


Proceſs, By / 9 G. 1. c. 28. / 1, 2. wilfully to obſtruct any perſq 
ſerving or endeayouring to ſerve or execute any writ or rule or 
order of court of law or equity, or any legal proceſs whatever, 
any eſcape warrant, or other warrant of any juſtice of peace, 
to abuſe or aſſault any ſuch perſon ſo ſerving, or to make reſcue 
of any priſoner taken on any ſuch writ, &c. within the limits df 
a certain pretended privileged place, called Sufelt-Place, or the 
Mint, in the pariſh of $7. George, in the county of Surrey; or to 
harbour any priſoner ſo taken, or any perſon reſcuing ſuch pr. 
ſoner, or to aid and abet in reſiſting Sc. or in reſcuing, &c. c 
to preſume to exerciſe any unlawful juriſdiction, Cc. within tie 
ſaid limits; is felony and tranſportation, as in other caſes.“ 

And by /. 3. to join in, or aid and abet any riot or tumul 0 
within the ſaid limits in any vizard, maſk or diſguiſed habit, c 
with a face diguiſed, &c. or in ſuch diſguiſe to oppoſe the execution 
of any legal proceſs, &c. is felony without benefit of clergy ; and 
for aiders and abettors, tranſportation. 

*By %. 11 G. 1. c. 22. fimilar proviſions are made again 
ſimilar offences in the hamlet of Wapping-Stepney.* | 
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Pulling By /f. 1 G. 1. c. 5. /. 4. perſons riotouſly aſſembled, wit 0 

2 Lg force demoliſhing or pulling down, or beginning, Sc. any church 

ä chapel, or any building for religious worſhip, certified aa 
regiſtered according to 1 V. & MH. ft. 1. c. 18, or any dwelling 
houſe, barn, ſable or other out-houſe, ſhall be adjudged guilty 
felony without clergy.* 
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Ships, *By „. 23 Car. 2. c. 11. , 12. any officer, &c. wilfully ce 

ſtroying any thip, is declared guilty of felony. And by.. 1 4" 

ft. 2. c. 9./. 4, & 5. captain, maſter, Cc. wilfuky cafling avi) 
burning, Sc. any ſhip to the prejudice of the owners is declared t 
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ilty of felony without benefit of clergy z and ſuch offences 
committed on the high ſeas may be tried in any county.“ 

Similar proviſions made by /. 4 G. 1. c. 12. / 3. and fe. 11 

C. 1. & 29% /. 6. againſt owners, maſters, Sc. deſtroying, Sc. 
any ſhip to the prejudice of the inſurers, 
*By 12 Ann. ſt. 2. c. 18. /. 5. to make or aſfliſt in making 
any hole in any veſſel in diſtreſs; or to ſteal the pump, or willfully 
do any thing tending to the immediate loſs of ſuch veſſel, is felony 
without benefit of clergy. Vid. 26 G. 2. c. 19. /. 1.* 


By 6 G. 3. c. 36. lopping, topping, cutting down, breaking, 
burning, or ſpoiling, or carrying away, in the night any oak, beech, 
throwing down, barking, aſh, elm, fir, cheſnut or aſp, or other 
timber tree, or digging up, &c. any roots, ſhrubs or plants of 5 f. 
ralue in incloſed ground, tranſportation for 7 years; and aiders 
and receivers liable to the ſame penalty.“ 


*By 8 G. 2. c. 20. by day or night, maliciouſly to pull down, 
pluck up, throw down, level, or otherwiſe deſtroy any turnpike- 
gate, or any poſt, rail, wall, chain, bar or fence belonging to ſuch 
turnpike- gate, or any other chain, &c. erected to prevent paſſengers 
from paſſing without paying any toll impoſed by act of parliament, 
or any houſe erected for the uſe of ſuch turnpike-gate, or any 
other fence, or any lock, ſluice, flood-gate or other work on any 
navigable river erected by authority of parliament ; or forcibly to 
reſcue any perſon in cuſtody for any of the ſaid offences; felony 
without clergy.“ 

*And ſuch offences may be tried in any adjacent county, but no 
corruption of blood, &c.* 


*By 12 G. 1. c. 34+ / J. to break into any ſhop to cut any ſerge 
or other woollen goods in the loom, Sc. is felony without 
clergy.* | 


(S. 19.) Mutiny, 


By 22 & 23 Car. 2. c. 11. / g. every mariner who ſhall lay 
nolent hands on his commander, to hinder him from fighting in 
defence of his ſhip and goods committed to his trult, thall ſuiler 
death as a felon, * 

By 2 & 3 Ann. c. 20. ſ. 35. any officer or ſoldier eithec on 
land, out of England, or upon the fea, who ſhall raiſe or caufe 
to be raiſed any mutiny or ſedition in the army, or ſhall retule to 
= bis ſuperior officer, Sc. ſhall ſuffer death as in caſe of 

ony. 


(S. 20.) Perjury. 


| *By 2 C. 2. c. 25. any perſon convicted of perjury or ſuborna- 
tion of perjury, may, beſide the puniſhment then inficted be the 
hu, be committed to the houſe of correction for any time net 
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JUSTICES. 


exceeding 7 years, or may be tranſported for 7 years; and 
eſcape, or break priſon, or to return from tranſportation within he 


time, is felony without benefit of clergy ; and ſuch felony may be 


tried in the county where he ſo eſcaped, or where he vn, 
apprehended.® i | 


(S. 21.) Quarantine, 


If the plague ſhall appear on board any ſhip to the Norchwar 
of Cape-Hiniſtere, the commander ſhall immediately proceed 9 
the harbour of St. Helen's Pool, or to ſuch other place as the 
privy council ſhall appoint, and from thence cauſe intelligence d 
the condition of his ſhip to be conveyed to the ſecretary of flat, 
But if he ſhall not be able to make Scilly, or is forced to go up 
either of the channels, he ſhall not enter with ſuch ſhip any port 
but ſhall remain in ſome open road, avoiding all intercourſe wit 
other ſhips till the king's pleaſure be known, on pain of being 
adjudged guilty of felony without benefit of clergy. 26 G. 2. 4 
6. 29 G. 2. c. 8.“ | 

By / 2. of 29 G. 2. c. 6. the maſter or commander of a veſid 
coming from an infected place, or having any perſon on board 
infected and concealing the ſame is declared guilty of felony 
without benefit of clergy. 

And by /. 8. any perſon obliged to perform quarantine, who 
ſhall refuſe, or neglect to repair to the place appointed in th: 
manner which the act directs, or being there, ſhall afterwark 
eſcape before quarantine be fully performed, ſhall ſuffer death 
without clergy. 

By /. 10. ſound perſons entering a lazaret, &'«c. obliged to 
perform quarantine and afterwards eſcaping before the time; and 
By /. 17. the ſuperintendant of quarantine, &c, ating 
contrary to his duty, or an officer giving a falſe certificate ; and 

By /. 18. perſons concealing or clandeſtinely conveying letters, 
goods, Qc. from any ſhip under quarantine &c, ſhall all be liable 
to the ſame penalty.“ 


(S. 22.) Smugglers. 


* By 6 CG. 1. c. 21. eight perſons or more hindering, obſtructing 
ec. othcers of the euſtoms in the execution of their oſſice, ſhall be 
tranſported, and returning before the term, death without clergy.* 

By 8 G. 1. c. 18. perſons paſſing with foreign goods lauded 
without entry, c. and being more than five, &c. and reſiſting 
Sc. officers of the cuſtoms to be tranſported, and returning, & 
death without clergy. | 

Perſo is liable to be tranſported for offences againſt the cuſtoms, 
committing the like after claiming the benefit of the act of 9 6. 
2. c. 35. tor indemnifying perſons who have been guilty, C 
{hall be guilty of felony without benefit of clergy. 18 6. 


c. 28. 
8 b 


| 


JUSTICES. 


By g C. 2+ c. 35. fe 10. three or more perſons afſembling armed 
G.. to aſſiſt in running goods, ſhall be tranſported and return- 
e Ec, without clergy. 

15 - 13. two or more perſons found paſſing together, within 
Fre miles of a navigable river or the ſea coaſts with horſe, 
age, c. laden with more than fix pounds of tea or five 
ans of brandy, &c. the duties being unpaid, &c. and bearing 
"enſive arms, Ec. to be deemed runners of foreign goods and 
ſubject to the ſame puniſhment. 

By /- 28. any perſon or perſons forcibly obſtruQting, c. any 
officer of the cuſtoms on board any ſhip or veſſel, in the execu- 
ton of his office, liable to the ſame penalty. 

By 19 C. 2. c. 34. armed perſons to the number of three, 
aſembled to aſſiſt in the illegal exporting or running of goods, 
Ce. or appearing in diſguiſe with ſuch goods, or reſiſting officers 
in the execution of their duty, is felony without benefit of clergy. 

By the ſame ſtatute, if any one ſhall be charged on oath with 
being guilty of any of the offences mentioned in the former part 
i 4. ſtatute, before any of the magiſtrates deſcribed, ſuch 
magiſtrate ſhall certify ſuch information under his hand and ſeal 
to one of the principal ſecretaries of ſtate who is to lay it before 
his majeſty in privy council; whereupon his majeſty is to make 
an order requiring the offender to ſurrender within the ſpace of 
40 days after the firſt publication thereof in the London Gazette, 
to ſome one of the magiſtrates before mentioned; which order 
the clerks of the privy council ſhall cauſe to be printed forthwith 
in the two ſucceſſive London Gazettes, and to be immediately 
tranſmitted to the ſheriff of the county where the offence was 
committed, who ſhall within 14 days after the receipt thereof, 
cauſe it to be proclaimed between the hours of 10 in the morning 
and 2 in the afternoon in the market places, on the reſpective 
market days, of two market towns in the fame county, near to 


the place where ſuch offence ſhall have been committed, and a 


true copy of ſuch order ſha!l be affixed on ſome public place in 
ſuch market towns. And if the offender do not ſurrender pur- 
ſuant to ſuch order, or having ſurrendered ſhall afterwards eſcape 
le ſhall ſuſfer death without clergy. 

And if any perſon after the time for ſurrender expired, ſhall 
harbour, Ge. ſuch perſon ſo charged, &c. knowing him to be ſo 
charged and required to ſurrender and not to have ſurrendered, 
being convicted within one year after the offence committed, he 
ſhall be guilty of felony and tranſported for 7 years; returning, 
Ce. without clergy. 

* points reſolved on this ſurrender clauſe fee Peer, 51, 

57. | 

"By 24 C. 3. fl. 2. c. 47. / 11. if any perſon on the ſhore or 
on board any ſhip, &c. ſhall maliciouſly ſhoot at or upon any ſhip, 
Cc, belonging to his majeſty's navy, or in the tervice of the 
cuſtoms or exciſe within the limits of any port, Sc. of Greet 
britain or within q leagues of any part of the coaſt; or if any 
perſon being on ſhore, Cc. ſhall maliciouſly ſhoot at, or maim, or 

dangerou!ly 
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his aiders and abettors ſhall be guilty of felony without cleroy.s 


JUSTICES. 


dangerouſly wound any officer of his majeſty's navy, or of to 
cuſtoms or exciſe, whether attempting to go on board, or he; 

on board, or returning from on board any ſhip, c. or otheryi 
acting in the due execution of his duty on ſhore, or wi * 
limits of any port, &c. or ſhall maliciouſly ſhoot at, &. ks 
perſon aſſiſting ſuch officer, &c. then every perſon ſo offend;r, 


ide Leach's Edition of Hawk, vol. 1, 227.* 


(S. 23.) Stolen Goods, 


By /. 4 G. 1. c. 11. perſons convicted of buying or receiiing 
ſtolen goods, knowing them to be ſtolen, ſhall be tranſported 5 
the term of 14 years. Money does not come under the deſcription 
of goods under this ſtatute : but by 2 G. 2. c. 25. to ſteal hank m 
notes is made felony and liable to ſuch puniſhment as the ſtealino ch 
of other goods, and therefore the knowing and felonious receiver ſa 
of this ſpecies of property are liable to puniſhment like other 
offenders. 1 Hawk. 232. Leach's nales.“ | 

By 18 G. 2. c. 27. buyers and receivers of linen, cotton, &. 
ſtolen from the bleaching croft are ouſted of clergy ; but by the 


next clauſe the court may, inſtead of death, order them to he la 
tranſported for 14 years. di 

By 25 G. 2. c. 10. the buyers and receivers of any wal gt or 
black cawke, commonly called black lead, knowing the ſame v W 


be ſtolen from the mine, ſhall be conſtrued to be guilty of felony, 

and being convicted ſhall be ſubject to all the pains and penaltic ar 

to which any perſon can be ſubject, for buying or receiving ay WM © 

goods or chattels that have been feloniouſly taken or ſtolen ul 

knowing the ſe me to have been ſtolen, | 
By 29 G. 2. c. 30. every perſon who ſhall buy or receive fe 

lead, iron, copper, bre/s, bell-metal, or folder, knowing them to be je 


ſtolen, altho' the principal felon ſhall not have been convicted d to 
ſtealing the ſame, ſhall on conviction by due courſe of law be 0 
tranſported for 14 years. | lt 


By 2 G. 3. c. 28. whoever ſhall buy, or receive any part of the 
cargo or loading of, or any goods, ſtores or things of, or belong. 
ing to any ſhip or veſſel in the River Thames knowing them tobe 
ſtolen, altho' the principal offender has not been convicted dt 
ſealing or unlawfully procuring the ſame, ſhall be tranſported In 


for 14 years, h 
By 10 G. 3. c. 48. every perſon who ſhall buy or receive any e: 
ſtolen jewel or jewels, or ſtolen gold or ſilver plate, watch er p 


watches, knowing the ſame to have been ſtolen, thall, in all cafes 
where the ſtealing ſhall have been accompanied with a burglary t 
actually committed, or ſhall have been feloniouſly taken by 2 F 


' robbery committed on the highway be triable, as well beiore 


conviction of the principal felon, whether he ſhall be in or out 
of cuſtody, as after his conviction, and being convicted he fail 


be tranſported for the ſpace of 14 years. 


by 


JUSTICES, 


By 21 C. 3. c. 69. whoever ſhall buy or receive ſtolen pewter, 
knowing it to be ſtolen, tho the principal felon be not convicted, 
all be tranſported for any time not exceeding 7 years, or kept 
v than one year, and within that time (if the court ſhall think 
ft,) ſhall be-once or oftener, but not more than 3 times, publickly 

ipped. 
＋ 7 G. 1. c. 11. / 4. whoever ſhall take money or reward, 
drectly or indirectly, under pretence of helping any perſon to any 
ſtolen goods or chattels, ſhall, (unleſs ſuch perſon apprehend or 
cuſe to be apprehended the felon who ſtole the ſame, and cauſe 
kim to be brought to his trial for the ſame) ſhall be guilty of 
felony, and ſuffer the puniſhment of felony according to the 
nature of the felony committed in ſtealing ſuch goods, in the ſame 
manner as if ſuch offender had himſelf ſtolen ſuch goods and 
chattels, in the manner and with ſuch circumſtances as the 


{ame were ſtolen. * 
(S. 24.) Riots. 


By 1 G. 1. ff. 2. c. 5. twelve perſons or more riotouſiy and un- 
lawfully aſſembled to the diſturbance of the public peace, and not 
diſperſing within one hour after proclamation made by one juſtice 
or other perſon authoriſed by the act, ſhall be adjudged felons 
without benefit of clergy.* 

*And by /. 5. if any perſon ſhall with force and arms, wilfully 
and knowingly oppoſe, &'c. any perſon beginning to make pro- 
camation or going to proclaim, whereby ſuch proclamation ſhall 
not be made, ſuch perſon ſo oppoſing, c. ſhall be adjudged 
guilty of felony without benefit of clergy. And notwithſtanding 
ſuch proclamation ſhall not be made by reaſon of ſuch obſtruction, 
jet ſuch perſons as ſhall {till continue riotouſly aſſembled together 
to the number of twelve, and ſhall not diſperſe within the ſpace 
of one hour after ſuch hindrance made, having knowledge of ſuch 
lindrance made, ſhall ſuffer death without benefit of clergy,* 


(S. 25.) Solemnizing Marriage without Licence, &c., 


By /.26 G. 2. c. 33. / 8. whoever ſhall ſolemnize matrimony 
in any other place than a church or public chapel where banns 
hare been uſually publiſhed, unleſs by ſpecial licence from the 


achbiſhop of Canterbury; or ſhall ſolemnize matrimony without 


publication of banns, unleſs licence of marriage be firſt had and 
obtained from ſome perſon or perſons having authority to grant 
the ſame, ſhall be adjudged guilty of felony and ſhall be tranſport- 
g for 14 ycars,* 


riſon, to hard labour for any time not exceeding 3 years, nor 
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JUSTICES, 


(T) Acceſſoyy. 
(T. 1.) Before the Fact, Who ſhall be. 


A CCESSORIES to a felony are before, or after th 
felony committed. 2 I. 183. 3 Last. 138. 

A man, who by his command, counſel, contrivance, conſent q 
or encouragement, incites or moves another to commit a fel, | 
tho? he be not preſent when it is done, will be an acceſſory bein 
2 Infl. 182. H. P. C. 217. 

As if he urge, perſuade, or procure him te do it. 2 by. 
182, 

If he furniſh him with a weapon, Cc. for ſuch intent. 2 I, 
182. 

[Whoever procures a felony to be committed, tho by the in 
tervention of a third perſon. M Daniel's caſe, December 175% 
Fofter 121.) 

[Or if he conſents before-hand. Hid.] 

Tho' the fact vary in the circumſtance of the command, E. 
as, if A. command, &c. B. to poiſon D. and he ſhoots him, C 
H. P. C. 217. ä | 

So tho? the execution of the fact exceeds the command: az, i 
the command be to commit a robbery, and he in the robben 
kills. H. P. C. 217. 

So, if the command be only for a tortious act not felony, and 
he in the execution commits felony : as, where the command 
was to beat another, and by the battery he killed him. H. P. ( 
217. ; 

if a ſtatute makes a new felony, he ſhall be acceſſory who woull 
be ſo before. Sal. 543. H. P. C. 215. 

But where the fact varies in the ſubſtance and nature of the 
crime from the command, Cc. he who commanded will not be 
acceſſory : as, if the command be to kill A. and he kills another 
perſon. H. P. C. 217. 

[Although if A. commands B. to kill C. (whom he B. vel 
knoweth) and he kills D. A. is not acceſſory; yet if A. commanids 
B. to kill C. (whom he B. knoweth not) deſcribing him, and 5, 
kills D. by miſtake, A. is acceſſory. Foſter 3750.] 

(Or if 4. commands B. to burn the houſe of C. and he doesit 
and the flames take hold of the houſe of D. A. is acceſlory to tix 
burning of D.'s houſe, id.] 

If the command be to commit a robbery, and he commits 
burglary. H. P. C. 2:7. | : 


So, if a ſtatute makes a particular fact, which was an offence 


by the common law, more penal; the acceſſory ſha'l not be ſub 
ject to the penalty, unleſs he was preſent. Per Holt, but i end 
other juſtices ſemble contra. Sal. 542, 3. | cry 
[Although in the language of the law there are no acceſſories by 
in high treaſon ; yet thoſe perſons whoſe guilt is of a derivative 
cor; 


nature, ſo connected with and ariſing out of that of another tl 
i 


JUSTICES, 493 


+ cannot exiſt without it, ſhould be conſidered during the inter- 4 
mediate ſteps towards conviction, as in the nature of acceſſories, 
ar 2 lind of acceſſories : they ſhould not be arraigned till the 
principal offender is convicted; if he is acquitted, they ſhould be 
liſcharged. Foſter 341 to 346» 

[Thus the act of parliament for reverſing Mrs. Liſs attainder, 
calls her proſecution irregular and undue ; becauſe Hicks, whom 
he concealed, was not at the time of her trial attainted or con- 
ited of high treaſon. Fofter 346. ] : 

[This rule holds in every thing but compaſling the death, &. : 
{x every ſuch treaſon is a compleat overt act, tho' the fact is 
never effected or attempted, Bid. 

In felony, a principal may be in the firſt or ſecond degree, he 
in the firſt is he who commits the fact, in the ſecond, he who is 
reſent, aiding and abetting at the commiſſion, Foſter 347, 349-] 

[But an actual preſence is not neceſſary, a conſtructive pre- 
ſence is ſuſſicient. Fofter 350.] 

A perſon preſent, aiding and abetting rioters is a principal in 
the ſecond degree under 1 Geo, 1. ffs 2. c. 5. R. ve Royce, P. 
JC. 3. 4. B. M. 2073.) | 

[Encouraging and abetting are words ſuſſicient in a ſpecial verdict, 
tho aiding is ommitted. Bid. 
| [Principals in the ſecond degree were in old times deemed only 
xcceſſories, and therefore this alteration was introduced about 

Edward the Third's time, that aiders and abettors preſent might 

| be brought to their trials while the fact was recent, tho” the 
| perpetrators were not then amenable. Fefter 348, 359.] | | 
He who is not preſent at the perpetration, can be no more . 
than an acceſſory before the fact, except in ſpecial caſes. Fofter © 
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340. | 

If A. with intention to deſtroy B. lays poiſon properly diſ- 
; guiſed in his way. B. takes it and dies; A. tho' abſent when the 
; poiſon taken, is a principal. 15:d.] 
) * C inſtigates A. fo to to do, C. if abſent is only an acceſſory. 
| [If 4. and C. both mingle the poiſon and lay it, both are 
| principals, 1b;d.] 
| (If A. prepares poiſon, and delivers it to D. to be adminiſter- 


ed to B. as a medicine, and D. in A.'s abſence does it, not 4 
5 towing it to be poiſon, A. is principal. Bid.] * 
[If D. knew it to be poiſon, he is principal, and A. if abſent 4 
xceſſory, Lid. 1 
UI 4. incites a madman, or infant not of years of diſcretion to ® 
commit felony in his abſence, A. is principal; if a child of L 
ſuficient diſcretion, only an acceſſory, Bid. 
(if 4. is preſent at a murder but takes no part, nor yet | 


endeavours to prevent, nor to apprehend, nor to levy hue and 2 

ay; he is neither principal nor acceſſory, tho' highly criminal, 1 

) Fler 3 do.] | 

6 li it is in a caſe of aſſaſſination, &c. it may be evidence of his 
Mcurence, 1bid.} 
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JUSTICES. 


[If A. adviſes B. to poiſon his wife, ſhe gives it to their cy 
C. who eats it, B. ſtanding by; A. is not acceſſory, Fyg, 371 
For that was not the crime he adviſed.] , 

[The general rule is this, if the principal committed the felon 
under the influence of the advice of A. or if the event was in the 
ordinary courſe of things a probable conſequence of that {ety 
A. is acceſſory ; but if the principal, following the ſuggeſtions x 
his own heart, wilfully and knowingly commits a felony of 
another kind, or upon another ſubject, A. is not accefoyr 


Falter 372. ; 
(r. 2.) After the Fact, Who ſhall be. 


Acceſſory after will be, when a man receives and aids a fclyy, 
knowing that he is a felon, after an offence committed. 2 jy, 
183. H. P. C. 218. ; 

Tho! it be his brother, or wife, H. P. C. 219. 

As, if he conceal him in his houſe. {Yide Dalt, 530, 511, 
c. 161. fe 7.) 

Or ſupply him with money, horſe, or other proviſion for hi 
journey. H. P. C. 218. 

(By ft. 6 G. c. 23. to aſſiſt felons conviẽt to make their eſcape 
from the perſons to whom they are delivered to be tranſported, 
is felony without clergy. ] 

[But then it muſt be laid that the defendant had notice of the 
other felony or conviction. Rex v. Burridge, M. 1735. 3. 
. 439-] 

[One becomes acceſſory to a felony after the fact, by aſliſting 
a felon convict in cuſtody under ſentence of tranſportation, to 
eſcape out of priſon, provided it be ſuch aſſiſtance as amounts to 
receiving, harbouring or comſorting ſuch felon. Bid.] 

Before the ff. 4 Geo. c. 11. if an offender after clergy allowed 
had eſcaped before burnt in the hand, where actual burning 
ſhould take place, whoever unlawfully comforted him became 
acceſſory after the fact; for by 18 Eliz. c. J. both were neceſlay 
to the diſcharge from che felony, and to conſtitute the ſtate pardon, 
Bid.) 

[Yet if he is not burnt by reaſon of the doubt or delay of the 
court, it ſhall not turn to the priſoner's prejudice, but he map 
plead conviction (as of man-ſlaughter) to an appeal. Did. 
Indictment for being acceſſory after the fact, in receivity 
a felon, it muſt be charged that the defendant knew that be 
was convicted; and this is not aided by the finding of the 
verdict, eſpecially if it be a finding not of notice, but er 
dence of notice. 1bid, ] 

So, by the /. 3 & 4 IV. S. M. 9. and 5 Ann. 31. 
buyer or receiver of ſtolen goods knowing them to be ſtolen. 

So receiving an acceſſory to a felony, makes him acceſſory- 
H. P. C. 219. 

But by common law, a receipt of goods ſtolen did not male 


him acceſiory, unleſs he received the felon, H. P. C. nr, 
2 | [Gs 


the 
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[A receiver of ſtolen goods may be indicted for a felony, or for 
z miſdemeanor. Rex. v. Pollard, M. 11 G. 2. Ld. Raym. 1370.] 

A receiver of ſtolen goods cannot be proſecuted for a miſ- 
Jmeanor, if the principal is in cuſtody; the determination in 
| Ld. Raym. 1370+ ſupra, being becauſe the court would not on 
notion arreſt judgment on an exception never taken before, and 
which would overturn every judgment on the ſtatute. Fer 373.] 

Nor receipt of a felon when the felony is not compleated ; as 
ter the wound, and before the death. H. P. C. 219, 

Or, when a felony was only intended. H. P. C. 219. 

80 relief of a felon in priſon; or bound in ſurety for his ap- 
gzarance, does not make a man acceſſory. H. P. C. 218, 

80 a man will not be acceſſory, who does not apprehend a 
fon. H. P. C. 216, 219. 

Or does not prevent the felony. H. P. C. 216. 

Or ſuffers the felon's eſcape, when he purſues him, or he comes 
to his houſe. . 8» H. P. C. 220. | 
Or writes in his favour. H. P. C. 219. 3-Inft. 139. 

Or inſtructs him to read, or adviſes to prevent the appearance 
of a witneſs againſt him. II. P. C. 219. 3 Inf. 139. 

Or agrees for money, that he will not give evidence againſt 
tim, Dub. Mo. 8. 

So, if a wife receive her huſband, ſhe ſhall not be acceſſory. 
H. P. C. 219. 

90 he that would be acceſſory to felony by the common law, 
vill be ſo if a ſtatute makes a new felony, H. P. C. 215. 

But in high treaſon there is no acceſſory, for procurers, 
bettors, Fc, are all principals. 2 M. 183. H. P. C. 215. 
110. 81. 

Nor, in petit larceny, R. Cro. El. 750. 12 Co. 8 1. 2 11ft, 183. 
So, in every felony, all preſent and aiding are principals, tho 
only one does the act. H. P. C. 215. (a) 

Tho' they do nothing, if they come with intent to aſſiſt. H. 
P. C. 216. 

Or, if they do not come with a bad intent, but being preſent 
furniſh a ſword, &c, H. P. C. 216. 

09, if they come with intent to aid, tho? not within view. 
H. P. C. 216. 

do all preſent and conſenting to a poiſon prepared, tho abſent 
when taken, H. P. C. 216. 2 Inſt. 183. 

do, if they leave poiſon for another. H. P. C. 216. 

do, by the ff. 3 H. 7. 2. all perſons taking a woman (having 
nds or goods) againſt her will, and procuring and abetting 

e ſame, and receiving her knowingly, are to be judged 
principal felons, | 
do in manſlaughter, there can be no accefſory before. Mo. 
51. H. P. C. 217. 


0 


% Note; After the ſtatute of . ee made the receiver a felon, it way 
Gubteg whether he cou'd be indifted forthe miſdemeanor as that was ſaid to be 
Argen in the felony 3 to obviate this deubt the ſtatute of Arn. was made that be 
"git be tried for the miſdemeanor, but this is held to be only when the principal is 
a melaable to juſtice, Foſt'y 373. 

Nor, 
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JUSTICES. 


Nor, in forgery, which is felony for the ad offence, J 
2 666. | 

So there cannot be an acceſſory, where there is no Principal 

So, if the principal be convicted for murder, the acceſſ 
cannot be for petit treaſon. H. P. C. 215. 3 Inft, 139, 1 


(T. 3.) How arraigned, and tried. 


If the principal be acquitted, or die before attainder, fe 
acceſſory ſhall not be arraigned. H. P. C. 221. 2 bf 


| 184. : - 


So, if the principal be convicted only /e defendend), . 
©, C. 221. 

Or, of manſlaughter, if he be charged as acceſſory befgr, 
H. J. C. 221. | | 

So, if the principal be pardoned before attainder. H. P. C 
221. 2 Inſt. 183. 3 Int. 139. 

Or have his clergy. H. P. C. 221. 3 It. 183, 3 1 
130. 

"Otherwiſe if after attainder. H. P. C. 221. R. Ray. 477, 
So, if the principal ſtand mute. H. P. C. 221. 2 Inft. 1, 
The acceſſory ſhall not be tried before the principal be attaintes, 

H. P. C. 222 | 
By the /f. IV. 1. 3 Ed. 1. 14. exigent does not go againſt hin, 

till the principal be attainted. | 

But now by /7. 1 An. flat. 2. c. 9. an acceſſory may be ti. 
cd, though the principal ſtands mute, or is admitted to clergy, 
or pardoned after conviction, and before attainder. | 

Nor ſhall he be arraigned at the ſuit of the party, when tie 
principal is attainted at the ſuit of the king. H. P. C. 12. 
2 u. 184. 

Or, if the principal be attainted of another felony, H. P. C. 
221. | 

But the acceſſory may be arraigned before the principal beat 
tainted or appears. H. P. C. 222. if he conſent. 

Or he may be tried befcre. H. P. C. 222. 

[If the acceſſory by his choice is tried, before the principal 
and convicted, judgment ſhould be reſpited till the principd 
is convicted and# attainted. Vier 367.) The conviction s 
now ſufficient. | 

Or, if one principal be convicted, when he is charged 2 
acceſſory to two, he may be tried, if the court pleaſe. 5 
H. C. 222. | 

And if acquitted as acceſſory to him, he may be afterwards u. 
ed as acceſſory to the other. H. P. C. 222. 1 

{To convict an acceſlory, it is not neceſſary to enter into 
detail of the evidence on which the principal was convicted; bu 
if it appears that he was not guilty, the acceſſory ſhall be acqui 
ted, Muacdlaniels caſe, 1755. Forſter 121, 365+] i 
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[If the principal is convicted of petit larceny, there can le 
no judgment againſt the receiver on the 4 G. 1. for there can 
be no acceſſory. Evans Caſe, 1749, Foſter 73.] 

[The acceſſory may avail himſelf of the inſufficiency of evi- 
l-nce, or incompetency of witneſſes, produced againſt the prin- 
pal; and may ſhew that the facts charged and proved againſt 
* principal do not, in judgment of law, amount to felony; 
or that the principal was innocent. Semb. Fefter 364. & fg. ] 

He may be tried by the ſame inqueſt with the principal; but 
the inqueſt ſhall be charged to diſmiſs him, if the principal be 
acquitted, H. P. C. 222. 2 Inft. 184. 

And if convicted, judgment ſhall be firſt againſt the principal. 
H. P. C. 222. 

By the f. 2 & 3 Ed. 6. 24. where the ſtroke or poiſon is in 
one county and the death in another, there may be an appeal 
zzainſt acceſſories in the county where the party died, tho” 
acceſſories in another county. And by the ſame fatute, the 
accefſories may be indicted in the county where they were acceſ- 
ſories, tho” not the ſame county where the principal offence 
was committed, 

n lf a man is indicted as acceſſory before the fact, and acquitted, 
. he may be indicted as principal. Fgfer 361.] 
If a man indicted as principal be acquitted, he cannot be 
n afterwards indicted as acceſſory before. R. Kelis. 26. H. P. 
C. 224. | 
1 — this caſe ſeems not to be law, for the reaſon given for 
„iris not good. Jer. 362. 2 Hawk. 529. Leach's edition, 
| But the court may diſcharge the jury before verdict. Kelg. 26. 
And he may afterwards be indicted as acceſſory after. R. 
Kitt. 26. 
[If a man is indicted as acceſſory to two, and is found acceſ- 
bci to one, judgment may paſs on him. Fofer 361.) 

If the principal is erroneouſly attainted, and then the acceſ- 
ſory tried, convicted and attainted, and then the attainder of the 
principal reverſed for error; this reverſeth the attainder of the 
acceſſory, and the acceſſory ſhould have a reaſonable time to 


l WY procure ſuch reverſal, Fgſer 366. ] 
a (lf the principal is outlawed, and thereupon the acceſſory 
l ted, convicted and attainted, and afterwards the principal 


comes in, reverſeth the outlawry, pleads over to the telony, 
; w is acquitted ; this reverſeth the attainder of the acceſſory. 
/ ter 367. ] 
Pide paſt, (Y. 6, Kc.) 


| (V) Appꝛover. 
; (V. 1.) Who ſhall be. 


ROCEEDING againſt a criminal is, by appeal, by 
P indictment, or as approver. H. P. C 176, : 
As to appeal, wide title Appeal. 
Vol. IV. K k As 
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JUSTICES. 


As to indictment, vide title Jidlic ment. 

An approver is a common perſon, indicted for treaſon 
felony, who confeſſes the indiment before plea, and then . 
ing ſworn for diſcovery of all treaſons or felonies, enter; bas i 
peal againſt participes criminis for the offence in the ſame indi. 
ment. H. P. C. 192. 3 Infl. 129. »The participes c 
being within the realm id.“ | 

A man may be an approver, tho' he be maimed or 30 years 
old, whereby he cannot wage battle. H. P. C. 192.4 


(V. 2.) Who not. 


But a peer of the realm cannot be an approver, 77, Þ, ( 
192. F®hbccauſe ſays Lerd Coke in 3 Iiſt. 129. he cannot pray a 
coroner, before whom alone the appeal muſt be taken, and this 
contrary to 7zagna charta c. 295 for ſays he in another place 2 
I. 49. he cannot confeſs the indictment but before the Lord 
Steward.“ 

Nor an infant, ideot, mn compos, clerk, or woman. H. p. 
C. 192. 3 I. 129. *Becauſe ſome of them cannot be 
ſworn, and none of them can wage battle. /ed vid 2 Haw, 


. 294. 


Nor a man attainted of treaſon or felony, becauſe he is /urs 
de In ley 3 Inft. 129.* | 

So conieihon, before indiAment againſt him, does not male 
him an approver. H. P. C. 193. 3 Ii. 129. 

„Nor can he be an approver, tho” indicted, if he be not in 
priſon. 3 ,. 120.“ 

So, if he plead to the indictment, he cannot be an approver; 
for he appears falſe. H. P. C. 193. But vid. 2 H. H. P. C. 
228. 229. which ſeems contra 2 Haws, 295. 

Nor an appellee in an appeal. H. P. C. 193. 3 I. 129. 

And therefore, if there be an appeal againſt him after the 
indictment confeſſed, the approveraent ceaſes. H. P. C. 193. 
3 ft. 129. 

Nor an appellee of an approver. H. P. C. 193. 

*It muſt be before ſuch a court as has power to appoint a 
coroner, as juſtices of the King's Bench, of gaol delivery or in 
Eyre, or thoſe. of a royal franchiſe, as a county palatine, or the 
royal ſranchiſe of Hy where the biſhop has juiiices and coroners 
ol his own making. 2 H. H. P. C. 229.* 

So a perſon, indicted before juſtice of peace in a tourn or 
leet, cannot be an approver. HI. P. C. 19.j. 3 Int. 13% 
*Becauſe they have no authority to aſſign a coroner,* 

And if the appeal be for an ofence not contained in the fame 
indictment, it will be a detection, but no approvement. H. F. 
C. 194. 3 It. 130. 

Tho' of an acceſſory to the fame offence, H. P. C. 194. 

„But as the oath js gencral to diſcover all the treaſons and 
felonies he knows, if he accuie any perions of crimes of a dit- 
terent 


cm SS mm@ac om mos 


JUSTICES; 
treat nature from his own, whether in the ſame, or a foreign 
county, his accuſation will be a reaſonable ground to carry on 
\ proſecution againſt them for ſuch crimes, tho' it be not of 
+{zlf ſuſſicient to put them to a trial. 2 Hawk. 296.* 

And it ſhall be in the diſcretion of the court, whether he ſhall 
te allowed to be an approver. H. P. C. 194. 3 Inft. 129. 
For it may appear to the court on his confeſſion that he is a 


-ncipal and tempted the others, or other reaſons may appear 
why he ſhould not be admitted. Cowp. 33 5.# 


(V. 3.) Proceeding upon an Approvement. 


The admiſſion of approvers was founded on the deſire of 
ailcorering great and notorious offenders, but becauſe there 
is great danger that deſperate villains, knowing they muſt be con- 
wicked, might in order to procure a reſpite of their own pu- 
niſhmeat, accuſe honeſt men, the law has introduced great ſtrict- 
neſs in the proceedings. 2 H. H. P. C. 226.* 

*He that would be admitted an approver muſt confeſs the 
indictment, in open court, and pray a coroner to be afligned 
to him to take his appeal; and this is regularly to be done be- 
fore plea pleaded, but it has been done after not grilty, and as 
the foundation of this privilege is the diſcretion of the court, it 
ſeems it may be granted at any time before conviction. 2 H. 
H. P. C. 229. 2 Hawk. 295. Foſter 34.“ | 

elf after not guilty he prays a coroner, but does not confeſs 
the felony, the inqueſt ſhall be taken, Hale ubi ſupra.* 

*If before plea he only pray a coroner, and will ſay no more, 
he ſhall have peine, forte and dure. Id. Vid.“ 

ef the court admit him, they aſſign him a coroner to take 
his appeal; they prefix a time; they deliver him out of ,frait 
cuſtody that he may not pretend he made his appeal by dure/+.* 

The coroner puts his appeal into form.“ 

When he returns into court, if he pretend it was made 
by dureſs, the coroner ſhall be examined on oath, and if he 
afirm it was made de bon gre, the approver ſhall be hanged.“ 

If he do not diſavow the appeal, he muſt repeat it without 
the aſſiſtance of the court or any by-ſtander ; and he ſhall be 
larged if he vary in matter of moment, from which it may be 
preſumed the appeal is feigned, as in the colour of a horſe, 
or circumſtance of time; as he ſhall alſo, if he make not his 
appeal in the time prefixed; or if he diſavows it; or if he 
appeal one who by his own confeſſion is not within the realm. 
H. H. P. G. 230.“ | 

An approver, if he refuſes combat againſt the appellee, ſhall 
be drawn and hanged, as in petit treaſon. 3 If. 21. 


Vide Offcer, (G. 6.) (Vd 3 Inft. 132.) 
K k 2 
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(V. 4.) Proceeding againſt the Appellee. 


The coroner may award proceſs to the ſheriff againſt any ap- 
pellee in his own county, till it come to the exigent, but to 1; 
officer but the ſheriff; but when it comes to the exigent it ſeems | 
queſtionable whether he be not reſtrained from proceeding by 
magna carta, c. 17. But the juſtices of the king's bench may 
award proceſs of outlawry as well as any other proceſs inty f 
any county. 

And by /. 28 Ed. 1 de appellatis, juſtices of gaol delivery 
may award proceſs to apprehend and try them, but it is douhtfyl / 
whether that ſtatute empowers them to award proceſs of outlaury 
into a foreign county. 2 Hawk, 298.“ 

alf the ſheriſf return that the appellee is not found in his 8 
bailiwick the appellor may be hanged, but proceſs of outlawry 
ſhall iſſue againſt the appellee; and if he comes in, and the 
appeal was well commenced, he may be tried at the king's ſuit 
as on an indictment ; but if the appeal were not well commenced, 
he ſhall be diſcharged. 2 H. H. P. C. 232.* 

Af the appellee come in, he may be let to bail in 3 caſes, I. 1 
If che approver be dead. 2. If the perſon appealed be of good 1 
fame. 3. If the appellor waye the appeal. Id. Vid.“ 

*The appellee may take his legal exceptions to the appeal.“ 

* As that the appellor is not in priſon but at large; that the 


appellor is within age, or above 70 years old, or a woman, or 4 
maimed, whereby the appellee loſes the benefit of the trial by f 
battle; that he is a clerk convict and hath not made his purga- 0 
tion; or that he has abjured the realm; or that he was convicted 4 
by verdict beſore he appealed of the ſame offence,* G 

*He may alſo have all thoſe exceptions which an appellee may q 
have at the ſuit of an innocent perſon, for which vid. Appeal, of 


2 H. H. P. G 233. ; 

If he plead to the felony, he may put himſelf on trial by 
battle, or by the country; if there be ſeveral appellees, and they 
join iſſue by battle, lle muſt vanquiſh them all, or he will be 
hanged : but if there be ſeveral indicted of the ſame oftence, 
and they appeal one of that felony, and if he vanquifh one, he 
ſhall be diſcharged without fighting the reſt; but if he be appeal 
ed of ſeveral felonies, he mult fight them all.* 

If in the held, before they come to battle, the approver di- 
avow his appeal, he thall be hanged ; and the appellce diſchary- 
ed; but if the battle be deraigned beſore the diſavowal ; the 
appellee may ſtill be procceded again{t at the king's lutt. 
Id. 234.* | 

lf the appeile? put himſelf on trial by the country, tie 
appellee muſt be ſworn to the p-tty jury; but they are no bound 
to believe him, and if they acquit the ap;ellcc, the az; rover 
may be executed. Id. Lid | | 4 
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TUSTICERS 
eit, pending the appeal, the king pardon the approver or ap- 


ele, the approvement ceaſes, and the appellee ſhall be dis- 
charged. 2 Hawk. 298.“ 

And whatever be the event of the appeal, yet, if the offence 
de within the benefit of clergy, the guilty party ſhall not be 
excluded from it. 1d. Ibid. * 

*If the approver convict all the appellees either by vanquiſh- 
ment or verdict, he is intitled ex merito jufticie to his pardon for 
his liſe, and to his wages from the time of the appeal to the 
eme of the conviction. But it is ſaid that anciently he was not 
tbe permitted to remain in the kingdom. 

And by 5 H. 4. c. 2. if any perſon pray, Sc. any pardon for 


m approver, the name of ſuch perſon ſhall be inſerted in the 


charter of pardon, and if the approver afterwards become a 
felon, the perſon purſuing the pardon ſhall forfeit 1001. 2 
Hoh, 299.* 

*Great inconvenience having ariſen from this praQtice of 
aprovement, it has long been obſolete; but two ſtatutes have 
in ſome offences introduced ſomething ſimilar, tho* differing in 
ſome material points: /f, 10 and 11 V. c. 23. f. 5. enads 
that if any perſon, ſhall commit any burglary, houſe-breaking, 
horſe-ſtealing or felony in any ſhop, warchouſe, eoach-houſe cr 
fable by privately ſtealing any money, goods or merchandizes 
t the value of 5s. or more, (altho' ſuch ſhop, Sc. be not ac- 
tually broken open, and altho' the owners of ſuch goods, Wc, 
or any other perſon ſhall not be in ſuch ſhop, c. to be put in 
fear) and, being cut of prifon, ſhall difcover two or more per- 
ſons who ſhall have committed any ſuch offence as before 
deſcribed, or ſhall cauſe to be diſcovered and apprehended two 
perſons or more who ſhall be convicted as atorefaid z every 
uct diſcoverer ſhall be entitled to his majeſty's pardon for an 
& the above mentioned offences which he ſhall have committed 
Here ſuch difcovery made.“ 

And by 5 Ann. c. 31. . 4. any felon diſcovering two or 
more who ſhall be convicted of burglary and houfcbreaking, 
befde being entitled to his majeſty's pardon for 4 burglaric , 
woberies, and felonies (except murder and treaſon) committed 
br lam before ſuch diſcovery, ſhall alſo be entitled to a cer- 
ticate (granted in the former act to any perſon who ſhould 
pprehend and cauſe to be convicted, ſuch burglars, Sc.) diſ- 
urging him from pariſh and ward oſſices, and likewile to a 
reward of 40/.* 

But what has more univerſally prevailed in the roam of 
provement, has been a practice of juitices of peace, eſtabliſhed 
br ſag? only, to admit an accomplice as evidence for the crown 
wanſt his aſſociates, on condition of his behaving fairly, and 
Cicloling the whole truth, which gives a Here that he miay 
cape puniſhment and be pardoned. But he is not aflured of 
lis pardon, he gives his evidence in vinculis, and may be 
Potccuted if he do not perform the conditions. Cacip. 336.5 
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But he muſt acknowledge himſelf guilty of the offence * 
which he is admitted an evidence, and muſt make a full diſcc. 
very; if he deny any knowledge of the fact, he cannot be 44. 
mitted nor bailed, bur may be proſecuted, Id. 337.* 

*But if he perform the conditions, tho', for want of other 
evidence, the other parties are acquitted, he ought to be baile 
to have an opportunity of ſoliciting a pardon. Id. 336. Thi; 
pardon however extends only to the offence for which he ha 
bcen admitted an evidence,* 


(W. 1.) Cxial per Pares. 


T RIAL for a capital offence ſhall be by battail, by in. 
queſt, or by his peers. H. P. C. 254. 

As to trial by battail, vide Battle, (A. 1, Sc.) 

As to trial by jury, vide Inqueſt, (A. 1. Oc.) 

When there ſhall be trial of a peer by his peers, vide Degnits, 
(F. 1, 2.)—Parliament, (L. 16, 17.) 

Trial of a peer upon an impeachment, or indictment ſhall 
be before the lords in parliament. 3 I. 28. vide Parliament, 
(L. 13, 16, 18, &c.) | 
Trial of a common perſon ſhall be by the juſtices of B. R. 

Or, by juſtices of gaol delivery, or upon a ſpecial commi{- 
ſion of oyer and terminer. Vide ante, (G. &c, 1, c—H ) 


(W. 2.) The Manner of Trial in a Criminal Caſe, 


(W. 2.) Ina trial for high treaſon, or felony, a precept goes to the 
beider  Theriff by four commiſſioners (quorum unus) if the trial be by 
ſhall be ar- commiſſion of oyer and terminer, commanding him, gred venir: 
- , my 1 faciat priſonar” cum indictumento, &c. et 24 probos & legales homines, 
oat 11 ) Oc.  Proclamari faciat quod omnes fint ibi, qui ſequi woluerint, & 
© ſeire faciat juſtic* pacts, Sc. Et quod ipſe & ſubvicecomes ibi ſent ad 
JFacieud omnia que ad officia pertinent. 
After the precept returned, the grand jury ſworn and charged, 
and the indictment found, the indictee ſhall be arraigned, vid: 
Indictment, (M.) 
By the common law, treaſon ſhall be tried in the county where 
committed, | 
Foreign treaſon, where the offender's land lies. H. P. C. 15, 
204. 3 In}t. 11. 
But by the /. 35 H. 8. 2. (which is not repealed by the 
. 1 1, 1.) treaſons and miſpriſions done out of the realm 
'thall be tried in B. R. or before ſuch commiſſioners, and in ſuch 
ſhire as the king ſhall ailign. 3 J. 11, 
Ireland is out of the realm. H. P. C. 205. 3 Inf. 11. 
If the king ſign the commiſſion, or put his ſignet to the war- 
rant, it is ſufhcient. H. P. C. 205. 3 Inſt. 11. | 
If B. R. remove after indictment, the trial ſhall be by a jury 
of the ſirſt county. H. P. C. 204, 0 
2 / 


JUSTICES. 


the Je. 28 H. 8, 25. treaſons, Sc. within the admiral's 
rid;ction, ſhall be tried at land, by commillion under the great 
hal tothe admiral, or his lieuten int and others. 

by the f. 1 & 2 Ph. & M. 1s. all treaſons ſhall be 
wiel according to the courſe of the common law, and not 
gtherwitC. g ; 

By the fb. 7 WI". 3. c. 3. a perſon indiQted for treaſon, which 
corrupts blood, or miſpriſton, mall have a copy of tae indict- 
went five days before trial, and a copy of the jury two days 
before, and make defence by countel, and the court ſhall 
allign him two ſuch counſel! as he defires, who ſlall have 
free accels. 

*The benefit of this act is to be extended to all treaſons work- 
ing corruption of blood, created by ſubſequent acts of parlia- 
ment. Vater 223. or in other words to newly created treaſons 
where the corruption is not ſaved. Id. 226.9 

{In treaſon, it is good and uſual to give the priſoner a 
copy of the indictment five days before arraignment, exclu— 
five of that day and the day of delivery, and alſo of the inter- 
rening ſunday. Fefter 2.] 

(And of the pannel two days, with like excluſion. / 
tr 230. ] 

[The delivery of the copy of the panel is good, though'it is be- 
fore the return of the precept. id.] 

[On aſhdavit of witneſſes wanting for defence, the court will 
giv2 time according to circumſtances. ] 

[At common law, (aid all high treaſons not within 7 IJ”. 3. 
c. 2, petty treaſons and felonies ſtand in this refpe& on the 
toot of common law,) a priſoner is not intitled to a copy of the 
inlictmment or pannel, or any of the proceedings. Lord Riel 
had it by favour. Lord Preſlan was denied it. Ch,, King 
and Keys were denied it after p.:fing the act, and a fortnight be- 
fore it took place. Yer 228. ] 

The prifoner ſhould have a copy of the roption, though the 
xt mentions only the indictment; but, after pleading, he can- 
not make objection for want of it, or any other defect in the 
copy. Fofler 229.) 

[At common law no counſel is allowed on iſſue, guilty or 
not guilty, in any capital caſe, except on queſtions of law; and 
then only in doubtful caſes. Accordingly it was refuſed on the 
mals for the aflaiſination-plot, after the act had paſſæd, but be- 
fore it took place, and in dir Milliam Periins's trial, the very Cay 
before it took place. 4 State 1 rials, Fofter 231.] 

And after the act, all high treaſons not within the act and 
al felonies, including petty treaſon with reſpec to the allowance 
of counſel and a copy of the indictment and pannel ſtand as they 
did at common law. I. 229.* 

[ Counſel, as to matters of fa4 in impeachments, are excepted 
i the act 7 . 3. c. 3. and were denied to E. Minton in 1716, 
and to L Lovat in 1746. Fer 232.] 
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[But by /. 20 G. 2. c. 30. perſons impeached of high tres. 
ſon, working corruption of blood, or of miſpriſion of fark ter. 
ſon, may make their full defence by two counſel.] 

[On trial of iſue, not of guilty or not guilty, but of coll. 
teral facts, priſoners under a capital charge of treaſon or felony 
were always intitled to the full aſſiſtance of counſel, Staffind! 
caſe, 1 H. 7. TFohnſon's caſe, Str. 824. Harvey, P. 20 6. 
2. Cc. Fiber 232.] 8 

[By 7 Ann, c. 21. . 11. on indictment for high treaſon 
or miſpriſion, after the death of the pretender (who died 1 
1765, a copy of the indictment with a liſt of the witneſſcz 
to be produced at the trial for proving the indictment, and of the 
jury, mentioning the names, profeſſions and places of abode of 
the witrneſſes and jurors ſhall be delivered before two witnefles, 
ten drys before the trial.] | 

[By //. 6 G. 3. c. 53. it is enacted, that this clauſe ſhal 
not extend to indictments for counterfeiting the coin, the,great 
or privy ſcal, fign manual, or privy ſignet, or any indictment of 
high trcalon, or proceedings thereon againit offenders to he 
tricd on ſuch evidence, and in ſuch manner as is allowed 
againſt offenders for counterfeiting the coin] 

[On a mere commithon of oyer and erminer, no pannel is 
ordered, till defendant has pleaded to iſſue, and iflue is joined, 
and it is then done by precept in the nature of a venire; an 
if there is want of jurors, a habeas corpora with a tales may 
poſſibly iſſue. Foſter 63.] 

No tales can be granted on a commiſſion of gaol delivery, 
Bill.] 

[He may challenge thirty-five without cauſe. H. P. C. 200. 

[The court will order, that the whole pannel may be read 
over, before any juryman is brought to the book, that the 
priſoner may the better know how to make his challenges, 
Townley's caſe, 1746. Poſter 7.] 

[If the priſoner challenges peremptorily, and for cauſe, fe 
many jurors that there are not ſufhcient left on the pannel 
to prpceed to trial, the court (if there is a commiſſion of gal 
delivery as well as oyer and terminer may ore tenus Oider 
a ncw pannel and adjourn for ſome days. And the ſherif 
may return thoſe who had been challenged or ſworn before, or 
he may return all new ones. Cotes caſe, 4 State Triels 728, 
Fefter 63.] | 

[If the commiſſion is by virtue of an act of parliament, 
both which are recited in the caption of the indictment, it 
is not neceſſary that it ſhould ſet forth the 7efte of the com. 
miſſion. Faſler 1 1.4 

[If the act impowers the king to grant commiſſions to tt, 

erſons in cuſtody before a future day, it is not neceſſary 

that the inditmeat ſet forth that the defendants are in cults- 
dy; if it appears on the record that they were in cuſtody 
before the day, judgment ſhall not be arreſted, Fefer 12. 0 
n 


JUSTICES. 


n a capital caſe, where the priſoner may make his full 
tence by counſel, the court may diſcharge the jury on the 
motion of priſoner's counſel, and at his own requeſt, and with 
the conſent of the attorney general, before evidence given, in 
order to Jet the priſoner in to a defence, which, in the opi- 
nion of the court, he could not have been otherwiſe let into. 
KinkeB's caſe, 1746. Feger 17, 31, 35] 

[But not after evidence given, in order to preferring a new 
jncketment better ſuited to the nature of the caſe, where through 
jgnorance Or colluſion of officer, or miſtake of proſecutor, the 
{ varies from the real fact, or comes ſhort of it in point of 
guilt, Seimb. 30. Though it hath been done, particularly in 


Am Hawkins's cafe. Id. 38.] 


Yet if a man is indicted for murder, and it comes out in 


evidence, that he ſtood in ſuch relation as to render the of- 
ſence petty treaſon, the court may diſcharge the jury of that 
indictment, and order a freſh one for petty treaſon, Foſter 
328. 
. Nat not where undue practices appear to have been uſed 
to keep material witneſſes out of the way, or where ſuch wit- 
neſſes have been prevented by ſudden and unforeſeen accident. 
Lb. Though this alſo has been done. Foſter 20.] 

[Nor after evidence given and concluded on the part of the 
crown, for want of evidence to convict, and in order to bring 
the priſoner to a ſecond trial, when the crown may be better 


prepared, Though this has alſo been done, particularly in White- 


bread and Fenwick's caſe, Ibid.} x 

Nor on the bare conſent of the priſoner unaſſiſted by coun- 
ſel, and to his own prejudice, After evidence given on both 
fdes and concluded. Though done in ManſelPs caſe, Ibid.] 

[If a woman on her trial is taken with the pains of labour, 
the jury may be diſcharged of her. Meadows caſe, 1750. 
Her 70. 

[If one convicted and attainted of high treaſon before com- 
miſhoners, eſcapes, and is afterwards retaken, he ſhiall be brought 
to the bar of B. R. by habeas c:rpus, and the record of his con- 
viction and attainder removed thither by certiorari : they ſhall 
be read to him; the attorney general pravs execution, and he 
ſhall be aſked, why execution, Sc. He may have counſel, 
but not a copy of the record. His counſel may have a rule 
for acceſs to him. If he pleads he is not the perſon, the 
attorney general may reply ore /enus, aid a venire awarded re- 
tunable inffanter, and ſo the trial, unicſs grounds for poſtpon- 
ing laid before the court. He hath n» percmptory challenge, 
He may have aſſiſtance of counſel, who may croſs-examine. 
If the jury find againit him, he ſhall not have time, before 
award of execution; for his'pl-a being peremptory, the verdict 
b concluſive, and nothing rentiins but award of execution ; 
{unleſs in caſe of parliamentary pardon, with clauſe to avail 
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roy thereof on general iſſue, Semb.) Ratclif*s cf; 1746, 
er 40.] 

[If felon convicted, and ſentence of death paſſea, breat 
gaol, commits murder, is retaken, and in cuitody on the fri 
conviction, and detained on warrant from the coroner, is hroyg, 
by habeas corpus before B. R. they proceed as in Ry t, 
caſe, the ſecond judge pronounces award of execution, on th. 
former ſentence; the court will not name a day, and ry, 
is made to deliver him to the ſheriff of the county, who er. 
ecutes when he thinks proper. Rex v. Rogers, Sc. M. 6 6 
3. 3 B. M. 1809.] | 

[Priſoners may be kept chained during ſuch proceeding, i 
danger is apprehended. 1b:d.} | 

[When judgment has been once pronounced, it is not pro. 
nounced again, but execution awarded. Jo. ] 

[On attainder by name, by act of parliament, the tenor of the 
act is removed by certiorari into chancery, and thence ſent by 
mittimus into J. R. and the judgment of high treaſon is pro- 
nounced by the chief juſtice, as an award of exccution 
grounded on the act of attainder. Bid. John Murray g 
Broughton's caſe, 1746. Lofter 47. Dr. Cameron's cafe, 1753. 
Fyſter. 109.] 

(And the priſoner is brought up by þabens corpus ad ſil. 
ficiendum & recipiendum, and if the attainder is by a gener 
act (as for the ſmugglers) the ſeveral matters requiſite io bing 
him within the act, maſt be ſuggeſted on the roll, to ground 
a prayer of execution; and he may traverſe them, and the 
07215 probandi lies on the crown, Harvey's caſe, P. 20 C. 2. 
Hafer 51.) 

[He cannot take advantage of inſuſficieney of ſuggeſtion on no- 
tion, but muſt demur to it. Bid. 

[If he pleads, he muſt do it i7fanter and ore tenur, and the 
attorney general replies fo. Id.] 

[The trial may be put of to a future day, Bid. 

He is not intitled to a copy of the ſuggeſtion. 46id.] 

[If the att requires, that a proclamation to ſurrender ſhould 
be made and fixed up at two market towns near the place, and 
it is done at one near it, and at two others at a conſiderable 
diſtance, though there are ſeveral much nearer ; it is not ſuſici- 
ent, and the attorney general takes nothing by his motion. I. 
1 Wilf. 154] 

[If A. and B. are indicted for murder, and both plead not 
guilty 3 and before trial another indictment is preferred for the 
fame tact againſt A, for petty treaſon, and B. for murder, they 
mult plead to the ſecond indictment; artrefoits arraign is not a 
plea in this caſe: but the judges muſt take care, that they do u0t 
undergo two trials for the ſame fact. Caſe of Swan and Jeri)? 
1752. Fefter 104.] © : 

[And therefore the court may (by conſent of the king's coun- 
ſel, or without,) order the firſt indictment to be quaſhed, and 


proceed on the ſecond, Did. gy 
; Ie 


he { 
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rthe / 1 Ed. 6. c. 12. and 5 & 6 Ed. 6. c. 11. (but not 

y. 3. c. 3.) extend to petit treaſon, therefore there muſt be 
60 witneſſes; the witneſſes, if living, muſt be examined in 
gen court. Depoſitions taken by the coroner, or informations 
refore juſtices of peace, and certified to the gaol delivery, pur- 
ant to ſtatute, whereon to ground a conviction for petit trea- 
an; if the party be living, though urable to travel, or kept 
aut of the way by priſoners, are not ſufficient. But in ſuch 
aſs, a man indicted for petit treaſon may be found guilty of 
murder. Hafer 328, 337-3 

[Petit-treaſon (with reſpect to the number of witneſſes) 
tands ſingly on the foot of the ſtatutes of Ad. 6. which are 
not repealed by 1 & 2 P. & MH. lich was intended in favour 
o the ſubject, and not againſt him. And accordingly the ſta- 
utes of 32 H. 8. c. 4. 33 H. 8. c. 20. 33 H. 8. c. 23. as 
vr as concerns treaſons committed in England and Wales, are 
conſidered as repealed by it; but 28 & 35 H. 8. for trial of 
reaſon committed on the high ſeas, and 33 H. 8. as far 
o concerns treaſon in forcign parts, are not repealed. Fg 
tir 237. 

10 2 the indictment and proceſs upon it, Vide Iudictment 


(4. WGo]).) 


The indictee may demur, or plead to the indiAment. 


ton againſt the priſoner. H. P. C. 243. 


And now, by the . 7 V. 3. 3. in high treaſon, or miſ- 


priſon, the indictment, proceſs upon it, or return may be 
quaſhed, before any evidence given, upon motion oi the 
piſoner or his counſel, for miſ- writing, miſ-pelling, falſe or 
wproper Latin. 

[if the priſoner would avail himſelf of defect in the in- 
litment by miſ-writing, Sc. tho? the act requires only, that 
le thould take his exceptions before evidence given in open 
gun; yet practice has ſettled, that it ſhall be before plea pleaded. 
And in YVaughar's caſe, Sullivan's caſe, and Layer's cafe, the 
wur refuſed to hear ſuch exceptions after plea z and though, 
n Cranborne's caſe, it was admitted after plea, and in Reok- 
w's caſe after fury ſworn, yet it was of indulgence on a 
tw act. Fefter 230. 

If he plead, he may confeſs the indictment and plead guilty, 
d. P. C. 142. Vide Indiftment, (K.) / 

Or he may plead in abatement ;z as, miſnomer, Sec. 

If he plead a miſnomer of the ſurname, he ought to plead over 
btte felony. H. P. C. 243. 

lf miſnomer of the chriſtian name, he muſt give his true name; 
at if the attorney general confeſſes the miſnomer, the indict- 
rent fall be quaſhed; but he may be immediately indited by 
Ws ue name. H. P. C. 243. 

Plea 


W. 3.) 


A demurrer is a confeſſion of the offence as alledged, and if How 
he indictment be ſufficient, there ſhall be judgment and execu- Hall picads 
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(W. 4.) 
How the 
evidence 
ſhell be 
tiven. 


JUSTICES. 


| Plea of ſanAuary is taken away by Af. 21 Fac. Vide Aa 
tion, (D.) | 

Or he may plead in bar, as, awutrefoits acquit, autrefri 
convi or attaint. St. P. C. 105, 107. H. P. C. 244, 20 
Vide Indiftment, (L.) | 7 

A pardon. Sr. P. C. 99. H. P. C. 252. 

A capitulation on ſurrender of a town by rebels, is no defence 
at law. Townley's caſe, 1746. Foſter 7. 

Force, for fear of houſes being burnt or goods deſtroyed 
is no excuſe for joining and marching with rebels; dhe 
only force that doth excuſe, is force oa the perſon, and pre. 
ſent fear of death, which muſt continue all the time the 
party remains with them. 7*Growther*s caſe, 1746, F, | 

Cr the general iſſue, not guilty. &. P. C. 151. 4. H. Pl 
254. Vide Indiftment, (L.) | 

[On not guilty picaded, priſoner may have the bend 5 
thing tending to ſhew that his caſe is not within the act, im. 
powering the king to grant commiſhons to try treaſons in aur 
county; as the act of union, that the private rights of natives 
of Scolland ſhall not be altered; except for the evident utility of 
the ſubjects within Scotland, Kinlech's caſe, 1746. Foſter 1 5. 
Contra Willes C. J. J | 

After not guilty pleaded and recorded, the priſoner, ri 
werificatione, may confeſs the indictment, R. X. Ref. 11. 

So, if he plead a frivolovs plea, and will ſay nothing more, 
the court will give judgment for treaſon upon the mil didi. 
R. Dy. Zoo. 5. | 

If there are ſeveral in the ſame indictment, ſome may be 
tried, others confeſs after plea, others ſhall be outlawed, 
Kelg. 11. , 


After plea what proceſs ſhall be againſt the jurors, Vid in 
Enquęſt, (C. 1, &c.) What challenge, Vide in Ch (B,- 
1 2.) 

By the /. 1 Ed. 6. 12. and 5 & 6 Ed. 6. 11. no perſon fhil 
be indicted or convicted for treaſon, or miſpriſion of treat'n, 
unleſs accuſed by two ſufficient and lawſul witneſſes, or he wilk 
ingly without violence confeſs the ſame. So, by the ff. 1 El. . 
for offences by that act. : 

And by the f. 5 & 6 Ed. 6. 11. the accuſers, if living 
at the time of arraignment, ſhall be brought in perſon bio 
the party accuſed, and avow what they have to ſay to prove him 
guilty of the indictment, So, by the /. 1 El. 1. 4 

So, by the /. 7 V. 3. 3. no perſon ſhall be indicted, trie; 
or attainted of treaſon, whereby corruption of blood enſuc: 0r 
miſpriſion of ſuch treaſon, but by the oaths of two lawful wi 
neſſes to the ſame overt aa, or one to one overt act and one te 
another overt act of the fame treaſon, unleſs without violence 
in open court he confeſs the fame, or ſtand mute, or refuſe 0 
plead, or in caſes of high treaſon challenge above thirty-ive d 
the jury peremptorily, 2 


JUSTICES. 


e evidence of one witneſs to an overt- act, and the decla- 
nion of the priſoner to others after he has ſurrendered, and is 
-12 priſon appointed for the rebel officers, that he was a lieu- 
nant of the rebels, is ſufficient to convict; for this declaration 
of the priſoner 18 not a bare confeſſion after the fact, but 
n evidence of the fact itſelf, viz. that he was a lieutenant 
among the rebels. Barwick's caſe, 1746. Foſter 10, 243.] 

[Declarations of a child of ten years, before the coroner, 
tefore a juſtice, and to other perſons whilſt in gaol, are evidence 
roper to be leſt to a jury. York's caſe, 1748. Foſter Jo.] 

A collateral fact not tending to the proof of the overt- act, 
my be proved by one witneſs, Per Holt C. J. Vaughar's caſe, 
Kate Trials. Foſter 240. Smith's caſe, 7 Ann. Willir's caſe, 8 


\ 


Yate Trials. Fgſter 242.] 
So, by the ſame fatute, if admitted to trial after outlawry for 


uch treaſon. 

And if two treaſons of divers ſpecies are in the ſame india. 
nent, one witneſs to one, and another to the other ſpecies of 
neaſon, ſhall not be two witneſſes to the ſame treaſon within the 
intent of this act. 

And the perſon ſo indicted, c. ſhall be admitted to make de- 
fence by counſel, and by witneſſes on oath. | 

And no evidence ſhall be of any overt act not laid in the indict- 


ment, Nor ſhall any be proſecuted for treaſon, or miſpriſion 


done in England or Wales, except as to aſſaſſination of the king's 
perſon, unleſs the indictment be found within three years after the 
fence committed. Vid. ante (K. 1.) 

But this ſtatute extends not to counterfeiting the coin, great 
ſeal, privy ſeal, ſign manual, or privy fignet. To which trea- 
ſous neither does the ff, 1 & 2 Ph. & M. 10. extend. Vide 
Raſtal, Treaſon 24. 

Nor high treaſon by 5 Eliz. c. 1. concerning the papal ſupre- 
macy, and by 18 Eliz.c. 1. 8 & 9 V. 3. c. 25. and 15 & 16G. 
c. 28, touching the coin. Fy/ter 222. ] 

t extends to ſuch treaſon as ordinarily worketh corruption 
d blood, if ſuch treaſon is committed on the high ſeas, and the 
proceeding is under fat. H. 8. even ſuppoſing corruption of blood 
s not wrought in ſuch proceeding, Teer 226,] 
| {Evidence of overt acts of treaſon after the day laid in the 
ndidment, is good evidence of the overt acts laid in the indict- 
nent, the time not being material, i! the treaſon is proved to 
te committed before the bill is found. Townley's caſe, 17.46, 
Her 7. Ld. Balmerino's caſe, 1746. Foſter g.] 

(but if on indictment for adhering, the overt act laid is 
cuilng on the king's ſubjeQs in ſhip A. cruiſing in ſhip B. is not 
eucence of it, Vaughan's caſe, 5 State Trials, Foſter 246.) 

(One overt act muſt be proved in the county where all the 
dert acts are laid, and then overt acts done in another county 
way be given in evidence. 16:d.] f 
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JUSTICES. 


2 letter dated from a place in the county where the treat 
is laid, is ſufficient proof of an overt act in that county. 5 
v. Henſey, T. 31 G. 2. 1 B. M. 642.] 

And by the /. 1 Ann. 9. all witneſſes on trial for treaſon 
felony, ſhall give eviderice on oath, | * 

The force of the /. 1 Ed. 6. 12. and 5 & 6 Ed. 6. 11. was not 
taken away by the /. 1 & 2 Ph. & M. 10. H. P. C. 262. Dy 
Kelg. 49, 18. Vide 2 Jon. 233. H. P. C. 208. f 

Teſtimony of hearſay ſhall not be allowed in treaſon, or felon; 
H. P. C. 262. x 

[Papers found in the poſſeſſion of defendant, and proved 
to be his hand, may be read, Rex v. Henſey, T. 31 6. 2 
1 B. M. 642.] s 

But by the common law one witneſs in treaſon was ſuflicien, 
Ke's. 49. 

So now, by the /. 1 & 2 Ph. & M. 1 I. for treaſon in coun. 
terfeiting the coin. H. P. C. 262. Kelg. 50. 

So, in treaſon for clipping, &c. R. 2 Fon. 233. 

So one witneſs is ſufficient in petit treaſon, or felony. But thi 
ſeems contrary to the ſtatutes of Ed. C. with reſpect to petty 
treaſon,* 

So, ſince the „n. 1,& 5 & 6 Ed. 6. and alſo ſince the /., 
IT. 3. one witneſs is ſuſficient for one overt act, and another for 
another overt act of the fame treaſon. Kelg. 9 

So the two witneſſes, who give evidence for the finding of the 
indictment, are ſuſhcient witneſſes upon the trial. Kelg. 18, 

So, by the . 1 & 2 Ph. & M. 13. and 2 & 3 Ph, & A. 


10. juſtices of peace, before whom any is brought tor felony, 8 
ſhall. take examination of the priſoner and ſuch as bring hin, 7 
of the circumſtances of the fact, and certify them to the juſtices 8 
of gaol-delivery, Cc. 510 
This examination, ſubſcribed by the priſoner, ſhall be read up- l 
on the trial as evidence againſt him. H. P. C. 202. ſhal 
So, the information of any, taken by a juſtice of peace 2 
n oath, being proved by the juſtice or his clerk, if the wit 1 
neſs himſelf be dead, or beyond fea, H. P. C. 263. Km. e 
cont. 2 Jon. 53. | Fe 
80, a depoſition taken before the coroner, if the witneſs be Mud. 
dead, or beyond fea, R. 2 Jon. 53. Tf 
Al 


So, in treaſon, confeſſion of the priſoner, upon examination 


before a juſtice of peace, ſhall be evidence againſt himlcll, . 


Kelk. 18. By 
Or, before a privy councillor, tho? he be not a juſtice of peace. in 
K's, 19. f 
So two wWitneſſes of his confeſſion upon ſuch examination * 


are ſufficient, without other witneſſes to prove the treaſon, not- er! 
withitanding the /. 1 Ed. 6. and 5 & 6 Ed. 6. for the words 
rnleſs awithout violence he confeſs, &c. are intended of a con. 
feſſion upon his examination, tho' he deny it in court, . 
Kelz, 18. | 

[Whether 


JUSTICES. 


Whether a confeſſion, 'in the caſe of thoſe treaſons which 
e intitled to the benefit of the f. 7 V. 3.“ and what kind of 
: nfe(ſ0n, whether to a magiſtrate during examination, or 
"her perſon having authority (and what authority) to take 
or to other perſons, ſhall be evidence to convict, or for 
what purpoſe, ſeems not well ſettled. Gregg caſe, Francid's 
al, N. lips caſe, Vaughan's caſe, Smith's caſe, Barwick's caſe, Wc, 
Eier 240. &t ſeq : ; | 
"The rack or torture is againſt law, and cannot be juſtified by 
1 uſage. It was firſt introduced into the tober, temp. H. 6. 
ictſed to the end of Eliz. at leaſt; propoſed in council 
'n Felton's caſe, but declared by all the judges to be illegal. 


Hale. 244˙J 


(X) Judgment. 
(X. 1.) In High Treaſon. 
HE judgment in high treaſon ſhall be, that the man be 


T drawn, hanged, his entrails taken out and burnt, his head cut 
& his body quartered, and his head and quarters hanged up. H. 
p. C. 268. Ca. Parl. 131. 

Nad fecreta membra amputentur, is alſo a neceſſary part of the 
julgment, but it need not be entred upon the roll. K. inter the 
King and Tucker, P. 6 . AMA. B. R. Shin. 442. 

The judgment for counterfeiting the coin is only to be drawn, 
mn! hanged. H. P. C. 268. 

$0 for clipping or diminiſhing. Dy. 230. R. 2 Jeu. 233. 
Vt. 254. Ray. 234. 

$o the judgment in treaſon for a woman, in caſes of the coin, 
to be drawn, and burnt. H. P. C. 268. 

Ii any eſſential part of the judgment be omitted, the judgment 
ſhall be reverſed : as, quod interiora ipſo vivente comburentur, R. 4 
Mit. 40. Ca. Parl. 136, 7. 

The judgment for high treaſon ſhall be given by the chief judge 
preſent, not by the recorder. Kelk. 11. f 
For treaſon a man forfeits all his lands and tenements, goods 
ad chattels to the king. Co. Lit. 41. a 3 Iz. 211. Vide 
Erfeiture, (B. 1, 2.) 

Alſo his wife ſhall loſe her dower, and his blood is corrupted, 
C. Lit. 41. a. 3 Inft. 211. 

But the blood is not corrupted, nor dower loſt, ſor treaion 
gunſt the „. 5 E/. 1 1. or 18 El. 1. in the caſe of the coin. 

Nor, for treaſon againſt 5 EI. 1. 

The king may not only remit part of the judgment, but he may 
ler it in mitigation, though not in aggravation. Thus ladies of 
Ginion have never been burnt, but beheaded, by warrant 
dom the crown, Foſter 268.] 

às to judgment in petit treaſon, Yide ante, (L. 3.) 


$11 


Vide For fei- 
ture, (B. Is 
2, &c.) 
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JUSTICES. 


(X. 2.) Judgment, If a man ſtand mute. 


In high treaſon, if the party ſtand mute, he ſhall have the 
fame judgment, as if convicted. H. P. C. 226. Dy, 26, , 
3 Inft. 217. : Y 

So, in an appeal. H. P. C. 226. 

So, by the ff. 33 H. 8. 12. for treaſons and felonies wit, 
in the verge. | 

So if he be mute by the act of God, he ſhall be tried and hare 
judgment, as if he had pleaded. H. P. C. 225. 

So, after conviction, if he ſtand mute, when aſked, what le 
he can ſay why there ſhould not be execution, he ſhall be execute, 
A. P. C. 226. i 

So, if he had formerly pleaded. H. P. C. 225, 226. 

But in other caſes of felony he ſhall have pain fort & dure, ti. 
he ſhall be remanded to priſon, and being naked in a dark place 
with his hands and legs extended, weights ſhall be put upon his 


body till he anſwer. H. P. C. 227. 
A man ſtands mute, where of malice he will not plead to the 
indictment. H. P. C. 225. t 


Or challenges above 35. H. P. C. 226. 
If he ſpeaks, but will not plead directly, or put himſelf upon b 
z the country. H. P. C. 226. ; 

7 If he cut out his tongue to diſable his ſpeaking, H. P. C. 8 
| 25. | a 
[By fat. 12 C. 3. c. 20. perſon ſtanding mute on arraignment 1 

for felony or piracy ſhall be convicted, and have judgment and T 

execution, &c, as if convicted by verdict or confeſſion, This 4 

extends to America.] ho 

2 


| (X. 3.) Judgment in Felony. 
"ae Fuft- "The judgment in felony, is 9d ſuſpendatur per collum qun/ſmt 3 


44. 19 fit mortuus, except petit larceny, where it is, quod flagelletur. f. 
P. C. 268, 269. 3 Inf. 211. 
And the king, tho' he may pardon the whole or any part of te 3 
judgment, cannot alter it to beheading, or any other deal. 
H. P. C. 268, R. 12 G. 130. | 
And the court cannot alter the puniſhment by command of the 
king, or conſent of the priſoner, 
And therefore, where Felton convicted of the murder of the I. — 
of Bucks requeſted that his hand might be cut off, and the king 
alſo deſired it, the court could not do it. 1 Rufbw., 640. ki. 
The king may alter the judgment in mitigation, tho' not i 
aggravation. Thus perſons of diſtinction have for ages paſt bers 8 
beheaded for felony by warrant from the crown, and nobodf As 
complained, or thought the execution illegal. Thus it appear 4 
ſrom the Regifter 165. 4. F. N. B. 144. , H. 4to Edit. 399 q 
Slamf. 198. A. that perſons were beheaded for felony, yet the n 


writ of eſcheat alledged they were hanged. Thus by 17. \ 
= (Ih 


JUSTICES. 


- that perſons flying to ſanctuary and abjuring (a privil 
_ —— in felony) had been taken —— (a prices 
or beheaded, This is part of the common law; for immemorial 
uſage, founded in mercy, and never complained of, is ſufficient 
0 new what is common law. £#:fler 268.] 

But by the f. 4 Geo. 11. any convicted for an offence intitled 
o the benefit of clergy, may be ſent to the Plantations for ſeven 

; and for a higher offence may be pardoned, on condition 
he be tranſported for fourteen years. 
(By f. 16 G. 3. c. 43+ inſtead of tranſportation, convicts may 
be ſet to hard labour on the Thames, or elſewhere, for not lefs than 
three nor more than ten years; this act continued by 18 G. Js 
. 62. 19 C. 3. c. 54. Cc. 74. to the iſt of June 1784.] 

[A man may be tranſported for running wool, by /. 4 G. c. 
11. though he was not committed for want of bail, and though 
the information had not been delivered to him or the turnkey. 
Rex v. Tomkins, in Sc. M. 1721. Bunb. 83.] 

[By f. 8 G. 3. c. 15. if the king pardons capital convict, on 
condition of tranſportation, and it is ſignified by ſecretary of 
late to the judge, he may make order for his immediate 
tranſportation. ] 

For all felony, in which there is judgment to be hanged, his 
blood is corrupted. Co. L. 391. 6. 

(By f. 25 G. 2. c. 37. perſons convicted of murder ſhall be 
executed next day but one after ſentence, (except it be Sunday) 
and ſhall be anatomiſed or hung in chains; this ſhall be a part of 
ſentence which ſhall be pronounced immediately, unleſs cauſe. 
Till execution he ſhall be kept alone in a cell, and fed with bread 
ad water only, unleſs allowed otherwiſe, Gaoler offending 
forfeits his office and 20 J.] 

He ſorfeits his goods and chattels, his lands and tenements. 
G. I. 391. 4. 41. 4. Vide Forfeiture, (B. 3, &c.) 

The goods and chattels are forfeited by the conviction. Co. L. 
391. a. 

The lands and tenements, not till attainder. Co. L. 39 f. a. 
And the forfeiture, as to the męſue profits, relates to the judg- 
nent. Co. L. 390. 6. 

As to meſne charges and incumbrances, to the time of the 
ofence alledged in the indictment. Co. L. 390. b, Stamf. 
192, 4. 

Unleſs it be in the caſe of an attainder by outlawry upon an 
ippeal ; for then it relates only to the time of the outlawry, for no 
line is mentioned in the writ of appeal. Co. L. 390. 6. 

* che ſelon ſhall live upon his goods and lands during his 

. 

But in — larceny he forfeits only his goods. Co. L. 391. a. 
So the blood is not corrupted, nor dower loſt, in felony con- 
tary to the /,. 8 El. 3. of exportation of ſheep a ſecond time; the 
31 Fl, 4. of embezilment of ammunition, &c. the /. 35 El. 
of refuſing abjuration, &c., the A. 1 Jac. 11. of polygamy z 
le fl. 1 Jac, 12. of witchcraft. 

Vol, IV, LI Tf 
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. poſlibility may be a clerk; as, to a man excommunicated, H. 


JUSTICES, - 
If a ſtatute ſaves the deſcent to the heir, the blood js wal 


corrupted ; and if it ſaves the corruption of blood, the inhex; 
is preſerved to the heir. H. P. C. 8. ; (ance 


(Y) Clergy. 
(Y. 1.) When allowed. 


HE allowance of clergy is a privilege, which a prieſt, or an 

other who by poſhbility may be a prieſt, may claim when 
arraigned for felony, to be delivered to the ordinary to make Purga- 
tion of the ſame offence. St. P. C. 123. C. 

And it commenced by the canon law, which does not allow ; 
clerk to be tried coram judice ſæculari, aid 1s confirmed by the J. 
Art. Geri, and other acts of parliament. Sr. 123. b. C. Kelg, 
99, 100, Eg. Ca. 272. 2 Inft. 036. 

It was afterwards extended to inferior orders. Keg. 100, 

And afterwards, to all who read as clerks, which was the tef, 
or trial, whether they were clerks or not. Kelg. 101. 

And it ſhall be allowed to every one, who by diſpenſation, or 


P. C. 229. 11 Co. 29. ö. 
One of the Greet church. H. P. C. 229. 
One who had abjured the realm, after his return. H. P. C. 
230. 

* had committed ſacrilege, if the ordinary will claim him, 
St. 123. D. 2 Infl. 114. | 
So it ſhall be allowed in all crimes, except high treaſon, where 
it is not taken away by ſtatute, 2 1 l. 635. H. P. C. 230, 

And by the common law, it was to be allowed zoties quaties, till 
the ff. 4 H. 7. 13. St. P. C. 135. d. 

So, ſince that ſtatute, to a clerk infra ſacros ordines, St. 135. D. 

And if a ſtatute creates a new felony, clergy ſhall be allowed 
in it, unleſs it be expreſsly ouſted. H. P. C. 230. 

And if clergy is ouſted by a ſtatute, the indictment muſt pur- 
ſue the act. H. P. C. 231. | 

And taking it away from the principal does not take it away 
from the acceſſory, unleſs he be mentioned. H. P. C. 231. 

When an offence is within clergy, it ſhall be allowed, tho' he 
be convicted by verdict or confeſſion, tho' he ſtand mute, a 
challenge above thirty-five. H. P. C. 231. 


(Y. 2.) When not. 


But clergy ſhall not be allowed to one, who by no poſlibiliy 
can be a prieſt: as, to a woman, tho? ſhe be a nun. &. 123. J. 
H. P. C. 229, 11 Co. 29. b. | | 

Nor to a Turk, Jew, or other infidel. H. P. C. 229. 11 G 
29. 6. 

Nor to a man blind, or maimed, /. 123. D. H. P. C. 229. 
11 C5. 29. be *Th 
e 


JUSTICES. 


The perſons mentioned in theſe three paragraphs are all at this 
ay entitled to their clergy. Vide 2 H. H. P. C. 373. 2 Hawk, 
475. Falter 306. 4 Bl. Com. 373.“ | 

G a man who had committed facrilege, ſhall not have his 
ergy, if the ordinary will not demand him; if he be arraigned 
fr that or any other crime. St. P. C. 123. D. 11 G. 29. be 
2 Inſt. 114. ; : 

So, by the ff. 4 H. 7. 13. a man not infra ſacres erdines ſhall 
not be admitted to his clergy, if once admitted to it, and he be 
eltſoon arraigned of any ſuch offence, 

And therefore, to his prayer of clergy, it may be counter- 
leaded, that he formerly had his clergy. Sr. P. C. 135. B. 

Yet by the . 4 H. 7. 13. the court upon ſuch a coun- 
terplea ſhall give a day to produce a certificate, or letters of 
his orders. 

By the f. 34 & 35 H. 8.3. the tranſcript of any conviction, 
or attainder upon an indictment, Sc. which ought to be made 
by every clerk of the crown, clerk of che peace, or clerk of aſſiſo 
into B. R. ſhall be as effectual as the record itſelf, 

So by the ff. 21 Fac. 6. a woman convicted by confeſſion 
or verdict for felony under the value of 10 5s. or as acceſſory, 
in a caſe where a man ſhall be allowed his clergy, ſhall for 
the firlt offence be branded by the gaoler in court with a T. on 
the left thumb. 

And may be puniſhed by impriſonment, ſtocks, whipping, 
or houſe of correction, not above a year, as the judge ſhall 
think fit, 

By ſtatutes 3 and 4 W. and M. c. 9. / 6. and 4 and 5 
V. and M. c. 24. /. 13 made perptual by 6 and 7 V. 3. c. 14. 
{. 1. if a woman be convicted of the ſame or like offence for 
wich a man ſhould have the benefit of his clergy, ſhe ſhall not 
ſufer death for the firſt offence but ſhall have the benefit of the 
ſtcutes once, and ſuffer the ſame puniſhment that a man ſhould 
uſer if his clergy were allowed him in the like caſe.“ 

By 5 Anne, 6. ſ. 6. any perſon convicted of a felony entitled 
to the benefit of clergy ſhall not be required to read, but ſhall 
lave it without reading.“ 

By the . 3 & 4 V. & MM. 9. the clerk of the crown, or 
of the peace, or of aſſiſe, where man (or woman) hath been 
convicted, who once had clergy, (for the benefit of this act, 
which allows a woman to be burnt in the hand where a man 
hall are clergy,) at the requeſt of the proſecutor or any other 
ſhall certify a tranſcript, briefly containing the effect of the in- 
itment, conviction and allowance of clergy, addition of per- 
lon, and certainty of the offence, 

And ſuch certificate ſhall be proof to the judge, that the perſon 
once had clergy, or the beneſit of clergy. 

(In new felonies by ſtatute, ouſting clergy, where aiders and 
abettors are not named, yet if terms are uſed well known to in- 
dude them, they are ouſted. So by 1 Ed. 6. c. 12. for 
murder, and highway robbery. 18 liz. c. 7. rape, ravith- 
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(X. z.) 
In high 
treaſon, 


(Y. 4.) 
In petit 
treaſon. 


(V. 8.) 
In murder, 


without other circumſtance, it is taken from the offender under 


rerdict, or confeſſion, is ouſted of clergy. Vide H. P. C. 212, 


JUSTICES 


ment, and burglary. Buggery, 25 H. 8. c. 6. 5 Elz. e. 1 


Fofter 357, 358.) 
{When the ſtatute takes away clergy from the Hence generally, 


every circumſtance. Fgſter 358.) 


Clergy was not allowed in high treaſon, by the co 
11 Co. . 6. 2 Inſt. 150. 629. 634. 4 A 

Nor, in ſacrilege. 11 G. 29. 3. 2 Inf. 150, 

But in all other crimes it was allowed. 2 Inf. 635, 

And by the ff. de clero, 25 Ed. 3. 4. all clerks, ſecular or te. 
ligious, convict for any treaſon or felonies, touching other perſons 
than the king, ſhall have clergy. 

But if convicted of any ſpecies of high treaſon, tho? it does not 
relate to the perſon of the king, clergy is allowable within this ſta. 
tute. 2 JH. 636. H. P. C. 230, 

[All treafons which in the judgment of the legiſlature have 2 
direct tendency to diſturb the peace of the kingdom, are ouſted 
of clergy, as touching the royal majeſty of the king; but offences 
of a more private nature, which, for their odiouſneſs or public 
example, are made treaſon, and which do not touch the perſon 
of the king or his royal majeſty, are not ouſted without expreſ 
words. Foſter 191.] 


By the f. 23 H. 8. 1. revived by the /. 5&6 Ed. 6. to, 
(Fide 11 Co. 30.) the principal in petit treaſon, convicted by 


[The ſtatute 23 H. 8. 1. is not revived, and the ſtatute 2; 


H. 8. 3. is not revived in toto, by 5 & 6 Ed. 6. Foſter 330.) 


And by the /. 25 H. 8. 3. tho' he ſtand mute, challenge aboys | 
twenty, or do not anſwer directly. | 

So, in an appeal, if he be convicted by verdiR, or confeſſon, 
but not otherwiſe. H. P. C. 232. 

And by the ,. 3& 4 IV. & M. 9. where a perſon is excluded 
clergy when convicted by verdict, or confeſſion, he ſhall loſe it 
if he ſtand mute, will not anſwer directly to the felony, or chal- 
lenge peremptorily above twenty. 

By the ff. 23 H. 8. 1. and 4 & 5 Ph, & MM, 4. 1 
acceflory before, maliciouſly, is ouſted of his clergy. H. P. (. 


232. 11 Co. 30. a. b 
[The 1 Ed. 6. ouſts of clergy perſons guilty of petit treaſon 
under the name of wilful murder. Fęſter 329.]. 4 
[It is the only ſtatute which ouſts of clergy perſons in holy or- # 
ders guilty of petit treaſon. Fyfer 330.] 
By the . 23 H. 3. 1. 25 H. 8. 3. 1 Ed. 6. 12. in mut. g 
der of malice prepenſe, in all cafes, the principal is oulted 
of clergy. oy 


And by the ft. 4 & 5 Ph. & M. 4. an acceſſory before, 
of malice. 4 
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And by the f. 1 Fac. 8. he who ſtabs one having na weapon 
gran, nor firſt ſtriking, tho? no malice forethought. 
80, if he who ſtabs, ſtruck firſt, tho' the other ſtruck him before 


he was ſtabbed R. per 10 J. Jon. 340. 


By the ff. 23 H. 8. 1. an ar/on of an houſe or barn with corn, (T. 6.) 
the principal is ouſted of clergy, if convicted by verdict, or con- In n+ 
ſeſlon. 11 G. 30. Sau. 46. cont. (Vide H. P. C. 233.) 

And by the f. 25 H. 8. 3. if he ſtand mute, anſwer 
not directly, 3 challenge above twenty. (Vide H. P. C. 233. 

11 G. 30. 6. 

And Ss the ,. 4 & 5 Ph. & AM. 4. an acceſſory before, 
of malice. 

[The „f. 23 H. 8. and 25 H. 8. ouſted arſon, but 1 Ed. 6. 
reſtored clergy, but 4 & 5 Ph. & M. taking away clergy from 
the acceſſory before, does by neceſſary conſequence take it from 
the principal. Foſter 331. 333+] 

But upon an outlawry, he ſhall have clergy. H. P. C. 233. 

{Vide 11 G. 30. ö.) 


By the ff, 23 H. 8. 1. and 1 Ad. 6. 12. a burglar, where (v. 7.) 
any perſon is within the houſe and put in fear, convicted by Ia burglary, 
rerdict or confeſſion, or not anſwering directly, or ſtanding 
mute, and by the /. 25 H. 8. 3. challenging above twenty, is 
ouſted of clergy. 

By the . 5 & 6 Ed. 6. g. a burglar in a dwelling houſe, or 
in a booth, or tent in a fair, or market, any perſon being within 
tho not put in fear, is excluded clergy. 

By the ,. 18 El. 7. a convict of any manner of burglary by 
rerdict, or canfeſſion, or outlawry, is excluded clergy. 

By the f. 3 & 4 . & M. g. if he ſtand mute, anſwer not 
directly, or challenge above twenty. 

- And by the ſame fatute, an acceſſory before is excluded 


ergy. 

By the ft. 12 Ann 7. any who ſteals money, or goods of 407. 
raluein a dwelling houſe, or out-houſe belonging; 

Or enters an houſe of intent to commit felony, without break- 
ing; or commits felony in an houſe and breaks it in the night to 
get out, is excluded clergy. | 


By the ff. 23 H. 8. 1. and 1 Ed. 6. 12. a convict hy ver» (Y.8.) 
* or confeſſion for a robbery in or near an highway, is ouſted In robvery 
clergy, 
And by the ff. 25 H. 8. 3. if he ſtand mute, anſwer not 
arcHly, or challenge above twenty. 
And by the f, 4 & 5 Pb. & M. 4. an acceſſory before. 
If an indiètment ſays, in guddam vid pedeſtri, the offence. is 
vulted of clergy. H. P. C. 242. 


By the f. 8 Bl. 4. a perſon convicted on an appeal or indict- (v. 5.) 
nent, by verdict, confeſſion, or outlawry, for ſtealing any mo- 2 
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(V. 10.) 
Within an 
houſe, 


JUSTICES. 


ney or goods from the perſon of another, privily and without 
his knowledge, or ſtanding mute, not anſwering directly, or 
challenging above twenty, loſes the benefit of clergy, 

[Only the perſon ſtealing, not he who is preſent, aiding and 
abetting, is ouſted, Fer 356.] ; 


By the ff. 23 H. 8. 1. a convict by verdict, or confeſſion 
of robbing any perfon in a dwelling houſe, the owner, his 
wife, children, or ſervants within and put in fear, is exclu- 
ded clergy. 

So, by the /. 25 H. 8. 3. if he ſtand mute, anſwer not di. 
rectly, or challenge above 20. 

By the /. 5& 6 Ed. 6. 9. a convitt by verdict, or con- 


feſſion of robbing in a dwelling houſe, or in a booth or tent in 


fair, or market, the owner, wife, children, or ſervants within, 
tho' not put in fear, is excluded clergy. » 

There muſt be an actual breaking, as well as a robbery, H, 
P. C. 2175, &. | 

By the /. 3 & 4 W. & AI. . a convict by verdict, or con- 
feſſion, of robbing a dwelling houſe, any perſon therein and put 
in fear, or ſtending mute, not anſwering, or challenging above 


twenty, is excluded clergy, 

So, by /. 3 & 4 WW. & M. g. if he rob in a dwelling houſe, t 
any perſon therein, tho? not put in fear. t 

By the /½. 4 & 5 Ph. & A. 4. and 3 & 4W.&.M. 9. t 
an acceſſory before to ſuch robbery in a dwelling is excluded 
clergy. k 

By the /. 39 El. 15. and 3 & 4 V. & M. g. a convict in n 
any caſe for itcaling goods to the value of 5 5. in a dwelling 0 
houſe, ſhop, warehouſe, or out-houſe thereto belonging in the f 
day-time, or ſtanding mute, not anſwering or challenging above 
twenty, is excluded clergy. 

So, if he takes goods of ſuch a value, tho? he does not remove ve 
them out of the houſe ; for the ſtatute did not intend to alter the ſt; 
offence, R. 16 Car. 2. Kelt. 31. 

[A. and B. indicted on 39 £/z. ſet up a ladder againſt p 
window, A. opens it, gets in, ſteals; B. ſtands on the ladder 
in view of A. ſees him in the chamber, aſſiſts in the rob- te 
bery, has a ſhare of the booty, but does not enter the houſe; 4. or 
has not, and B. has his clergy ; for it muſt be a ſtealing 4% the 
houſe. Fyſter 356. ap! 

[But by 3 & 4 I. & M. aiders and abettors under this and a 
under 5 & 6 El. 6. are ouſted. Foſter. 356.] fei 

"Whatever kind of entry or breaking is burglary at common | 
law, will bring a man within ſtatute of Ed. 6. and 39 Elz. e. to 
15. as to houſe- breaking and larceny in the day-time, and nothing 5 
ſhort of it will. Per ter J. F:fter 108.] 

[Breaking cheſts, or even fixtures which merely ſupply the | 
place of cheſts, not within thoſe ſtatutes, Seb. Per F. or. 


fer. Did — By 


JUSTICES. _ 
By the . 10 & 11 W. 3. 23. a convict, Ec. for ſtealing = 


to the value of 55s. by night or day in any ſhop, warehouſe, 
conch- houſe, or {table feloniouſly, tho' no actual breaking and tho” 
vo perſon there to be put in fear, or ſtanding mute, c. or any 
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acceſſory before, 1s excluded clergy. [x 

A common warehouſe by the water-ſide, where merchants 1 
uſually lodge goods for exportation till they have opportunity 43 
of putting them on board, is not within the fat. 10 & 11 i 
IV. z. c. 23. for it muſt be a ſhop or warchouſe where ſuch 8 


zods as are ſtolen are uſually expoſed to ſale. FH;ward's caſe, 
1751. Filer 77. ; 

If thoſe places are broken open at the time of the larceny, it is 
not within the ſtatute, which is for goods privately ſtolen, which 
excludes all force. Semb. per Fofter J. Ibid.) 

[Money is not within the act 10 & 11 VV. 3. Ibid.) 

[Only goods, ſuch as are uſually lodged there. 1b;d.] 

[By 24 G. 2. c. 45. ſtealing feloniouſſy from a ſhip, &c. or 
a wharf or key, on a navigable river, &c, is ouſted of clergy.] 

[But money (even Portugal money, not current by proclama- 
ton) is not within this act. Grime's caſe, 175 2. Foſter 79. 

tealing cloth from the tenter in the night-time 3 without cler- 
g. 22 Car. 2. c. 5. . 3. Stealing or taking away cloth from the. 
tenter, Sc. felony and tranſportation for ſeven years for the 
third offence ff. 15 G. 2. c. 27. which alſo enacts ſeveral regula. 
tions for the more ſpeedy recovery of the property,* 

By 18 G. 2. c. 27. perſons ſtealing or hiring others to ſteal, 
inen, fuſtian or cotton goods from places uſed for printing, 
whitening or drying them, are guilty of felony without clergy ; 
or they may be tranſported on favourable circumſtances tor 


fourteen years.“ 


E © m4 I 


— 4 ian 
* * a. 8 [ . 3 


By the Y. 1 Ed. 6. 12. and 2 & 3 Ed. 6. 33. a convict by (V. 11.) 
rerdict, or confeſſion, for ſtealing any horſe, gelding, or mare, or an 
landing mute, or not anſwering directly, is ouſted of clergy. S. 

[A perſon knowingly receiving a ſtolen horſe, is not ouſted. 

Per all the Fudges, P. 2 Ann. Foſter 373.) 

By 14 C. 2. c. 6. /. 1. whoever ſteals or kills with in- 
tent to ſteal any ſheep or part of ſheep. or other cattle, 
or aſſiſts in ſo doing is guilty of felony without clergy.* 

*By /. 2. 10 J. reward on every conviction, to thoſe who ſhall 
prehend and proſecute to conviction any offenders againſt this 
act to be paid by the ſheriff in a month; who on default is to ſor- 
leit double the ſum and treble coſts.“ 

By 15 G. 2. c. 34. the word catle in the above act is declared 
to extend to bull, cow, ox, ſteer, bullock, heifer, calf and lamb, 


3 well as ſheep and to no other cattle whatſoever,* 


By the ff. 18 El. 3. a perſon convicted by verdict, confeſſion, (v. 1.) 
or outlawed for a rape, is excluded clergy. 3 and 


And by the ff. 3 & 4 HW. & AI. 9. it he ſtand mute, anſwer marriage. 
bot directly, or challenge above twenty. 
114 By 
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(V. 13.) 
In buggery- 


(Y. 14.) 
Where the 
party is in- 
dicted in a 
foreign 
gounty, 


JUSTICES. 


By the 5. 39 El. g. a convict for taking a woman cont, 
to the /f. 3 H. 7. 2. procurers and acceſſories before are ouſte: 
of clergy; or if they ſtand mute, anſwer not directiy, or cy). 
lenge above twenty. (a) 


By the ff. 25 H. 8. 6. (revived by the ff. 5 El. 17. : 
vict by verdict, confeſſion, or outlawed 2 — Lon 
of clergy. | | 

And by the f.3 4 V. & M. 9. if he ſtand mute, anf, 
not directly, or challenge above twenty, 6 


By the „. 25 H. 8. 3. (revived by the /. 5 & 6 Ed. 6. 10.) 
and by the A. 3 & 4 V. & M. 9. a convict, ſtanding mute, 
not anſwering directly, or challenging above twenty, on an in- 
diftment in a foreign county for felony, is excluded from clergy; 
if on evidence it appears, the felony was done in ſuch manner, 2 
would have ouſted him of clergy, if the indiment had been in the 
county where done. 


(V. 15.) The Effect of Clergy being allowed. 


By the common law, after clergy allowed, the party was de. 
livered to the ordinary to make purgation, or without purgation. 
H. P. C. 240. 5 G. 110. a. a 

But by the ,. 18 El. 7. when he had his clergy and is burnt 
in the hand, according to the ,. 4 H. 7. 13. he ſhall not be deli 
vered to the ordinary, but be diſcharged ; unleſs the judge 
think fit to detain him in priſon, as he may, not exceeding 
a year. 

By the ,. 21 Fac. 6. for felony under the value of 105, and 
by the f. 3 & 4 W. & M.g. in any other cafe, where a man 
is allowed clergy, a woman ſhall not be hanged, but ſuffer burn- 
ing in the hand, and impriſonment not exceeding a year, in the 


ſame manner as a man ſhould. 


By the ff. 28 H. 8. 1. (continued and made perpetual by thef, 
32 H. 8. 3.) perſons in holy orders, who claim the benefit of 
clergy, | ſhall be uſed as others. WF 

By the . 10 & 11 V. 3. 23. every on, w 
the — 4 of clergy, inſtead of being 2E in the hand, 
ſhall be burnt with the uſual mark, in the left cheek neareſt 
the noſe, before the judge in open court, who is to ſee it itridly 


executed, 


But this is repealed by f. 5 An. c. 6. ſ. 2. which enacts that 
any perſon convicted of theft or larceny ſhall be burnt in the 


(a) Note; on this ſtatute, Lord Hale, 1 H. P. c. makes a quære whether, tho 
the receiver of the woman was made principal by the act of 3 H. 7. c. 3. he wan» 
tended to be ouſted of clergy by 39 El. c. 9. By the ſtatute of H. 7. ſuch receiver u 
made a principal felon ; and that of El. takes away clergy from all ſuch as are felons 
by the former, and the proviſo that it ſhall not extend to take away clergy from 200 
that are not priaciſ als, or procurers or acceſſories before the offence committed; 
perhaps the receiver of the woman cannot come under the deſcription of procurer of 
acceſlory before, beir g rather an acceſſory after the fact: if an acceſſary at ail but 
being made a principal by the firſt ſtatute, there ſeems little doubt of the intention 
ol the legiſlature to include him under the ſame word, in the ſecond, hand 


FUVSTIC-LS 
hand as formerly before the making of the act of Miſiam, and 


ſhall, at the diſcretion of the Hurt, be committed to the houſe of 
correftion or work-houſc for not leſs than fix months nor more 
two years.“ | 
*And by f. 4 G. 1. c. 11. © 6G, 1. c. 23 perſons convicted 
d or petit larceny, or any felonious ſtealing, and who are 
entitled to the benefit of clergy may at the diſcretion of the court 
he tranſported for ſeven years to Americaz and by 19 6. Jo 
6.74) to any other parts beyond the ſeas; returning, Sc. with- 
t clergy» 
417 19 6. 3. c. 74. offenders liable to tranſportation may at 
the diſcretion of the judges be employed, if males (except in the 
caſe of petty larceny) in hard labour for the benefit of ſome pub- 
ic navigation 3 or whether males or females, in all caſes may be 
confined to hard labour in certain penitentiary houſes erected 
by virtue of the act, but in no caſe for a longer term than ſeven 
* 


T- KH. 


7 But this act has continuance only to the 1ſt, of June 1784, 
and from thence to the end of the then next ſeſſion of parliament ; 
except with reſpect to offenders at that time under confinement, 
with regard to whom it ſhall continue to the end of their terms, 
And by 24 G. 3. c. 56. continued to June iſt. 87.“ 

*By 27 G. 3. c. 1. the authority given by former acts to tranſ- 


council ſhall think proper, is recited, aud the place for the future 
declared to be, Botany Bay. 

By the ff. 1 Ed. 6. . 14. in caſes, where clergy is not 
reſtrained, or where it is reſtrained by that act, (unleſs 
for murder, or wilful poiſoning,) a peer inan be deemed 
% a clerk convict, tho* he cannot read, and without burning 
in the hand. | 

If a clerk was delivered to the ordinary without purgation to 
make purgation; till purgation made, he could not take goods to 
his own uſe. 5 Co. 110. a. 

But now, when he has clergy, and is burnt in the 
hand, he is capable of taking goods afterwards to his own 
uſe; for the ff, 18 El. 7. is tantamount to a pardon. R. 
5 Co. 110. a. | 

The benefit of clergy or the ſuffering the puniſhment appoint- 
ed by ſtatute where it is allowed has the effect of a pardon ; for 
which vid. Pardon.“ | 

So, if the burning in the hand be pardoned. 5 G. 110. . 

And the king may pardon the burning in the hand as well upon 
in appeal as an indictment. R. 5 Co. 50. 5. 


(Y. 16.) At what Time granted. 


Clergy is not uſually granted till an inqueſt taken for the felony; 
for that is more for the advantage of the king, and the party. H. 


P. C. 239» 2 Inſt. 164. 
But 


port convicts to ſuch place as his majeſty by the advice of the privy 
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JUSTICES. 


But it may be allowed under the gallows. H. P. C. 239, 2 
Dy. 205. « ho 

Where judgment of peine fort & dure is given, HY P 
C. 239. * 

So, if clergy was prayed, and allowed, and nan legit en- 
tred upon the record, it may afterwards he allowed; and 
if he reads, the firſt entry will be void. R. Dy. 205, . 
P. C 240. 2 

It may be allowed in diſcretion, tho' he do not challenge i, 
H. P. C. 239. 

It may be allowed in B. R. where the record is remove! 
thither before clergy allowed by the juſtices of gaol-delivery, 
R. 1 Sal. 61. : 

It may be allowed, tho? the party does not pray it, but pleads x 
pardon, &c. which is diſallowed. elt. 29. 

The judge is the perſon, who ſhall judge, when clergy ſhall be 
granted, H. P. C. 240. / 

And, when he reads; for the ordinary is only the miniſter, 
H. P. C. 240. Kc. 28, 51. 

And tho? the ordinary allows that he reads, the judge may ſay 
otherwiſe. Neg. 28. 

And if the ordinary allows it, when he does not read, he may 


be fined, Kele. 28, 51. 


(Z) Seiſure of a Felon's Goods. 


1 F a man be indicted for felony, the goods of the indictee 

may be ſeized for the king by the ſheriff, c. and 
inventoried, and the town ſhall be charged with them. 3 
Inſt. 228. 

But before indictment, they cannot be ſeized or inventoried, 
3 Inſt. 229. : 

So, after indictment, they cannot be ſeized and carried away, 
before conviction, or attainder. 3 I. 229. | 

So, before conviction or attainder, the king cannot grant thoſe 
goods to another. 3 I/. 229. 

By the . 1 R. 3. 3. if a ſheriff, Cc. or other, tate 
or ſcize the goods of any arreſted or impriſoned, before convic- 
tion, or attainder, or before the goods be otherwiſe lawfully ſor- 
feited, he ſhall forfeit double the value of the goods ſo taken, to 
the party grieved. 

And this extends to money as well as other goods. K. 
Ray. 414. | 

So, before conviction, the felon may make a ſale bond fide for 
a valuable conſideration ; for the property remains in him. 
Skin. 357, 358. 

Yet if che felon, after ſeizure of his goods by the ſheriff makes 
a ſale, in truſt for his ſon, and is afterwards convicted; the fate 
will be fraudulent by the common law, and void, as to the king. 
R. St iu. 358. 
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(A) Reſtitution to the Party robbed. 


By the common Jaw, the plaintiff in an appeal of robbery, ſhall 
me reſtitution of the goods ſtolen. 

8, by the /. 21 H. 8. 11, if a felon be indicted, and after- 
vnds attainted by the evidence of the party robbed, or the owner 
if the goods, or of any other by his procurement, the party rob- 
ted or owner ſhall be reſtored to the goods or money, and the juſ- 
tes of gaol-delivery, may award writs of reſtitution from time to 
ime, as in the caſe of an appeal. 

And the owner ſhall have reſtitution, tho' his ſervant was rob- 
ted, Stamp. 167. 

Tho' he does not make freſh purſuit. Stamfe 167. 

Tho' the goods are fold in market overt, Kell. 48. Dub. 
Lak. 35. 

Or waived, c. Kelg. 49. 

But he ſhall have reſtitution only for the goods mentioned in 
the indictment. Kelg. 49. 

(By fat. 25 G. 2. c. 36. advertiſing a reward for things loſt or 
tolen 50 J. forfeiture each, on advertiſer and printer.] 


JUSTICES OF PEACE. 


(A.1.) How conſtituted. 


ONE but the king can make juſtices of peace. Vide 
Dalt. 1, 10. (edit. 1727.) 
And the king cannot grant a power to another to make them, 
20 H. 7. 8. 
Neither can a man preſcribe to have ſuch a power. G. L. 114. 
Per Brian and Piget, Bro. Peace 18. 
by the f. 27 Hl. 8. 24. no perſon ſhall have any power to 
make any juſtices of Eyre, aſſiſe, peace, or gaol-delivery, 
but all ſhall be made by letters patent in the name and 
authority of the king or his heirs, in all counties, and other places. + 


(A. 2.) By Tenure. 


But by the common law, a man might have lands by tenure, to 
fad f cufledes pacis in ſuch a place. C. L. 106. as 


(A. 3.) By Election. 


do, by the common law, a writ went to a man to make him 

Onſervator of the peace; as 49 H. 3. Lamb. J. 1. c. 3. 
Or a writ went to the ſheriff to elect in pleus comitatre unum de 
briverum et potentiorum comitatus ſui in cuſted? pacis ; and thereupon 
another 
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(A. 5-) } 


524 


JUSTICES OF PEACE, 


another writ to the bailiffs to ſummon the frecholders to ced, 

2 Inſt. 174. Lamb. J. I. e. Zo a &c, 
And another writ to the perſon elected ad * 
intendat. Lamb. J. I. c. 3. 25 s quod hee diligente 


(A. 4.) By Office. 


So, by the common law, a man might be conſervator of ii 
peace by his oſſice: as, the chancellor, treaſurer, high ſtew, 
conſtable, and marſhal, maſter of the rolls, and every juſtice q 
B. R. throughout the kingdom. Dalt. 1. 

The juſtices of C. B. and barons of the cæcheguer in their ſexeri 
courts. Dalt. 2. 

So, juſtices of aſſiſe and gaol-delivery. Dat. 2. 

So, the ſteward of a turn, leet, and court of piepowder; 
Dalt. 2. | 

So, the ſteward of the marſhalſca, 

So, the conſtable of the houſehold, within the king's houſe, 

So, a ſheriff, coroner. Dalt. 3. 

Conſtable, and petit conſtable, within his precinct. Dal. 


(A. 5. By Charter. 


So the king by charter, &c. may grant to a mayor, bailiffs, &. 
to be conſervators of the peace, within thcir city, borough, &. 
Bro. Commiſſion 5. Jide poſt, (A. 6.) 

And ſuch juſtices are not determinable at the will of the king, 
Bro. Commiſſion 5. 

All thoſe that have been mayors, and the three ſenior aldermey, 
Duo Warr. 10. Vide London, (K. 6.) | | 

And that other juſtices of the county mn ſe intramitlam, 
&:. 20 H. 7. 6, 7. Bro. Patent 111. Cromp. J. 8. 2 
Mad. Ca. 361. 

But a grant, quod juſtice de com or other miniſter non ſe intromit- 
tant ſub pena, is void. R. 1 And. 297. 4 

By the ff. 27 H. 8. 24. juſtices of peace, &c. ſhall be made by 
letters patent of the king; provided, that counties palatine, 
boroughs, &c. which have power to have juſtices, enjoy the ſaid 
authority. Vide ante, (A. 1.)— Pg, (A. 6.) 


(A. 6.) By Commiſſion. 


By the . 1 Ed. 3. 16. good men and lawful, no main- 
tainers of evil, nor barretors, ſhall be aſſigned to keep the 

ace. 

By the „. 18 Ed. 3. 2. two or three of the beſt reputation in 
the counties ſhall be aſſigned by the king's commiſſion. a 

And by the ,. 2 & 3 Ph. & M. 18. a commillion to juſtices 
of peace in a borough, Ac. ſhall not be ſuperſeded by a ſubſequent 
commiſſion to juitices of the county, * 
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JUSTICES OF PEACE. 
ſaltices of peace, by the ,. 1 Ed. 3. 16. ought to be, good 


and lawful, no maintainers of evil, nor barretors. 

By the ff. 18 Ed. 3. 2. of the beſt reputation in the counties, 
[meults vailantz moſt ſubſtantial.) 

By the H. 34 Ed. 3. 1. in every county there ſhall be aſſigned 
one lord, and with him three or four of the beſt quality ¶ meulta 
aner the moſt worthy or valiant) in the county, with ſome 
Þarned in the law. 

By the /. 12 R. 2. 2. the chancellor, c. ſhall be ſworn not 
v make juſtices of peace for gift, brocage, favour or affection, 
nor any, who by him himſelf, or other, privily or openly, 
ſues to be in office, but the beſt and moſt lawful men, and 

ficient. 

1 the f. 13 R. 2. 7. juſtices of peace ſhall be of the moſt 
fuſicient knights, eſquires, and gentlemen of the law in the 


county. 

By the t. 2 H. 5. 5. A. 2. they ſhall be of the moſt ſufficient, 
tyclling in the county not taking in foreigners, unleſs lords and 
juſtices of aſſiſe. So, c. 4. /, 1. thoſe of the Quorum were to 
te reſiant in the county, (except lords juſtices of the one bench 
or the other, chief baron, ſerjeants, and king's attorney.) 

By the Hf. 18 H. 6. 11. none ſhall be a juſtice of peace who 
hath not 20 J. per annum; and if ſuch, in a month after notice of 
the commiſſion, give not notice to the chancellor, that he may 
put another in his room, or act as a juſtice, he ſhall forfeit 20 /. 
and be put out of the commiſſion ; except in towns corporate, or 
where there are not others ſufficient. 

*By %. 1 M. At. 2. c. 8. no ſheriff ſhall execute the office of a 
juſtice of the peace, during the time that he acts as ſheriff.* 

And by 5 G. 2. c. 18. / 2. no attorney, ſolicitor or proctor 
hall be a juſtide of the peace for any county, during the time he 
hall continue in the practice of that buſineſs.* 

(By fat. 18 G. 2. c. 20. no perſon is capable of being a juſtice 
of peace, who has not 100 J. per annum in lands, c. in poſſeſſion, 
or 300 J. in immediate reverſion or remainder, and who ſhall not 
make oath of it at the quarter-ſeſſions before he acts, on penalty 
of 100/. the proof to lie on defendant; and he muſt ſpecify any 
lands he intends to infiſt on (which are not mentioned in his oath) 
delivery of plea ; and if they are liable to incumbrances jointly 
vith other lands are not ſufficient, If plaintiff diſcontinues or is 
nonſuited, deſendant ſhall have treble coſts. Only one penalty 
of 100 J. ſhall be recovered for any offence prior to the action, 
and no ſubſequent action brought for any offence prior to the firſt 
— and it muſt be commenced within ſix months after the 

ce.] 

This act does not extend to cities, &c. having juſtices; nor 
v peers or lords of parliament, privy-councillors, judges, juſtices 
of preat ſeſhons for Chefter or Wales, or the heir apparent of a 
lord of parliament, or of any qualified to be knight of a ſhire ; 
nor to the officers of the board of green cloth within the verge, 
ber the commiſſioners of the navy, nor under- ſecretaries of ſtate, 


nor 
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nor ſecretary of Chelſea college, where they uſed to be juſtices. 
nor to heads of colleges in the univerſities, or the vice- chancella 
or the mayor of Oxford or Cambridge, with reſpe& to the counts. 
of Oxford, Berks and Cambridge.] g 

LBy /. 1 G. 3. c. 15. juſtice who has once qualified need not ſac 
out dedimus poteſtatem on a new commiſſion, but ſhall take the oaths 
before the clerk of the peace, and ſign a roll containing them.] 

[By flat. 7 G. 3. c. 9. they need take them but once in one 
king's reign. ] 

[By flat. 9 G. 3. c. 30. the commiſſioners of the navy may ac 
as juſtices in all things relating to forgery, Sc. to receive ſeamen; 
wages, Oc. or to embezzling naval ſtores] 


(A.8.) The authority of juſtices of peace appointed by commiſſon 
— — their determines by the death or reſignation of the king. Dy. 16; 
uthority k - * 
determines. Bro. Commiſſion 19, 21. Dalt. 11. | 
But by 1 An, ft. I. c. 8. ſ. 2. no patent or grant of any office 
or employment ſhall determine by the king's death or demiſe, but 
it ſhall continue in force for fix months after, unleſs in the mean 
time made void by the ſucceſlor.* 
By writ under the great ſeal. Dali. 11. 
By ſuperſedeas. Dalt. 11, 
But that only ſuſpends their authority; for it may be revived 
by a procedendo. Bro. Commiſſion 13. 12 A. 21, (in a com- 
miſſion of oyer and ferminer.) Dalt. 11. 
But the coming of the juſtices in re or B. R. into any county, 
and proclamation made thereof. Bro. Commiſſion 9, 10, 
By a new commiſſion of the peace. 10 Ed. 4. 7. a, Br. 
Commiſſion 6. 24. 
Tho' ſuch commiſſion be only for a preſent turn. Br, 
Commiſſion 7. 
Or, to one juſtice only for his life. Bro. Commiſſion 11. 
Or, to ſome in a particular town, or liberty; this determines 
the authority of the antient juſtices in that liberty, tho' there be x 
not a clauſe, quod alii jufticiarii ſe non intromittant, per curiail 
præter Choke, 10 Ed. 4. 7. a. Cont. per Fineux, 20 H. 7. 8. Br. t 


Commiſſion 20 acc. tt 
But if there be a clauſe, 7a qued figſtic de com” ſe non intromittant, t. 
Fineaux acc. 20 H. 7. 8. 
But if the new commiſſion is void; it does not determine the 0! 
former; as, if it be granted to perſons not in rerum naturd. Bro 
Commiſſion G. ſe 


A commiſſion to hear and determine felonies does not determine 
a commiſſion of the peace, as to the peace. Bro. Commiſſion d. 

Nor a commiſſion of gaol - delivery; for they are couliltent, 
Bro. Commiſſion 24. 4 

By the /. 2 & 3 Ph. & A. 18. a commiſſion to a count!, . 
does not determine a commiſſion for a city or town Corporate 


within the ſame county. or 
And a new commiſſion to others within a town, does not de- al 
termine the authority of the mayor and commonalty who art R 
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jſtces of peace by grant to them and their ſucceflors within the 
{ame town. Bro. Commiſſion Fo | 
By the Jg. 1 Ed. 6. 7. a juſtice of peace ſhall not loſe his au 
thority by being made a duke, archbiſhop, marquis, earl, viſcount, 
baron, biſhop, knight, juſtice of either bench, ſerjeant at law, or 
riff, 
gg" 2 new commiſſion, an act by a juſtice of peace in the 
former commiſſion is valid, till notice ſpecially given to him. Bro. 
Gmmiſſion 2. 
Or, the new commiſſion be read at the ſeſſions, aſſiſes, or in 
full county, or a ſeſſions held by force of it. Bro. Commiſſion 6, 


It, 18, a F 8 A 
For notice to one juſtice is not ſufficient for others. Bre. 


Commiſſuon 2. 

[The power of chancery extends only to putting them in, but 
has no right to puniſh them afterwards for mal-behaviour ; the 
redreſs is to move B. R. for information, and afterwards the 
complainants may apply to chancery to turn them out of commiſſion. 


Er parte Rack H. 1736. 2 Athyns 2.] 


B. .) The Authozity of Juſtices of Peace. 


— of the peace in the county at large, have all 
that authority, which by their commiſſion, or by any ſtatute, 
is given to them. Vide Dalt. 20, 21. 

Juſtices within a corporation, have the authority granted by 
their charter, or any ſtatute, to juſtices of cities, boroughs, and 
towns corporate. 

[The crown may grant to any city to have juſtices of their own 
within themſelves, and exclude the county juſtices from inter- 
meddling in the ordinary buſineſs of juſtices of peace. Talbet v. 
Hubble, T. 14 C. 2. Str. 1154.1 

In ſuch caſe the act of the county juſtices will be void, and not 
merely a breach of the franchiſe. id.] 

[So where a city has an excluſive commiſſion (as new Sarum) 
the county juſtices cannot act in exciſe- matters within the city, 
though flat. 12 C. 2. c. 23. gives juriſdiction in them to juſtices 
reliding near the place. 1b:d. ] 

A juſtice of peace has no authority of any offence committed 
out of his borough, or county. Vide Dalt. 24. 

Unleſs it be felony, or breach of the peace; for then he may 
ſecure the offenders. 

Or he be ſpecially enabled by ſtatute to do it. 

But ſuch act out of his precinct is void. 

[He may commit a perſon for an act which is felony by the 
Ii law, in order to his being ſent over there to be tried. Re 
. Kimberley, M. 3 G. 2. Str. 848.] 

Two juſtices may take a recognizance for the appearance of 
ore charged with felony on the high ſeas at the ſeſſions of admir- 
aty, and the recognizance may be eſtreated into the exchequer. 


A. v. Muilman, II. 6 G. 3. Parker 241.) 
| A juſtice 
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formam, & effeftum ſtatuti. 


A juſtice of peace, out of his borough or county, cannot do 
act of juriſdiction of a thing within his precinct. R. C. Ge 
213. f 

But a mere examination, if he exerciſe no juriſdiction, he 
take, being out of his precinct. R. Cro. Car, 213, 9 

As, an examination of a perſon robbed, upon the /. 27 E. 
Cr 0s Car 2 13. ? 

By 9 G. 1. c. 7. a juſtice dwelling in a city or precinct thy 
is a county of itſelf, within the county at large, may act in hi 
own dwelling houſe within the county at large.“ 

*And by 24 G. 2. c. 55. if any perſon againſt whom a warm 
ſhall be iſſued, ſhall eſcape, go into, reſide or be in any place our 
of the juriſdiction of the juſtice granting the warrant, any Juſtice 
of the peace where ſuch perſon ſhall be, on proof or oath of the 
hand writing of the juſtice granting ſuch warrant ſhall indorſe his 
name thereon, and this thall be a ſufficient authority to execute 
the warrant within ſuch other juriſdiction. * | 


The authority of a juſtice of peace is to be uſed ſecundum vin, 


And if a ſtatute refers a matter to his diſcretion, it ought to be 
ſana diſcretio conformable to law and reaſon. 4 G. 100, a. 

If a thing be referred to the next juſtice, others without hin 
cannot intermeddle. Per Canc. 1 Sand. 263. 

But others may join with him. R. Sal. 477. 

90, if any authority 1s given to one juſtice, two or more may 
execute it. Dalt. 25. 

But if given to two, one alone cannot execute it. Dalt. 25, 

It a ſtatute gives authority to juſtices of peace to make a con» 
viction, the conviction muſt be exactly purſuant to the ſtatute, 

So juſtices of peace are confined to offences in a ſtatute named 
in their commiſſion, or which concern the peace of the kingdom 


in general; but cannot proceed for an offence againſt a ſtatute, b 

which creates a new offence, not named in the commiſſion. x 
[They (or the quarter ſeſſions) have no authority in nev 0 

created offences, but by expreſs words. Rex v. James, P. 19 

G. 2. Str. 1256. b 
Or, by which no juriſdiction is given to juſtices of peace: a 

they cannot take an indictment upon the ,. 2 & 3 £4. 6. 4 

&. 4 Mod. 5 Is to 
So they cannot take an indictment upon a penal ſtatute, vic Wſ * 

does not give them juriſdiction: as, upon the %. 1 & 2 Pl. & 

H. 11. for uſing more looms than one, when he does not dwell p 


in a city or borough. R. 4 Med. 379. 8 
Upon a /,. 1 & 2 Ph. & M. 3. for ſelling wares in 2 cotfo- 
ration being a foreigner, out of a fair, Cc. R. 5 Mod. 149. 
Nor, upon the „l. 5 El. 14. ſorging a falſe deed. R. C. I. 
87. Per 3 J. Peph. Dub, Cro, El. 601. R. 9 Co. 118. b. 
Vide poſt, (B. 3.) 
Nor upon the ſtatute of uſury. R. Sal. 680. 
So they cannot take an indictment for an offence at common 
law, not named in the commiſſion ; for the general comm 
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4 mnibus aliis tranſgreſſionibus, &c. muſt be intended for other 
f-nces intruſted to their cogniſance by the ſeveral ſtatutes which 
created or enlarged their power : and therefore, they cannot take 
in indictment for perjury at the common law, 1 Sal. 406. 

Nor for forgery. R. 1 Salk. 406. 

But an order of juſtices, tho' it be not purſuant to the authority, 
being upon a matter within their juriſdiction will not he abſolutely 
void, till it be avoided : and therefore, in an action upon a bond 
to perform it, if the defendant pleads, us order made, and the 

luntiſf ſhews a defective order, upon which the defendant de- 
murs, there ſhall be judgment for the plaintiff. R. Sal. 674. 

[By flat. . juſtices may act in relation to the 
poor, vagrants, high-ways, parochial taxes, levies or rates, though 
ated or chargeable in the place: but not on an appeal. ] 

By flat. 24 G 2. c. 44. and 30 G. 2. c. 24. no writ ſhall be 
ſued againſt a juſtice for any thing done in execution of his office 
without a month's notice, and he may tender amends, and plead 
it in bar with other plea ; or may pay money into court. Evidence 
{all not be given of any cauſe of action, but what is contained in 
notice. 

enden ſhall be brought againſt a conſtable for any thing 
dne in obedience to juſtice's warrant, unleſs he refuſe to ſhew it; 
and if action is brought againſt him without the juſtice, or with 
the juſtice, and the warrant is proved, jury ſhall find for conſtable, 
notwithſtanding defeCt of juriſdiction in juſtice, ] 

By fat. 26 G. 2. c. 14. juſtice's clerks ſhall take no fecs, but 
what ſhall be allowed by quarter- ſeſſions, and ratified by judges 
of aſſiſe; a table of fees to be depoſited with clerk of peace, and 
copy hung in the room where quarter-ſeſſions are held. Clerk 
taking more forfeits 20 /. 

[By fat. 26 G. 2. c. 27. no act or order of two juſtices ſhall 
be vacated for want of quorum unus expreſſed.] | 

[By t. 27 G. 2. c. 20. juſtices in warrant of diſtreſs ſhall 
deft when goods ſhall be ſold, between four and eight days.] 

[Officer may deduct reaſonable charges, and return overplus to 
the owner, ] | 

[This extends not to the acts for quakers' tithes.) 

(By fat. 7 G. 3. c. 21. all acts done by two juſtices qualified 
o act in cities, liberties, c. are good, though neither of them 
of the quorum. ] | 

By flat. 9 G. 3. c. 20. they are authoriſed in quarter: ſeſſion, 
0 preſentment of grand jury at aſſiſe, to order thirc-hall, c. 
to de repaired, and a rate on the county for the ſums laid out; if 
there is occaſion for ſudden repairs, not more than 301. two 
Jaltices may do it on view.] 

(By fat, 15 G. 3. c. 1. they may adminiſter oaths when any 
penalty is to be levied or diſtreſs made. ] 

(By Hat. 18 G. 3. c. 10. juſtices may award cofts on complaint 
Etermined by him: to be levied by diſtrats; for want of ic com- 
nitment from one mor{th to ten days or till money and expence of 
emmitment paid: where penalty amounts to 5 /, colts not ex- 
ceding one fifth to be deducted thereout.] 

Vor. IV. Mm 


(B. 2.) In High 'Treaſon, Miſpriſion, Oc. 


Joe, In caſes of treaſon, miſpriſion, and premunire, the juſtice; at 
K. 1, Kc. Peace ought to apprehend the offenders. 
—l..1&. And ſhall take their examination. H. P. C. 168. 
3 e And the information upon oath of others, who know any thing 
material, in writing ſigned by them. . 
And commit the offenders. H. P. C. 168. 
And take recognizances of the informers to give evidence ef; 
the council, or elſewhere when neceſſary, H. P. C. 168. ö 
And ſhall make a certificate of their proceeding to ſome of the 
privy council, Dalt. 212. (ifdit. of 1727. 460.) or to I. 7 
or the gaol- delivery. I. P. C. 168. : 
And by the ff, 5 El. 1. juſtices of peace at the quarter ſeſſions 


may inquire of premunire againſt ſuch as by writing, teaching, 


act, maintain the authority of the biſhop of Rowe heretoſore 
claimed in this realm; but in forty days or the firſt day of the 

term muſt certify it into B. R. on pain of 100 J. to every jultic 
of peace preſent at ſuch preſentment, | 

And by the /. 23 EI. 1. juſtices of peace may inquire cf 
treaſon againſt thoſe, who contrary to the /f. 13 LI. 2. ule, pub. b 
liſh, or put in ure any bull, &. from Rome, or abſolve or be $ 

abſolved by colour of it; or contrary to 23 Kl. 1. withdraw ans 
in the realm from their obedience, or for that intent to the Romiſ 3 
religion, or move to be reconciled to, or ſhall be reconciled tothe 6 
ſee of Rome. | þ 

And of miſpriſion of treaſon againſt thoſe, who contrary i» 
13 El. 2. conceal any bull, Ec. ; 00 

And of premunire againſt thoſe, who contrary to 13 . 2. 
abet the uſers, publiſhers, or receivers of fuch bulls ; or bring P 

into the realm, offer, or receive to uſe ny agus dei, Cc. 

And after ſuch inquiry, the juſtices of peace ought to certify cc 

their preſentments into B. R. without other precept. H. P. C. 
168. 4. 
Juſtices of peace have no authority to hear and determine ligt | 
treaſon, or miſpriſion of treaſon. H. P. C. 168. a: 
Nor petit treaſon. Semb. Comb. 405. ; cot 
Nor offences in caſes of premunire, H. P. C. 168. by 
Vide paſt, [B. 3+) che 
| or 
. or 
| (B. 3.) In Felony. in 
File Juſtices of peace have authority to inquire of all ſclonies, and 
. 3 Though it be murder. Dy. 69. 4. notwithſtanding that by the off 
. 3, Kc. fie 6 Ed. 1. 9. an homicide ſliall be impriſoned till the coming © if e 
—}. 1, cc, the juſtices in ere, or gaol-dchrery; and by the /. 4 Ed. 2.5 . 
. 1G. keepers of tlie peace ſhall {end their indictments before the julticts \ 
of gaol- delivery; for their authority has been ſince enlarged the 
the f. 19 Lid. 3. 2. and 34 Lid. 3. 1. H. P. C. 165, 166. Or y 
Or petit treaſon, as of a ſclony. G. L. 391. 4. bY * 
| cl 


JUSTICES OF PEACE. 


By the J. 18 Ed. 3. c. 2. juſtices of peace with other learned 
men, when need is, ſhall be aſſigned to hear and determine and 

ani felonies and treſpaſſes in the ſame county. 

And by the /f. 34 Ed. 3. 1. they may hear and determine, at 
the king's ſuit, all manner of felonies and treſpaſſes in the ſame 
county; and writs of oyer and zerminer ſhall be granted, Sc. 

And by the /. 17 R. 2. 10. in every commiſſion of the peace 
tro men of law ſhall be aſſigned, to make deliverance of thieves, 
and felons. 

But by the . 1 & 2 Ph, M. 13, juſtices of peace are 
directed to certify the examinations of priſoners ſor manſlaughter 
er felony, and the bailment of them, to the next gaol- delivery. 

Juſtices of peace may hear and determine all felonies by ſtatutes, 
which ſpecially give authority thereof to juſtices of peace, H, 
P. C. 167. 

And all felonies made by ſtatutes, in which no juriſdiction is 
giren to any juſtice, or court in particular, nor any ſpecial man- 
ger of trial preſcribed. 

But they cannot hear felonies, unleſs there be a clauſe in the 
commiſſion, ad audiendum & terminandum. H. P. C. 165. 

Yet by force of that clauſe, they cannot hear felonies limited 
by ſtatute, to juſtices of cyer and ?erminer ; as, forgery by tlie /?. 
5 El. 14, &c. H. P. C. 165. K. 2 Rol. 96. J. 25. 

And in regard of the direction above, by the „. 1 & 2 Ph. & 
N. 13. of ſending the examination of felons to the next gaol- 
delivery, they will not in diſcretion determine great felonies. 
H. P. C. 166. 

They cannot proceed upon an indictment taken before the 
coroner. H. P. C. 166, 168. 

Or, before juſtices of cyer and fer miner, or gaol-delivery, H. 
P. C. 166, 168. 

But only upon an indictment before themſelves or their prede- 
ceſſors. H. P. C. 166. 

Or tranſmitted to them from the ſnieriff's turn; by the /. 1 Ad. 
þ 2 H. . G 168. 

Juſtices of peace have no authority to hear and determine felony 
mainſt the /. 3 H. 7. 18, whereby the ſteward, treaſurer, and 
comptroller of the king's houſhold, or one of them, may inquire 
by twelve of the check-roll, if a ſworn ſervant admitted into the 
check- roll of the houſhold, have conſpired the death of the king, 
or a lord of the realm, or the king's council, the ſteward, treaſurer, 
or comptroller of the houthold : and on ſuch inquiſidon the 
offender ſhall be put to anſwer before the ſaid ſteward, treaſurer 
ad comptroller, or two of them, who may hear and try the 
ofender, not being a peer, by other twelve of the houſhold, and 
- _—_ by confeſſion or otherwiſe, he ſhall ſuffer as a felon, 

F. C. 167. | 

Not felony againſt the ,. 8 II. 6. 12, which gives juſtices of 
tte one bench or the other, jurifdiction of ſuch felons, who {tral 
" withdraw any record out of the charicery, exchequer, the one 
bench or the other, or treaſury, whereby any judgment is reverſed, 
Ar procurers and abcttors. 
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JUSTICES OF PEACE. 


And this ſtatute extends to thoſe who raiſe a record, P.c 
167. Bt 

And by the ſame flatute it ſhall be tried by a ju 
men of any of the ſame courts, and half of 1 ls 
108. 8 

Nor felony againſt the „l. 33 H. 6. 1. which enacts, tha ic 
ſervant who embezils his maſter's goods after his death, + : 

. . appear 
not in B. R. upon proclamation to be made by the ſheriff tw 
market days, upon a writ to him directed at the ſuit of the ex: 
cutor, it is felony : for B. R. muſt belt know the default of 
appearance, which is to be in that court. H. P. C. 165. 

Nor murder, homicide, c. committed within the king's 
houſe, which by the /. 33 H. 8. 12, ſhall be tried belive & 
lord ſteward, and in his abſence, before the treaſurer, and 
comptroller, and ſteward of the marſhalſea, or two of them. 

Nor felony againſt 5 El. 14. for forging, after a convidtion 
for the firſt offence, any deed, writing ſealed, court roll, will, of 
intent that the eſtates, of freehold or inheritance or intereſt of 
any perſon in any lands, freehold or copyhold, may be moleſted 
or charged, or that any perſon may claim any eſtate or intereſt for 
years in lands, not copyhold, or any annuity in fee-ſimple, fee. 
tail, for life, or years, or any obligation, bill obligatory, or ac. 
quittance z or for conſenting to ſuch forgery ; or uſing ſuch deed, 
or writing, knowing it to be forged : for the determination of 
ſuch felony is given to Juſtices of cher and ferminer and gaol- 
delivery. H. P. C. 167. 

Nor felony, where the ſtroke is in one county and the death 
in another, or, acceſſory in one county to a felony in another; 
for by the . 2 & 3 Ed. 6. 24. the trial of it is given to juſtices 
of gaol-delivery, and yer and zerminer. H. P. C. 167. 

Nor felony againſt the #. 27 El. 2. if any receive, relieve, aid, 
Oc. any jeſuit, Sc. knowingly. 

Every juſtice of peace by virtue of his commiſſion, may direc 
hue and cry to be made upon a felony committed. Vide Dalt 
105, 169. | 

May apprehend the felon, | 

Or make a precept to the ſheriff, bailiff, conſtable, Qc. to make 
fearch for the offender, upon a felony committed. 

Or, to arreſt and impriſon a perſon ſuſpected to be a felon, 
Dalt. 105. | 

By the ff. 2 & 3 Ph. & M. 10. a juſtice of peace; before 
whom any ſhall be brought for felony or ſuſpicion of it, {lll tae 
the examination of the priſoner, and information of ſuch as bring 
him, of the fact and circumſtances, and as much as is material 
ſhall put in writing within two days after. 

And by the . 1 & 2 Ph, & A. 13. fo ſhall he de bie 
bailment, if the felon be bailable. 

When bailable, and how he ſhall be bailed, Vide in Bai, f. 
1, &c.— G. 1.— K. 1.) 

The examination of the priſoner ſu be without oath; of tis 


witueſſes, upon oath. Per Ord. Lela. 2. 11, P. C. 20% 


Aud 


JUSTICES OF PEACE. 


And the ſon, or daughter may be examined againſt their mo- 


ther. Dull. 541. 5 
But not a wife againſt her huſband. H. P. C. 263. Vide 


lt, 540. 
e juſtice ſhall take the information of the whole truth, tho 
it tends to the acquittal of the felon. 

By the ff. 1 & 2 Ph. & AM, 13. and 2 & 3 Ph. & AA. 10. the 
zultice of peace is fineable, if he certify not ſuch examination, 
and information, and bail by him taken, to the next gaol-de- 


hvcrys 8 80 ; : 
Or, if it be petit larceny, it may be certified to the quarter- 


eſhons. 

3 And all recognizances and bailments taken by a juſtice of peace 
muit be certiſied the firſt day of the next ſeſſions ante meridien, 
Per Ord. Kelg. 1. 

By the /h. 2 & 3 Ph. & M. 10. the juſtices of peace may bind 
by recognizance ſuch as prove any thing material, to appear at 
the next gaol-delivery for the county, or corporation; and ſhall 
there certify ſuch recognizance, on pain of being fined, | 

If any refuſe to give evidence, the juſtice may commit him. 
Vide Dalt. 111. 

If the offender, being upon bail, do not appear at the next 
ſeſſons the firſt day, or if the proſecutor do not appear at the 
01! Bailey the firſt day of the ſeſſions, their default ſhall be re- 
corded, and proceſs go thereupon. XI. 2. 

If the offence be not bailable, the priſoner by mittimus ſhall be 
awarded to gaol. 

By the ff. 4 Fd, 3. 2. juſtices of peace ſhall ſend inditments 
(not determined before themſclyes) to the juſtice of gaol- de- 
liverys 
But if the party indicted does not appear before the juſtices of 
m6-delivery, the juſtices of peace cannot proceed afterwards : 
for the indictment is not before them; and the juſtices of gaol- 
delivery cannot make proceſs returnable before the juſtices of 


peace, R. 2 Rol. 96. J. 50. 
(B. 4.) For Preſervation of the Peace. 


By Reſtraint of thoſe who break it. 
By the f, N. 1. 3 Ed. 1. 1. le roy voit, que la peace de ſaint 


lie, Ede la terre, ſoit bien gar & mainteign” en touts points, & 
que commen drviture ſoit fait a teuts auxibien as pavers, Come as riches, 
ſans regard de nulluy. 

And by the ft. 1 Ed. 3. 16. (which firſt ordained juſtices of 
peace) authority was only given. to them to keep the peace, 
And therefore, every juſtice by himſelf may, for the prefſerva- 
tion of the peace, do all that a private man or conltable may do, 


May part, and reſtrain the aſſailants. 
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JUSTICES OF PEACE. 


(B. 5.) By Surety of the Peace, and Good Behaviour, 


So juſtices of peace by their commiſſion have authority to re, 
quire conjundtim aut diviſim ſurety of the peace and good he, 
haviour. 

And the juſtice may demand ſuch ſurety by par, if the 
party be preſent. Vide Forceable Entry, (D. 18.) Vid. Dat: 

„387. 
oh 508 by parol command an officer, or his ſervant, to ar. 
reſt him being preſent to find ſurety. Dat. 387. | 

Or may make a precept in writing under ſeal, to bring any be. 


fore a juſtice to find ſurety, Dalt. 387, 


B. 6) 
Recogai- 
zance for 
the peace 2 
How dil- 
char. ed. 


Þy releaſe. 


And ſuch precept may be directed to an officer, or other in. 
different perſon. Lamb. I. 2. c. 2. Dalt. 387. 

It muſt contain the cauſe. Lamb. /. 2. c. 2. Dalt. 385. 

For the form, to anſwer ſuch things as ſhall be objefted, is new 
and bad. Lamb. Il. 2. c. 2. But a warrant was made in this 
form. Per Poph. 3 Fac. and per Elleſmere Ld. Chanc. 4 Jac, 
Dalt. 301. (Edit. of 1727, 574.) Yet ſaid to be bad. 2 %. 591, 

It may warn the party himſelf before the juſtice, who granted 
it. Per Wray, 5 Co. 59. 


(B. 5.)* For what Cauſes the Surety of the Peace ſhall be 
granted.“ 


When a perſon has juſt cauſe to fear, that another burn his 
houſe, or do him a corporal hurt, or that he will procure others 
to do him ſuch miſchief, he may demand the ſurety of the peace 
againft ſuch perſon. 1 Hah, 127.* | 

*So, according to the better opinion, if he be threatened to be 
impriſoned. Id, ibid. 

But the peace ſhall not be granted to a man, merely becauſe 
he is at variance or at ſuit with his neighbour, Dalt. c. 116.* 
Nor becauſe he is afraid that the perſon againſt whom he 
prays it, will do harm to his ſervants or cattle, Lamb. 83.* 

Nor for a batery or treſpaſs that is paſt, or any breach of the 
peace that is paſt, Dalt, c. 11,* 


If a recognizance for the peace be taken by a juſtice, ſor his 
ducretiom without complaint, the juſtice alone may relcaſc it. 

If en upon complaint of another, he may releaſe it, if the 
reica'. be certified to the next ſeſſions, and recorded there, 

'ho' it be to keep the peace againit him and all people. Cant. 
21 Ed. 4. 40. b. 

And ſuch releaſe may be before the juſtice, who takes the te- 
cognizance, or another juſtice, | 

And ſhall be ſent with the recognizance to the ſeſſions ; for 
the recognizance may be foricited before the releaſe, and there- 
fore {hall not be cancelled, | R 

ut 


JUSTICES OF PEACE. 


But the king cannot releaſe or diſcharge a recognizance, be- 
fire it be forfeited. D. 21 Lid. 4. 40. ö. 2 Vent. 131. 

Nor the party, aſter the forfeiture. 21 Ed. J. 40. 6. 

But the king after forfeiture, may releaſe. 2 Vent. 131. 


Vide pat, (B. 8.) 


A recognizance of the peace will be diſcharged by the death or (B. 7. 
aemiſe of the king; for it was to keep the peace of the prefent By death 
king. 1 H. 7. 2. Dalt. 398. 

Or, by the death of him that required it. Dult. 398. 

Or, by the death of the recogniſor. Dalt. 398. 

But if it was forfeited before, it is not diſcharged: and 
therefore, it is ſafe for the juſtice to ſend it to the next ſeſſions. 


Dall. 398. 
t is not diſcharged by the death of the ſureties; for the ex- 


ecutors are bound. Dalt. 398. 
If after the death of the coguiſor, his recognizance be eſtreated 
in the excheguer, it {hall be diſcharged upon plea. R. Sav. 53. 
do upon motion. 


How a recognizance for the peace may be forfeited, or ſuper- 
feded, wide Ferceable Entry, (D. 26, 28.) 


A recognizance for good behaviour will be ſorſeited by any act, (B. 8.) 
which is a forfeiture of a recoynizance for the peace, Vide e 
0 . nce ter 
Ferceable Entry, (D. 27.) goud beha- 
Or by an act, which is a reafou for requiring ſurety for the vieur; how 
alkanes 1 vrlented, 
good behaviour, Ge. 
As, for being drunk. Dalt. 415. Vide Fre- 
do for an cfcape from a conitable after an arreſt upon ſuſpicion E, 
of 4 crime. X. 2 Leo. 166. n 
If he go in company with riotous maleſactors. C. EJ. 86. 
Or go with weapons in an hoſtile manner. oe E!. 86. 
If he threatzn another to beat him, or fight with him. Ov. 
E. 85. 4 Inſt. 181. 
If he take the goods of another tho' it be not with violence. 
Rr Wray, Cro. El. 86. 
But it is not forfeited, if the party ſays, to one, not an oſſicer, 
or not in the execution of his office, you are a quarretſone fellatu, 
or ſcurvy nate (Vide 2 Rol. 228.) Dalt. 415. 
Or, to a merchant, you are « baundribt. Dait. 415. 
Or, to a man, u are a liar, drinkard, Sc. K. 4 Inſt, 181. 
for tho' they are provocations, they do not end immediately to 
the breach of the peace. X. ibiden's Dub. Cid. El. 86. Per 
3 J. 31:4. 249. 
Or, il the party commit a treſpaſs grare claim fregit, tho! it 
be intended vi & armis & contra pacen, where it is only in re— 
putation of law. R. 4 ſt. 181. G. Il. 86. 
Or treſpaſs to the goods and chattcls, aud not to the perſon of 


2 mau. + Injl, 181. 
M m 4 A recog- 
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A recognizance for good behaviour, as well as for the 
may be releaſed. Vide Dalt. 415. | * 

Or ſuperſeded, or removed by certiorari, Dalt. 415. 

If the party refuſes ſurety he ſhall be committed. 

But if the party committed bring an habeas corpus, the return 
muſt ſhew for what cauſe the ſureties were required, and in what 
ſum, and all in certain. R. 2 Vent. 23. | 

[Eftreats ought not to be made on proof by witneſſes of miſbe. 
haviour out of court ; but for non-appearance they ought, for the 
breach appears by act of court. R. v. u, P. 18 6. 2. 
Parker 54.1 


If a recognizance for the peace, or good behaviour be broken, 
there ſhall be a ſcire facias upon it. 4 Iii. 181, | 

And the party cannot be indicted for a breach before a fein 
facias, R. 1 Rol. goo. I. 10. R. Ray. 196. 


Vide Forceable Entry, (D. 16, &c.) 


(B. 9.) By Suppreſſion of Riots, Sc. 
So, by the g. 34 Ed. 3. 1. juſtices of peace ſhall have power 


to reſtrai:: all evil doers, rioters, and other burretors, and to ar- 
reſt, purſus, and puniſh them according to law. x 

By the ff. 13 H. 4. 7. it any riot be made, the juſtices or two 
of them, with the ſheriff, or under-theriff, and poſe comitatus, if 
need be, jhall arreſt them, and record what they find done in 
their preſence, by which record the offenders ſhall be convicted 
as in forcible entry: but it the offenders be departed before the 
juſtices come, they ſhall inquire of ſuch riot within a month, and 
hear and determine it. And if the truth cannot be ſo found, 
they {hall certify the king and council in a month, on which cer- 
tiſicate, being of.the force of a preſentment, the offenders ſhall 
be put to anſwer; and if they traverſe it, it ſhall be ſent into 
B. R. and if convicted they ſhall be puniſhed at the diſcretion of 
the king and council, If they refuſe to appear at the firſt pre- 
cept, then ſhall go a cap:as, then a proclamation in the county to 
appear in three weeks, and on default, at the return of the pro- 
clamation they ſhall be convicted. And the next juſtice of peace, 
or ſheriſt, or judge of athie, not doing execution of this ſtatute 
in caſe of a riot, &c. in their preſence, ſhall as oft forfeit 1000. 
— Confirmed by the ,. 19 H. 7. 13. 

By the . 2 H. 5. 8. a writ ſhall go to the juſtices, to put the 
former ſtatute in execution; but if they neglect it, a commiſſion 
{hall go to inquire of ſuch riots, and of the default of the juſtices, 
and that, tho' no writ came to them. But they ſhall execute it 
at the king's charge to be allowed by the ſheriff, And theſe ſta. 
tutes ſhall hold place in cities, and boroughs, which have juſlices 
of peace, 

By the /. 2 H. 5. 9. (confirmed + by the ff. 8 I. 6. 14. on 


complaint that felons or rioters are fled, witneſied under the ſcal 
af 


JUSTICES OF PEACE. 


if two juſtices of peace, and the ſheriff, that the common fame 
uns of ſuch riots, the chancellor ſhall ſend out a capias, and a 
writ of proclamation, and if not then taken, they ſhall be attaint. 

By the A. 19 H. 7. 13. on inquiry of riots, the ſheriff thall 
eturn twenty-four jurors of 205, freehold, or 26s. 8 d. copy- 
hold, or both, and 20. iſſue the firſt day, 405. the ſecond day, 
on pain of 20/. and if the riot be not found by reaſon of main- 
tenance or embracery, the juſtices ſhall certify ſuch maintainors 
or embracers, together with the riot, on pain of 20/, and they 
hall forfeit 201. 

By /. 1 6. 2. c. 5. every juſtice, ſheriff, under-ſheriff, and 
mayor, ſhall, on notice or knowledge of any unlawtul, riotous, 
and tumultuous aſſembly of perſons, to the number of twelve or 
more, together with ſuch help as he ſhall command, reſort to 
the place, on which he ſhall, amongſt the rioters, or as near to 
them as he can ſafely come, with a loud voice command, er 
cauſe to be commanded, ſilence, while proclamation is making, 
and after that ſhall openly, with a loud voice, make or cauſe to 
be made proclamation, in words to the effec prefcrived by the 


att, quad vide. 


What is a riot, Cc. and how ſuppreſſed upon view, vide in 
Hurcibie Entry, (D. 8, &c. 14.) 


If the rioters are departed, an inquiſition may be made within 
a month. Dalt. 299. 

If other juſtices take the inquiſition, it is ſuſſicient. Dat. 299. 

And, if it be within a calendar month. 1 Sd. 186. 

Or, if it be after the month it is good, but the juſtices are 
fneable; for the juſtices by their commiſſion may inquire. YL. 
Vide Dalt. 299. 
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(B. 10.) 
Upon inqui- 
ni tion. 


Or if the jury be charged within a month, tho? they make 


their preſentment afterwards. Dalt. 299. 

Juſtices of peace may inquire, tho' none of then be of the q:0- 
rum, R. 2 Leo. 184. Dalt. 299. 

After inquiſition taken, the juſtices may iſſue proceſs for the 
party. Dalt. 300. 

They may hear and determine, and thereupon fine and impri- 
ſon, Dalt. 300. 

And, upon payment or ſurety for it, may deliver. Dali. 3c. 

But ſuch inquiſition is traverfable. Dal?. 300. 

And if it be traverſed, it ſhall be ſent to B. R. or the quarter- 
(ellons, Dalt. 300. 

b it may be taken, except at the quarter- ſeſſions. Dab. 
I did, 186. 

The ſheriff need not join in taking the inquiſition. Dalt. 200. 

A certificate to the council of B. E. ought to be made, if upon 
he inquiſition, the riot, by maintenancy of embracery, be con- 
cealed, Dalt. 301. 

lf the jury find ten guilty, the juſtices may certify twenty to 
be rioters, Dat. 302. 

And 
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And the certificate may ſupply any thing material omitted; 
the inquiſition. Dalt. 302. « omitted n 
But if any juſtice dies within a month after inqui : 
ficate cannot be made, Vide Dalt. 302. Pur}, the ct. 


By the g. 5 R. 2. 7. 15 K. 2. 2. and 8 H. 6. g. juſtices of 


peace may give redreſs upon a forcible entry or detainer, J, 


Forceable Entry, (A. 1, &c.—B. 1, 2.—D. 1, &c.) 


(B. 11.) By Puniſhment of Treſpaſſes. 


By the /. 18 Ed. 3. 2. and 34 Ed. 3. 1. juſtices of peace may 
hear and determine at the king's ſuit all manner of treſpaſies i 
the ſame county. 

(By . 15 G. 2. c. 33. % 6. any perſon taking the ruſh ot 
ſhrub called ſtarr or bent, on the North-Weſt coaſt of Engle 
convicted before one juſtice, forfeits 20s. and for the ſecond 
da. to ſuffer a year's impriſonment, whipping and hard hz. 

ur. 

[/- 7- any perſon having it, within five miles of ſuch places 
ſhall be deemed the puller of it, and forfeit 204. 


(B. 12.) By Seizure of Arms, &c, 


The ſtatutes which concern arms are pro bono pacis. 

By the /. Mrib. 2 Ed. 3. 3. none, except the king's ſervants 
in his preſence, his miniſters in executing office, or aſſiſtants, or 
on hue and cry, ſhall come before the king's juſtices or minilters 
during their office with force, nor bring force in an attray of the 
peace, nor go or ride armed, &c. on pain to foricit their armour 
and their bodies to priſon at the king's pleaſure. Corp, by the 
ft. 7 R. 2. 13. and 20 KR, 2. 1. N 

The juſtice may command the offenders upon view, or com- 
plaint, to find ſurety for the peace. 

Or ſhall go to the place where the force is, and make a record of 
it, and afterwards may commit the offenders, and ſcize and ap- 
praiſe the arms found with them, and the record ſhall be elireated 
in the excheguer, that the king be anſwered for the arms, or the 
value. Dalt. 130. 

If the force be in a houſe, he may enter and ſearch there, 
Dalt. 130. 

The juſtice may fine the offenders committed, and the recurd 
of it ſhall be certified to the next general ſeſſions, as in forcivis 
entry. Dalt. 130. | 

Or, in B. R. or the juſtices of gaol-delivery. Dal. 130 

Or, upon payment of the fine or ſurety for it, the juſtice my 
deliver them. Dalt. 130. 

So there may be an information againſt any one for going of 
riding in arms to the terror of people. 3 Mod. 117. i 

Upon ſuch force there may be a writ upon the „i. North. d. 


rected to the ſheriff or the juſtice, commanding him, tit le 
g , maar 


o 
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mike proclamation ne quis armatus contra pacem & flatutum accedat, 
i, And all offenders after proclamation commit to priſon, and 
auſe their arms to be ſeized and appraiſed. F. N. B. 249. F. 

Aſter proclamation the juſtice may enter himſelf, or by inqui- 
rn, make ſearch for arms. Dalt. 129. 

But if the offenders upon proclamation depart, he cannot com- 
nit them, or ſeize their arms. Dalt. 129. 

The juſtice muſt purſue the writ and make return of it. Vide 


Dall. 129. 
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(B. 13.) For Reſtraint of Offences againſt Religion, 
Witchcraft. 


"IR 


Juſtices of peace have conuſance of ſeveral offences againſt re- 74. vuſi 
ſeion, to the common annoyance of the country, to the preju- beer, 
dice of trade, or deceit of the people. . 13. 
By their commiſſion juſtices of peace may inquire de weneficiio, 
meantationibus, ſortilegus, arte magica. | 

By the ff. 1 Fac. 12. + if any ſhall take upon him by with- +ſReyeates 
eaſt, inchantment, charm, or ſorcery, to tell where treaſure by the g. 
may be found in the earth, or loſt goods found; or to the intent? * 
to provoke to unlawful love, or whereby cattle or goods ſhall be 
&ſtroyed or impaired, or to hurt any perſon in his body, though 
the fame be not effected, he ſhall for the firſt offence be impri- 
ned for a year, without bail, and once a quarter ſtand fix hours 
in the pillory in a market town on a market or fair day, and there 


openly confeſs his offence. —And the ſecond offence is felony. 
File Fuftices, (S. 13.) 


s E 
1 8 1 2 
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(B. 14.) Popery. 
So juſtices of peace have juriſdiction by the /. 23 El. 1. to E 14.) 


quire (within a year and a day after committing) of any offence Mai. 
aainſt 1 EI. 1. 5 El. 1. 13 El. 2. and 23 El. 1. touching 

ler majeſty's government in cauſes eccleſiaſtical, or other matters 
buchiug the ſervice of God, coming to church, or eſtabliſhment 

true religion, 

By the ,. 1 El. 2. all miniſters ſhall uſe the book of common 
prayer; and if any manner of parſon, vicar, or other whatſoever 
miniſter refuſe ſo to do, or uſe any other right, ceremony, & c. he 
lhall forfeit one year's profit of his ſpiritual benefices, and be im- 
jnſoned for fix months; and if any perſon ſpeak in derogation 
o the book of common prayer, or procure any parton, vicar, or 
aber miniſter to ſing or ſay any common or open prayer, or to 
alminiſter the ſacrament, otherwiſe than as in the book of com- 
mon prayer, he ſhall forfeit one hundred marks, which if he do 
Mt pay within ſix weeks after conviction, he ſhall inſtead of the 
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ail ſum ſuffer impriſonment for ſix months, 4 

by the f. 23 El. 1. he who ſays maſs forfeits two hundred 4 
Marks and a year's impriſonment ; he who hears it one hunqted * 
| markes p 
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(B. 15.) 
Other ſu- 
perſtition. 


4.) if a ſubject, above ſixteen, who hath without cauſe abſented 
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marks and like impriſonment. But by the ,. 29 Ed. 6. the cen, 
viction ſhall be in B. R. or the aſſiſes, and not elſewhere, 

By the /. 11 & 12 V. 3. 4. if popiſh biſhop, prieſt, Gr. f. 
maſs, or exerciſe any part of his function, or any papiſt * 
ſchool, educate or board youth, he ſhall ſuffer perpetual impri. 
ſonment. Repealed by /f. 18 G. 3. c. 60. v. B. 18. 

Every one who chants maſs, tho' not a parſon, will be within 
the ff. 1 El. 2. R. Dy. 203. | 

If upon the f. 1 El. 2. there be judgment, that he forfeit 199 
marks, and if he does not pay it within fix weeks quod imbriſn. 
etur, and the fine is eſtreated, and he afterwards dies within the 
ſix weeks, the ſine ſhall be levied againſt the executor, Dy, 
Dy. 203. 231. . But Dy. 231. b. in marg. ſemb, acc, 


- 


As to contempt of the ſacrament, common prayer, or any te. 


ligious ſervice, vide Sacraments, (E.—PF.)—Temps, (B. 3. 


By the ff. 3 & 4 Ed. 6. 10. any, having miſſals, &c. or books 
or images, Sc. heretofore uſed in churches, ſhall deface, or de. 
liver them to the mayor, &c. or churchwarden, to be in three 
months delivered to the ordinary to be deſtroyed, on pain of 16, 
for every book, for the firſt offence, 47. for the 2d, impriſon- 
ment at the king's will for the 3d. And the mayor, &c, not de. 
livering, &c. forfeits 4c/. and the biſhop not deſtroying, 40. 
which offences juſtices of peace may determine, 

By the ft. 3 Fac. 5. none ſhall import, print, ſell, or buy any 
popiſh books on pain of 40s. per book, a third part to the king, 
a third to the poor, and a 3d to the informer ; and two juſtices 
of the peace, or the mayor, c. where the liberty is, may ſearch 
houſes or lodgings of a popiſh recuſant conviét, or whoſe wit 
is ſuch, for popiſh books and relicts, and may deface or burn 
them; but if valuable, they ſhall be defaced at the quarter ſeſſion; 
and returned to the owner. 


(B. 16.) Conventicle. 
By the /i. 35 El. 1. (declared to be in force by the /. 16 Car. 


2 month from divine ſervice, perſuade any to be preſent ata 
conventicle, &c. or be preſent, &c. he ſhall be impriſoned without 
bail, till he conform and make ſubmiſſion purſuant to that act; 
and if he conform not in three months, on the requeſt of: 
juſtice of peace, Oc. ſhall at the aſſiſes or quarter ſeſſions abjure 
which abjuration the juſtice of peace ſhall record, and certify to 
the aſhſcs. 

By the ff. 22 Car. 2. 1. if a ſubject, of the age of ſixteen, t 
upwards, be preſent at a conventicle, &c. where five or more 
beſides the houſhold are aſſembled, any juſtice of peace or chick 
magiſtrate of a corporation on confeſſion, oath of two witneſſes, 
or notoriety of the fact, may record the offence and impoſe 5. 


on every offender, and certify the record, which is a full co. 
vichion, 


bad 
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tion, to the quarter ſeſſions, and may ſet 105. for the 2d 
offence to be levied by diſtreſs and ſale, Sc. And if a c- 
unt, on the goods of her huſband ; if poor, on the s of any 

ſent, ſo that no one pay above 101. one 3d to the king, which 
{all be delivered by the juſtice of peace into the quarter ſeſſions, 


and there to the ſheriff, and a memorial of payment recorded, 


and certified into the exchequer; a 3d te the poor; and a 3d to 
the informer and to ſuch as the juſtice thinks active in the 
diſcovery- 

Provided any charged above 104. may appeal in writing to the 
quarter ſeſſions, and give a recognizance to proſecute with effect, 
where the juſtice ſhall certify ſuch conviction, and the evidence 
en which it paſt, and the recognizance, and the appellant, if de- 
termined againſt him, ſhall pay treble coſts, 

He who preaches in a conventicle, &c, or ſuffers it in his 
houſe, forfeits 20 J. to be levied by diſtreſs and ſale, c. or if 
unknown, fled, or inſolvent, on the goods of any preſent, ſo 
that none pay above 10. And the juſtice of peace, c. on de- 
atal of entry, may break the houſe, Sc. provided every offence be 
proſecuted within three months, 

But by the f. 1 V. & M. 18. the ff. 35 El. or 22 Car. 2. 
ſhall not extend to any preſent at, or preacher in any congregation, 
Ec. with doors open, certified to the biſhop of the dioceſe, arch- 
deacon, or quarter ſeſſions, and regiſtred in their courts, who 
ſhall take the oaths of allegiance, and ſupremacy, or declaration 
of fidelity, and ſubſcribe the declaration in the /½. 30 Car. 2. 
And if the preacher approve and ſubſcribe the thirty-nine articles, 
except 34th, 35th, 36th, and part of the 20th and 27th, at the 
quarter- ſeſſions. 

Let he will be liable to the former ſtatutes, unleſs he be qua- 
liked 23 the ſtatute requires. X. Sal. 572. 

And a licence in one county, does not give a liberty in ano- 
ther. Sal. 572. Mod. Ca. 228. But this is altered by the /. 
10 Ann. Sal. 5 72. 

An action gui tam, &c. lies againſt a juſtice of peace, if he 
reſuſe to examine upon complaint; tho? he is not bound to con- 
vict, Skin, 60, 


(B. 17.) Recuſant convict. 
By the f. 35 El. 2. and 3 Fac. 5. a popiſh recuſant convict 


for not repairing to church, hall in forty days repair to the 
dwelling of himſelf, or parents, or birth, (unleſs ſtayed by or- 
der of the king or fix of the privy council, ſickneſs, or impriſon- 
ment, or be out of the realm, and then in twenty days after the 
impediment removed,) and not remove above five miles thence, 
vithout licence in writing from the king, three of the privy 
council, or ſour juſtices of the peace with aſſent of the bithop, 
lieutenant, or deputy lieutenant, or obliged by proceſs, Sc. on 
pan of lofing all his goods, and frechold lands to the king, 
aud copyhold to the lord of the manor, unleſs recuſant, on 
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all his lands, annuities, &c. during life. 
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then to the king, during life, but ſhall certify his name 1 
the miniſter or conſtable, and he to the quarter ſeſſions, 

By the ft. 3 Fac. 5. if any popiſh recuſant convict come into 
court where the king or his heir apparent is, he forfeits 1091, , 
moiety to the king, a moiety to the proſecutor, 

He ſhall in ten days after conviction depart from Londen and 

ten miles diſtance, unleſs he be a tradeſman, or have a conſtany 
dwelling there, on like pain of 100/, moiety, c. 
He ſhall not practice common or civil law, as a counſellor 
attorney, ſolicitor, advocate, proctor; nor phyſick; or be an 
apothecary, judge, ſteward, regiſter, town-clerk, or officer of 
any court; or be officer in any troop, ſhip, or fort, on liks 
pain of 1007, 

A popith recuſant convict, or if his wife be convict, unleſ 
he, his children and ſervants hear divine ſervice, and bein 
of meet age receive the ſacrament, Sc. ſhall be diſabled t 
exerciſe any office or charge in the commonwealth by himſclf, 
or deputy. 

A popith recuſant convict ſhall not be executor, adminiſtrator, 
or guardian in chivalry, ſocage, or nurture: nor, by the ,. 12 
Car. 2. 24. guardian by deviſe. 

He ſhall be as excommunicate and diſabled to ſue any action, but 
for lands not ſeized for recuſancy. 

If married otherwiſe than according to the law of the realm, 
the man ſhall be diſabled from being tenant by the curteſy, 
or if his wife have no eſtate of which he can be ſo, ſhall for. 
feit 100 J. the woman ſhall loſe her dower, jointure, frankbank, 
and cuſtomary ſhare of her huſband's goods: if he cauſe his 
child to be baptized otherwiſe, he forfeits 100 J. one 3d to the 
king, a 3d to the poor, a 3d to the informer : if buried otherwiſe, 
his executor or adminiſtrator forfeits 20 J. to the king, poor, 
and informer, 

By the g. 23 El. 1. 29 El. 6. and 3 Fac. 4. a popiſh re- 
cuſant convict forfeits 20/. per month, or two parts of his 
lands and tenements whereof he is ſeiſed, or ſettled to his uſe 
or in truſt for him, or wherewith he or his family is reheved, at 
the election of the king. | 3 

By the /f. 3 Fac. 5. a /me covert being a popiſh re- 
cuſant convict, if her huſband be not, forfeits two parts 
of her jointure, and dower, and cannot be executrix or ad- 
miniſtratrix to her huſband, or demand any portion of his 


| | goods, 


By the . 1 Fac. 4. and 3 For. 5. a perſon whodends any 
child to a ſeminary, &c. or to have his education beyond ſea, 
without licence from the king or fix privy council {not being a 
merchant, factor, &c.) ſorfeits 100 J. (And by the ,. 3 Gr: 
2, If he ſend a child, Sc. or relief to ſuch child, or benero- 
lence, &c. to any religious houſe, he ſhall be diſabled to ſue 
or be committee of a ward, executor, or adminiſtrator, or to take 


2 legacy, or gift, or bear any office, and ſhall loſe all his goods, an 
Aw 
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And the perſon ſent ſhall be diſabled to enjoy or take by de- 
tent, deviſe, Sc. any lands, goods, Sc. or be executor, &c. un- 
Iſs he take the oaths and receive the ſacrament, &c. but they 
ſhall go to the next heir, not recuſant, till conformity, who ſhall 
ten account for the profits, &c. 

By the ff. 3 Jace 5. and 1 V. & M. 26. a popith recuſant 
convict, and he refuſing to repeat and ſubſcribe the declaration 


in the . 30 Car. 2. when tendred by two juſtices of peace, 


or to appear on notice by warrant under the hands and ſeals 
of two juſtices left at his abode, whereupon his name ſhall be 
certified and recorded at the quarter ſeſſions, ſhall be diſabled 
to preſent to any benefice, free-ſchool, hoſpital, &c. or any in 
truſt for him, or to grant the next avoidance, until at quarter 
ſons he ſubſcribe the declaration and take the oaths, Ec. but 
ſuch preſentation, Sc. ſhall be given to the two univerſities of 
Oxferd and Cambridge reſpectively. 

But if the conviction be pardoned, he ſhall be reſtored to his 
ability. R. per 3 J. 3 Lev. 333 

If after conviction the king takes the advowſon as part 
of his two parts, he ſhall preſent, not the univerſity. Per 
37. Jen. 27. 

By the . 11 & 12 V. 3. 4. any educated in popery, who 
after eighteen years of age doth not in fix months take the oaths, 
C. and ſubſcribe the declaration 30 Car. 2. ſhall be difabled to 
uke by deſcent, deviſe, or limitation, any lands, &c. for himſelf 
only, but his next of kin, being proteſtant, ſhall take the profits 
during his life, or till he take the oaths and ſubſcribe the declara- 
tion, Sc. without account. And no papiſt ſhall be able to 
purchaſe in his own, or any other's name. Repealed by /?. 18 
C. 3. c. 60. v. B. 18. a 

By the ff, 3 Fac. 5. the armour, Cc. of a popiſh recuſant 
convict ſhall be ſeized by warrant of four juſtices of peace at the 
quarter ſeſſions, (except ſuch as the juſtices think neceſſary for 
ſecurity of his houſe or perſon,) and kept at his coſts where the 
jultices think fit: and if any refuſe to ſhew his armour, Cc. or 
diturb the delivery, he ſhall forfeit the armour, &c, and ſuffer 
three months impriſonment, without bail. 

And by the „. 1 W. & M. 15. a papiſt refuſing the oaths 
and declaration, 30 Car. 2. or to appear on notice left at his 
abode by warrant from two juſtices of peace, if he keep any 
arms, Cc. more than allowed by order of quarter ſeſſions for 
defence, two juſtices may authorize any in the day time with 
a conſtable to ſearch for and ſeize them, and deliver them at 
the quarter ſeſſions 3 and may commit for three months without 
bail a papiſt not diſcovering arms, or hindering the ſearch or ſei- 
zure, who {hall forfeit the arms, &c. and treble value as appraiſcd 
à quarter ſeſſions. 

And a concealer of arms ſhall be committed three months 
vithout bail, and forfeit treble value; and a diſcoverer 
a the concealment ſhall have the value of the arms, Er. 
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(B. 18.) 
Proſecution 
for recu - 
ſancy. 


where there are only ten days after / M. before the ſeſſions, i 
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to be aſſeſſed by the juſtices at ſeſſions, and levi diſtreſs , 
ſale, c. n N * 
And no papiſt ſo refuſing, c. ſhall keep an ho 
value of 5 J. which two juitices of peace by ab ev "A 
ſeize, and commit the concealer for three months without ww, 
who ſorfeits treble value. ; 
By the ,. 1 W. & M. 8. if a perſon on the 2d refuſal | 
bound over to the aſſiſes and there refuſe them, and made : 
to make and ſubſcribe the declaration 30 Car. 2. he ſhall bend 
as a popiſh recuſant convict. ; 
By the ff. 1 U. & M. 9. any juſtice of peace ſhall cans 
a reputed papiſt, not being a foreigner, in London or ten miles 
compaſs, to be brought before him and tender the declaration 
30 Car. 2, who refuſing and yet continuing in London or Wl 
minſter, or ten miles diſtance, unleſs a tradeſman, or hath 4 0 
ſtant dwelling there, and certifies his name at the ſeſſions ſhall 
forfeit as a popiſh recuſant convict : ſo ſhall refuſers, whol 
names the juſtices ſhall certify into B. R. or the next quarter 
ſeſſions, if they do not take and ſubſcribe the declaration neut 
term or quarter ſeſſions, 


By the /. 27 Kl. 2. if any perſon, knowing a jeſuit, ©, in 
England, diſcover it not in twelve days to a juſtice of peace, &. 
he thall be fined and impriſoned at the king's pleaſure : and the 
juſtice of peace, not diſcovering it in twenty-eight days, to ſon: 
of the privy council, forfeits 200 marks, 

By the 160 35 H. 2. a jeſuit, &c. examined and refuſingto 
anſwer, whether he be ſo or not, ſhall be committed till he 
directly anſwer. 

By the ff. 3 Jac. 4. churchwardens and conſtables, once x 
year ſhall preſent the monthly abſence of a popiſh recuſant, and 
the names of children nine years old, and ſervants, at quarter 
ſeſſions, on pain of 20 4. and for every conviction on ſuch preſents 
ment ſhall have 40 5. | 

If preſented, and on proclamation he renders not him- 
ſelf to the ſheriff before next quarter ſeſſions, he ſhall be 


convict, Er. 
But a preſentment for abſence the firſt M. and ſo for ſix months, 


bad, R. Ray. 434. | 

By the /. 11 & 12 IV. 3. 4. any apprehending a jeſuit, C, 
ſo that he be convict of exerciſing his function, ſhall have 1co/, 
from the ſheriff, Who ſhall pay it in four months on certificate, 


and on pain of 200 /. 


By the „. 3 ac. 5. any diſcovering a recuſant, or a retainer : 
of a jeſuit, Sc. to a juſtice of peace in three days after the 0. to 
fence ſhall be pardoned himſelf, and have a 3d part of the forfci- i 
ture, if it exceed not 150 J. and then 50/1. provided he be taken, = 
and convicted. | 

By the /. 29 El. 6. indictment of a recuſant ſhall be good, tho = 


the party is not {aid to be within the realm, 


JUSTICES OF PEACE. 


By the /t. 3 Fac. 4. it ſhall not be reverſed for defect or want 
of form, unleſs the party conform. Ray. 434. 

So, by the ff. 22 Car. 21. indictment for being or preaching 
ata conventicle, &'c. or any proceeding on that act, ſhall not be 
impeached for default of form. 

And if he conform, the conviction upon the /f. 3 Fac. 4. ſhall 
not be reverſed by writ of error, but ſhall be quaſhed in the ex- 
chequer, Ray. 434. 

[By Hat. 18 G. 3. c. 60. the fat. 11 & 12 V. 3. 4. as far 
as it relates to apprehending, taking, or proſecuting popiſh bi- 
ſhops, prieſts, or jeſuits, or ſubjects them, or papiſts, educating 
youth, to perpetual impriſonment; or diſables papiſts to inherit, 
Fe, and gives to the next of kin; or diſables them to purchaſe 
manors, lands, &'c. or makes void all profits, &c. out of lands 
for their behoof, is repealed, as to all who ſhall take the oath 
there preſcribed of allegiance to king George, abjuring the Pre- 
tender, rejecting the poſitions that hereticks may be murdered, 
or that no faith is to be kept with them, that princes ezcommu- 
nicated, &c. may be depoſed or murdered by any perſon, and 
declaring that the pope, &c have no temporal or civil juriſdiction 


in this realm, ] 


(B. 19.) Recuſant conforming. 


Upon conformity, the recuſant ſhall make the ſubmiſſion 
preſcribed by the. 35 El. 2. 

By the . 3 Fac. 4. a popiſh recuſant conforming, ſhall in 
a year after receive the ſacrement, &c. on pain of 20/, 
and ſo once every year on pain of 4o/. for the 2d year, 
and 60 J. every ſubſequent year, a moiety to the king, a moi- 
ety to the informer, to be recovered at JW/eftminſter, ailiſes, or 
quarter ſeſſions. | 

And an information upon this ſtatute is ſuſ.cient, tho? 
the time or court, where the conviction was had, does not 
hears if there be no demurrer to it. R. ofter Verdict, 2 

ro. 365. 

Or, when, and before whom he conformed. R. 2 Cro. 366. 

But by a conformity declared in court before the trial, the action 
of debt commenced {hall be diſcharged ; for the proſecutor ſues 
ſubject to that hazard. N. Raym. 465. 


(B. 20.) Non-Conformilt, 


By the /. 13 & 14 Car. 2. 4. and 15 Car. 2. 6. on certificate 
from the biſhop, that any perſon diſabled or prohibited to preach, 
Cc. (by reafon of non conformity) hath preached any ſermon, Se. 
two juitices of peace or mayor, &'c. may commit, Sc. for three 
months without bail. 


By the . 17 Car. 2. 2. perſons not declaring aſſent to the come 


mon prayer, &c. ſhall not come within five miles of a corporation, 
Vol. IV, N n &c . 
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c. nor teach ſchool, &c. on pain of 40 J. one third part to the 
king, a third to the poor, and a third to the proſecutor at 7 
minſler, afſiſes, or quarter ſeſſions. 5 

But by the /,. 1 V. & M. 18. a perſon, qualified by that 
act to preach, ſhall not be ſubject to the penalties of the fad 
ſtatutes. 
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I (B. 21.) Quaker. 

3 By the F. 13 & 14 Car. 2. l. a quaker refuſing the oat, 
4 when duly tendred, or maintaining all oaths unlawful, or aſſem. 
8 bling for religion, &c. forſeits not exceeding 5 /. to be levied 


* by diſtreſs and ſale, Sc. and for want ef diſtreſs and non- 
] payment in a week, to be committed to gaol or houſe of cor. 
rection; for the ſecond offencg not cxceeding 10 J. to the uſe 
of the houſe of correction, to be levied, c. on conviction 
by verdict, confeſſion, or notoriety of the fact at the quar. 
ter ſeſſions, Sc. for the third offence ſhall abjure, or be 
tranſported. 

But by the ff. 1 W. A. 18. a perſon ſubſcribing the deck. 
ration 30 Car. 2. and taking the declaration of fidelity, and 
profeſſion of the chriſtian belief there preſcribed, is exempted 
from the penalty of the ſaid ſtatute /ypra. Provided he produce 
two witneſſes to ſwear they believe him a proteſtant difſenter, 
or a certificate under the hands of four conformiſts and ſ df 
his congregation, owning him, tc. and the juſtice of peace ſhall 
require a recognizance with two ſureties of 50 J. and for failute 
commit him till produced. | 


fe 
(B. 22.) Profanation. n 
| 2c 
X : N B 
As to penalties and offences in the negle&, or profa- 
nation of the ſacraments, or divine ſervice, Vide Sacraments, . 
(E.—F.) 70 
3 f L 
As to offences by proſanation of the ſabbath, Vide Ten, 
(B. 3. (3 
(; 23.) By theft. 21 Fac. 20. (continued by the ff. 3 Car. 4. and 16 
Curfing Car, 4.} and by the ff. 6 & 7 V. 3. 1 1. if any be convict of pro 
_ phane curſing or ſwearing, by confeſhon, oath ot one witnels, 
or hearing of juſtice of peace, before any juſt ice of the county 6 
or corporation, he ſhall forfeit, if a ſervant, day- labourer, cons ſt 
mon ſoldier, or ſeaman 15. other perſon 2 5s. to the ute of lc h 
poor where the offence was, for the iſt offence 3 double tor 7 
the ſecond offence ; and treble for the third oſfence; on negleck 
of payment to be jevied by warrant from a juſtice of peace te- 7 
conſtable, &. by diſtreſs and ſale, &c. and in default of dittrels * 
the perſon, if above ſixteen, to be on warrant, Oc. let in the . 
. , TY 
ſtocks an hour for a ſingle oftence, and ſor more, two hour; Ss 
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under ſixteen and he pay not, to be whipt by the conſtable 
or parent, Fc. in preſence of the conſtable. But the offence 
all be proſecuted within ten days, and the juſtices of peace 
ſhall certify the conviction to the next quarter ſeſſions. 

By the P.6& 7 W. 3. 11. a juſtice of peace, &r. omitting 
his duty forfeits 5 J. a moiety to the informer, 

If the party is charged by the infot mation to be a gentleman 
and above {ixteen. years of age, it is not neceſſary, that it appear 
by the adjudication, or the oath upon which the conviction is, 
tat he was ſo, and not a labourer, ſoldier, or ſailor. R. 2 Mad. 

366. | 
1 the information ſets forth that the defendant is a 
gentleman, Sc. and the oath is, that the aforeſaid det u- 
dnt did ſwear, it is good, tho' the oath is not that he 
is a gentleman, Wc. Rex v. Tucke, P. 11 G. 2 Ld. 
Raym. 1386. 8 f 

If the penalty is laid at 2 4. it muſt appear that the offender 
is not a ſervant. ] 

But the conviction ought to ſhew the oath, for which be was 
convicted. 2 Med. Ca. 367. 58, 9. Str. 497. 686. 2 Ld. 
Nm. 1360. [By the ff. 19 G. 2. 21. the penalty is for a day- 
labourer, &c. 15, For every other perſon under a gentleman, 
27. For every perſon of, or above the degree of a gentleman, 
51. Vide the f?. Land by ff. 22 C. 2. c. 33. perſons belonging 
to his majeſty's ſhips of war, guilty of profane oaths or cur- 
ſes ſhall incur ſuch puniſhment as a court martial ſhall impoſe. 

A conviction under the firſt of theſe acts, ſhall not be removed 
by certiorari, ſ. 8. But an information will lie againſt a magiſtrate 
far convicting under it, without hearing the defendant's wit- 
nefles, if from the circumſtances it appear that the magiſtrate 
acded from corrupt motives. - Baily v. Newman. T. 16 G. 3. vid, 
Burn tit, Swearing.“ 

[Conviction for ſwearing one hundred oaths, vis, by G—d, 
and a hundred curſes, viz. G—d d—mn you, is good, without 
reyzating them a hundred times. Rex v. Roberts, MH. 116. 2 
Li. Raym. 1376. Str. 608. ] 


(d, 24.) For Reſtraint of Offences to the common Annoyance, &:. 
Refuſal of Oaths, 


By the hs 3 Fac. 4. 7 Jac. 6: 1 W. & M. 8. and 7 
& 8 V. 3. 27. juſtices of peace have authority to make a 
tender of the oaths of allegiance and ſupremacy, and to make 
convictions againſt thoſe who refuſe. Yide Allegiance, (B. 2. &c.) 
Vide ante, (8. 17.) . 

Two juttices of peace may iſſue a warrant upon the /. 
7 fac. 6. to bring the perſon ſuſpected before them, to take 
the oath; for when a ſtatute enables them to tender an oath, 
t gives a power allo for warning the party before them. R. 
12 G. 130, 
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But a conſtable cannot break an houſe to take ſuch a perſon 
R. 12 Co. 131. 2 ö 

And the nobility may be committed for refuſal of the oath; for 
the words extend to all before, among whom are the nobility, 
Dif. 12 Co. 131. 


(B. 25.) Inns, and Ale-houſes. 


Every one may erect a common inn, if it be not ad nacumentum. 
H. P. C. 146. Hut. 92. 2 Rol. 84. J. 25. 

So by the common law, keeping an ale-houſe without a licence 
was no offence. Per Cur 1 Sand. 249. Sho. 398. 9. Hu, 
99. D. 1 Sal. 45. 

Nor ſelling wine without a licence. Per Cur. 1 Sid. 6, 
So a man who has an ancient inn may enlarge the rooms 
or build new edifices within the circuit of the inn, and they 
mall have the fame privileges with the firſt edifice, , R. 2 
Rol. 84. J. 55. 

But erecting a common inn, where there were ancient 
inns enough before, is a nuſance. H. P. C. 146. 2 
Rol. 345. 

Or, when ſituated in an inconvenient place. H. P. C. 146, 
R. Hut. 100. 2 Rol. 345. 

Or, when diſorders are ſuffered there. H. P. C. 146. 2 Ri, 
345. Salk. 45. 

Or, if a common innholder refuſe to entertain gueſts, he may 
be indicted and fined, H. P. C. 146. 

So, if a common innholder be convicted upon an indictment 
for bad behaviour, he may be ſuppreſſed. R. Hut. 100, 


By the . 5 & 6 Ed. 6. 25. none ſhall keep an ale-houſe, 
unlets allowed in open ſeſlions or by two juſtices of the peace, 
(1 Q,.) who thall take a recognizance, againſt unlawful games 
and for good rule, and on pain of 3/7. 6s. 8 d. certify it 
to the next quarter ſeſſions, the breeahes whereof the quarter ſei- 
ſions, may inquire of, Sc. And if any fell ale, &c. without a 
licence, Oc. unleſs in the time of a fair, for every offence tuo 
juſtices (Ae. I.) {hall commit him to gaol without bail for three 
days; and before his deliverance ſhall take a recognizance with 
two ſureties not to ute ſelling of ale, as the juſtices fee con- 
venient z which recognizance and offence the juſtices of peace 
ſhall certify to the next quarter ſeſſions, where in open ſeſſions le 
he ſhall be fined 20 f. for cvery offence, 

By the /. 3 Gar. 3. if any uſe the common ſelling of cyde; 
ale, Sc. without a licence, on conviction by view, Collicl- 
hon, or two witneſſes, he ſhall forfeit for the 1ſt offence 20% 
to be levied by diſtreſs, on a warrant of one juſtice of peace to 
the conſtable or charchwarden, for the uſe of the poor; 2nd 
for non-payment in three days by ſale, Sc. or if no diſtreſs and 


no payment be in fix days, ſhall be committed to the 1 * 
2 0 


JUSTICES OF PEACE. 
ble, Fc. to be — as the juſtice ſhall appoint : ſor the 


ſecond offence ſhall be committed, to the houſe of correction for 
1 month, to be dealt with as an idle perſon : for the third offence 
fall be committed, till delivered by the juſtice at the general 
{eſions. And ſuch juſtice may commit a conſtable, &c. refuſing 
or neglecting to execute the warrant, Cc. till he cauſe it to be 
executed, or pay 40s. to the uſe of the poor. 

Any one convicted by two jultices, according to the ff. 5 & 6 
d. 6. 25. for ſelling ale without licence, cannot be afterwards 
allowed, but in open ſeſſions. H. P. C. 147. Per Warb. A. 
1013. Daſt. 26, 27. (Edit. 1727, 31.) 

By the . 5 & 6 Ad. 6. 25. juſtices of peace, or two of 
them (1 Q.) may put away common alehouſes, where they 
think meet. | 

But this clauſe ſeems to be intended of alehouſes in «+ at the 
time of the ſtatute; but others extend it to alehouſes afterwards ; 
and for theſe they take the words of Marb. and Hale, ſupra, that 
if they are ſuppreſſed by. two juſtices they cannot be allowed after- 
wards, but in ſeſſions, 

Inns erected, ſince the „. 5 & 6 Ed. 6. 25. muſt have licen- 
ces, &c. as alehouſes. R. cont. Hutt. 100. cont. except where 
it degenerates to an alehouſe, S. 45. 

By the ff. 4 Fac. 4. none ſhall directly or indirectly ſell any 
beer or ale to a common alchouſe-keeper, not then licenſed, &c. 
other than for the expence of his houſhold only on pain of © -, 
d. per barrel, whereof the ſeſſions or court of record of a 
corporation, &c, may inquire, Sc. by action, indictment, &c. a 
moiety to the proſecutor, a moiety to the poor, which the officers 
lerying, Cc. ſhall deliver to the churchwardens, and they to the 
poor, on pain of forſeiting double, to be levied and employed as 
aforeſaid, , | 

By the /. 2 G. 2. 28. a licence, not at a general meeting, ſhall 
be void, 

If a recogniſance given by an alchouſe-keeper be broke, it may 
be proceeded upon. Sal. 45. 
OF an alchouſe be kept without licence, it may be ſuppreſſed, 

ol. 45. 

Or, if they commit diſorders which amount to a nuſance; it 
may be indicted. Sal. 45. 

Or, ſuppreſſec. Semb. Sal. 471. 

The order for ſuppreſſion need not ſhew, that it was a common 
alchouſe, or that the party was ſummoned. 2 Ad. Ca. zog, 
377. Rex v. Venables, T. 11 G. Fort. 325. Stra. 630. 2 
Ld. Raym. 1405. 

(But if it afterwards appear by affidavit, that the juſtices com- 
mitted the offender without ſummoning him, they will grant an 
"46g wag againſt them. Bid. Rex v. Allington, H. 12 G. 
tr, 678.) 

{But if the offender appears, and is preſent at the conviction 
without offering at a defence, it is ſufficient. Rex v. Athay, A. 
326. 2 B. AH. 653.4 
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In convict ion on 3 Car. c. 3. it is not neceſſary to ſay that he 
had not been puniſhed by 5 & 6 Ed. 6. c. 25. Rex v. Big, f 
9 G. Str. 555.] | "= 

But a man cannot be indicted, merely for keeping an alehouſ 
without licence; for the ſtatute has preſcribæd another manner 1 
reſtraint. Sal. 45. | 

So the ſeſſions cannot ſuppreſs an alchouſe, which las , 
licence by two juſtices, except for diſorder. R. Sal. 471, 

[So the order muſt ſhew in what county the alehouſe 
was; for the county in the margin relates to the place 9 
making the order. R. 2 Md. Ca. 310. Rex v. Aifiin, M. 1; 
G. Fort, 325.] | 

[B. R. has no power to review the reaſons on which juſtice; 
form their judgment in granting licences, by way of abpeal 
from their judgments, or over-ruling that diſcretion intruſted 
to them. Rex v. Young, P. 31 G. 2. 1 B. M. 556. Ry 
v. Williams, Rex v. Davis. Rex v. Bajlis, P. 2 6. 3. 3 
B. M. 1317.] "+ X 

But if it clearly appears that they have been partially, or nal. 
cieuſly, or corruptly influenced in the exerciſe of this diſcretion, 
they are liable to indictment or information; or poſſibly to action 
for groſs and injurious malice, id.] 

The only method of bringing this before the court is on the 
ſooting of criminality z inſomuch that when a rule to ſhew cauſe 
why an information, Sc. had been moved for, and the court 
out of tenderneſs to the juſtices had made it, t ſew cui 
auhy they had not granted the licence, they were obliged to 
alter it again before it could come on to be argued regu- 


larly. id.] 0 

Having kept a publick houſe without licence; having been p 
convicted of ſelling ſpirits without licence ; ſuffering a labourer 4 
to drink a whole day in harveſt, and vindicating it; being chargel p 


with a fraud on oathz highwaymen uſing his houſe as a public 
houſe z that there are publick houſes ſufficient ; are good reaſons 
to refuſe a licence. id.] | 

Action lies not againſt juſtices for refuſing a licence, Byſ' x, 
Godſchall, T. 10 C. 3. 3 Viss. 121.] 

[In order to obtain information, the party applying muſt alledge 
he is not guilty of the offence, Rex v. Athay, M. 32 G. 2. 28, 
AT. 65 .] 

[Jultices have no authority to annex conditions to the grant of 
licences, id.] 

(If juſtices refuſe licence for having voted, or aQted, con- 
trary to their recommendation for memhers of parliament, 
B. R. will grant information. Rex v. Williams, Res v. 
Davis, P. 2 G. 3. 3 B. M. 1317. Rex v. Haun, T. 5 G.; 
3 B. M. 1716.) 

Juſtices found guilty, or confeſſing information for refuling 
licence, on bad motives (as for differing from them in election 


matters,) ſhall appear in perſon to receive judgment, Judgment 
| : in 
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this caſe was a month's impriſonment, and 50 J. fine a- piece. 
Rex v. Hann, M. 6 C. 3. 3 B. M. 1586.) 


For ſpirituous licences, and penalties of felling without, vide 
fat. 23 G. 2. c. 40. « ny; 

By that . and ff. 26 G. 2. c. 13. no brewer, diſtiller, maltſter, 
or inn-kezper, can grant ale licence, nor act as a juſtice relating 
to diſtillery.] 

The penalties cannot be reduced under 5 /.] 

Head office of exciſe may grant licences within their 
lmits, to perſons renting houſes of i2/, per annum, tho" 
not rated, ] 1 N 

[By A. 26 G. 2. c. 31. juſtices licenſing alehouſes ſhall take 
recoginzance for good order, and ſend them to clerk of the peace, 
on pain of 3/. 64. 8 d. on juſtice ſigning licence and not ſending 
recognizance, ] , 

[Licence ſhall not be granted to perſon not licenſed the year 
preceding, without a certificate from parſon, vicar, or curate, and 
majority of churchwardens and overſcers, or elſe of three reputa- 

e and ſubſtantial houſekeepers in the pariſh. ] 

[Licenſed perſon dying, another with certificate, ſigned by a 
jultice in thirty days, may keep it open. ] 

[Licence does not intitle any perſon to keep alehoufe 
in any other place than that in which it was firſt kept by 
virtue of it.] 

licence to be granted at a general meeting of the juſtices act- 
ing in that diviſion, on 11t Septemver, or within twenty days after, 
for one vear only, to commen e on 29th. ] 

One juitice, if on complaint he thinks recognizance forfeited, 
may ſummon offender to appear at quarter ſeſſions, and bind any 
perſon to appear and give evidence z ſeſſions may order jury to 
inquire, and if they find condition broken by act ſpecified in com- 
plaint, ſeſſions ſhall adjudge him guilty of breach, and the recog- 
nizarice ſhall be eſtreated, and the party diſabled to fell ale, &c. for 
three years, and all licences to him void. ] 

li a juſtice ſuſpects a perſon ſells ale, Fc. without licence, he 
may ſummon him and exciſeman to produce books; and if it ap- 
pears by his books or oath, that he is charged as a victualler, and 
s not intitled to the allowance of common brewer, he {hall be 
demed an alehouſe-keeper, ] 

[Juſtice may ſummon party and evidence, and if they do not 
appear, or refuſe to be examined, ſorfeit 10/7. ] 

(Perſon diſabled from ſelling ale, is ditabled from ſelling 
ſpirits.) 

(Perſons ſelling ale without licence, forſeits for firſt offence 40.7, 
ſecond 4/. third 61. for want of diſtreſs to be committed one 
month for firſt, two months for ſecond, and till diſcharged by 
quarter ſeſſions, for third offence.}] 

[And by fat, 5 C. 3. c. 46. cots and expences. One juſtice 
may determine in a ſummary way, and on non-payment commit 
lor one, two and three months, for firſt, ſecond and third offences, 


a, all ſubſequent.) 


Nn Convictious 
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552 JUSTICES OF PEACE. 


Convictions to be returned to next quarter ſe 
filed. | q | ſions, and 
[By fat. 29 G. 2. c. 12. Ale licences to be on 20, 
ſtamp. ] 

[Perſon dying or removing, his repreſentatives may ſell Without 
certificate from juſtice. ] 

[Aichouſe becoming empty after lieenſing day, two juſtices m, 

aut licence till next licenſing day.] , 

[Perſons ſelling ale in a priſon, houſe of correction, or work. 
houſe, ſhall take out licence. ] 

[By flat. 13 G. 3. c. 56. perſon retailing ſpirits with. 
out licence forfeits 50 J. to be recovered in WW :fAminſter. Hy) 
or by tie excife-laws, Exciſe or juſtice muſt not mitigate 1 
leſs than 3 J. 


(B. 29.) By the . 1 Jr. g. (made perpetual by the /. 21 Vac. 5.) 
— any Ae ah 4 victualler, — 2 = 5 a 11 
= tipling. Car. 4. any taverner, keeping alſo an inn, or victual-houſe,) 
1 permit any inhabitant, (or by the f. 1 Car. 4. any foreigner 
1 not accompanying a traveller during his needful abode there, nor 
| a labourer or handicraftſman in a corporation or market town on 
1 a work-day for one hour to take diet, nor a labourer or work. 
man for work ſojourning there, nor for urgent occaſions, to con- 
tinue tippling in ſuch inn, &'. ſhall forfeit 10 5. to the poor on 
view of the mayor, juſtice of peace, &c. or, by the /. 21 Jac. 1, 
li on confeſſion, or one witneſs, to be levied by the conſtable cr 
churchwarden by diſtreſs, and on non-payment in fix days by ſil, 
Sc. and for want of diſtreſs the offender to be committed til 
payment. And a conſtable or churchwarden neglecting to lex 
Sc. or certify want of diſtreſs in twenty days to the mayor, juſtice 
of peace, c. forfeits, 404. to the poor, to be levied by diſtreſ 
and on non-payment in fix days, by ſale, and for want of diſtreſ 
ſhall be committed till payment. | 

By the ft. 4 Fac. 5. and 21 Fac. 7. if an inhabitant or foreigner 
continue tippling, Ec. unleſs for urgent occaſions to be allowed 
by two juſtices of peace, or the cauſes expreſſed in the f. 1 Far, 
9. he ſhall forfeit 35. 4d. for every oftence to the poor, to be 
levied after view of the mayor, juſtice of peace, or by the ,. 21 

ace 7. confeſſion or proof of one witneſs, at aſſiſes, ſeſſions, or 

- leet, by diſtreſs or warrant from the court, or juſtice of peace; 

and if the perſon be unabled, the mayor, juſtice of peace, or court 

may ſet him in the ſtocks for four hours, But the offender mull 
be convicted in fix menths. 

By the f. 7 Fac. 10. an alehouſe-keeper convicted for ſuffering 
tippling contrary to the . 1 Jac. 9. ſhall be diſabled to keep an 
alchouſe lor three years. 

By the ,. 21 Fac. 7. the oath of an offender confeſſing, is ſit 
ficient proof to convict any other offender of an offence againlt the 

» I Jac. g. and 4 Jace 5. 
/ ao 4 convicted of tippling in another ab. 


houſe, ſhall be diſabled for three years; upon — 
0 


of the /. 
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4 Jace. 5. and 7 Fac. 10. Dalt. 28. (Edit. 1725. 


My NE any offence againſt the H. 1 Fac. 9. 4 Fac. 5. or 21 Fac. 
„ H. P. C. 147. Vide Dalt. 35. 
ö (By fat. 30 G. 2. c. 24. keeper of publick houſe ſuf- 


ring journeymen, labourers, ſervants or apprentices, to game 
1 + — forfeits 40 5, for firſt offence, and 10 J. for 
every other. 


By the /. 4 Fac. 5. and 21 Fac. 7. any convicted of drunken- (B. 28 
neſs by view of any juſtice of peace, confeſſion, or oath of any Drunken. 
witneſs, tho' the party conſeſſing, at the aſſiſes, ſeſſions, or leet, . 

r preſentment, Cc. or before any juſtice of peace within fix 
months, forſeits for the firſt offence 5 5. to the poor to be levied 
on warrant from the court of juſtice by diſtreſs, and if unable 
to. pay, ſhall be committed to the ſtocks for ſix hours : for 
the ſecond offence ſhall be bound with two ſuretics in a 
recognizance of 10 J. to be from thenceforth of good be- 


haviour. 


By the ff 


« 7 Fac. 10. and 21 Fac. 7. an alchouſe-keeper con- 


ricted of drunkenneſs ſhall be diſabled to keep an aleliouſe for 
three years. 

By the /. 4 Fac. 5. a conſtable, &c. negleQing Lis duty, 
forfeits 10 4. to the poor, to be levied on warrant from 
the mayor, juſtice of peace, or court where the convic- 


tion is. 


So, by 


(B. 29.) Barretry. 
the ff. 34 Ed. 3. 1. juſtices of peace ſhall have 


power to reſtrain rioters, and all other barretors, and to 
take, purſue, arreſt, and chaſliſe them according to their 
offence, and to cauſe them to be impriſoned and puniſhed ac- 
cording to law. 


Vide Barretry, (C.) 


Baſtardy. 


As, to baſtardy, Yide Baſtard, (G. 1, 2, 3.) 


ä Bridges. 


As, to bridges, Vide Chimin, (B. 1, &c.) 


By the 


(B. 30.) Deceit. 


ft. 21 Fac. 21. (which repeals former ſtatutes for (B. zo.) 


lis matter) if an innholder make horſe bread, a baker being Ia innhold- 
in the town, or ſell not the ſame, and his oats, provender, hay, 885 

nd victuals both for man and beaſt at reaſonable prices, the 

Julices of peace in a county, or corporation, may hear and de- 


termine, 
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554 JUSTICES OF PEACE, 
termine, &c. and for the firſt offence, the innholder ſhall be fined: 


for the ſecond impriſoned for a month without bail: hp 
third be ſet in the pillory; and for the fourth forejudge 40 bo the 
ing an inn again. keep. 


(B. 3.) Vide pat, (B. go, g1, 92, 93.) 


In weights | 
and mew ide poſt, (B. 87, 88, 89.) 


(B. 32.) Juſtices of peace may inquire of any thing done to 
—— ictual- Jeceit of another. FEY 3 the kale 
. As, if a man read a writing to an illiterate perſon, in 
2. 35) 3 words than it was wrote, by which means he ſeals it 
1 Sid. 312. 
888 It a — play with falſe dice. R. 2 Rl. 107. 

[By flat. 17 G. 2. c. 35. three juſtices may ſet the 
retail price of coals; and if the retailer refuſes to («ll x 
that price, they may impower oilicer to force entrance into 
any place where ſuch coals are ſtored up, aud to «ll then 
at that price.] 

[By /tat. 31 G. 2. c. 24. one juſtice may bind over a perſon 
accuſed of obtaining money by falſe pretences, ] 

[Whoever pawns, exchanges, or diſpoſes of goods without 
owner's conſent, forfeits 209. and on default may be committed 
to hard labour for fourteen days, if not ſooner paid; if not paid 
three days before expiration, to be whipt.] 

[Several regulations for pawubrokers.] 


(B. 34.) Tithes neglected. 


Ndebiſnen. By the ft. 27 H. 8. 20. on requeſt of the ſpititual judge ig 
(N. 4.) a ſuit of tithes, two juſtices of peace (1 Q..) may attach the 
defendant and commit him without bail, till he find ſurety 
by recognifance to obey the proceedings, &c. of the eccleſ 
aſtical court. 
So by the /?. 32 H. 8. 7. till he find ſurety by recogniſance to 
obey the ſentence definitive, Sc. 
By the %. 7 & 8 M. 3.6. (continued by the /. 10 & 11, 
3. 15. *till 1705) if any ſubſtract ſmall tithes, c. or compoſ- 
tion, not above the value of 4o s. for twenty days after demand 
unleſs in London, or town where ſettled by act of parliament, 
on complaint, within two years, in writing, to two juſtices ct 
peace, neither intereſted in the tithes, nor patron, &. they may 
ſummon in writing the party, and on appearance or default, the 
ſummons being proved by oath, may examine evidences, and i 
writing under hand and ſeal determine the cauſe, and give colts 


not above 10s. And on non-payment by ten days after notice [ 
may by warrant to conſtables, c. diſtrain for the money adjudg il 
ed, and if not paid in three days fell, Ic. And if the party remove - 


into another county, &c, may certify the judgment to the jul 
tices 
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of peace there, who ſhall levy, c. But the pa ieved 
33 to the quarter ſeſnons, who ſhall 5 — 
ul if they affirm may give what coſts they think fit, to be levied 
by diſtreſs and ſale, Cc. 

And no writ, &c. ſhall remove or ſuperſede, &c. unleſs the 
ie of the tithes come in queſtion z but if the party inſiſts before 
ke two juſtices on a preſcription, modus, Ec. in writing under 
tis hand, and gives ſecurity to pay all coſts if the madus, &c. be 
found againſt him, the juſtices ſhall make no judgment, or if 
i {uit hath been for the ſame matter in the excheqrer, or eccleſi- 
ical court. And the party ſhall inroll the judgment of the 
wo juſtices at the quarter ſeſſions which ſhall be a bar, 
:, to another ſuit : but if the complaint be frivolous, the 
juſtices may give coſts not above 10s. againſt the com- 
lainant. 

By the „. 7 & 8 V. 3. 34. if a quaker refuſe great or ſmall 
ithes or church rates, the two next juſtices of peace may con- 
rene him, examine the truth of the complaint, ſtats what is due 
ot above 10 J. and by order under hand and feal appoint pay- 
nent, and on refuſal, Cc. levy by warrant from any of the ſaid 
juſtices by diſtreſs and fale, &c. unleſs he appeal, as he may, 
o the next quarter ſeſſions of the county or corporation, who 
{lall finally determine, and, if judgment continued, give 
coſts againſt the appellant, to be levied by diſtreſs and 
fale, Ec. 

U = order does not ſpecify that the complaint was 
in writing, it will be quaſhed. Rex v. Furneſs, H. 6 G. 
Str, 264. 

It is not ſuſficient ground to obtain a certiorari, on an order 
for quakers' tithes, or cuſtomary payments, that they alledge th:t 
the title is in queſtion, without ſhewing on what focting it is 
controverted; eſpecially if it appears, that their lands always paid, 
and that they bought them ſubject to ſuch payment. Rex v. W{ate- 


Jai, H. 31 G. 2. 1 B. M. 485.) 


(B. 35.) Extortion. 


50 juſtices of peace have authority by their commiſſion to in- 
quire of extortion, Hide Extortion. 


Vie Extortion, (D.) 
Fide Extortion, (E.) 


(B. 38.) Foreſtalling. 


Dy the f. 5 & 6 Ed. 6. 14. juſtices of peace may inquire, Ec. 
of foreſtalling, regrating, and ingroſſing againit the ſtatute, at 
ne quarter ſeſſions, by preſentment, and examination of two wit- 
relles, Ec. and may award proceſs as on an indictment, and 
eſtreat 


355 


M. de per- 
petual, x 
G. 6. 


(B. 36.) 
What fees 
are allowed. 

(B. 37.) 
What not, 
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goods bought, for the ad be ſet in the pillory, for the 3d impriſon. 


dize, coming by land, or water, ſhall forfeit the goods or vals 


market. R. Sho. 292. 


JUSTICES OF PEACE. 
eſtreat fines, Sc. and for the moiety of the informer award exe 


cution by feri facias, or capias. 

By the /. 31 Ed. 1. Raſt. a foreſtaller is declared t de 
depreſor pauperum and a public enemy, who ſhall not be fuffere) 
in any town, but for the firſt offence ſhall be amerced and loſe the 


ed and ranſomed, for the 4th abjure the realm, 3 Inf, 196, 
By the ff. 25 Ed. 3. 3. a foreſtaller, of victuals or merchar, 


and, if not reſponſible, ſuffer two years impriſonment ; if comic 
at the ſuit of the party, a moiety to the king, and a moiety to the 
arty. 

1 By the /. 5 & 6 Ed. 6. 14. he that buys merchandize, yidui): 
or other thing, coming by land or water, to a market, fair, « 
port to be ſold, or makes a bargain or promiſe for any thing b 
coming, or by meſſage or otherwiſe motions the enhancing the 
price, or diſſuades any coming from bringing ſuch things t 
market, fair, or port, is a foreſtaller : and being convict within 
two years after, ſhall, for the 1ſt offence ſuffer two months in. 
priſonment without bail, and forfeit the value of the goods; for ; 
the 2d offence half a year's impriſonment, and double the value of 

the goods; for the 3d offence be ſet in the pillory, loſe all his „ 
goods, and be impriſoned during the king's pleaſure. 

By the /. 5 El. 5. no ſtatute againſt foreſtalling ſhall extend 
to buying ſo much unſalted fiſh, or mud-fiſh, wine, oil, or fal 
by way of foreſtalling, as ſhall be brought in an Exgliſb veſſel int 
ſome port in this realm. 

Horgſtall is derived from fare, via, and fall, impedimentum: 
and, by the common law, regrating and ingroſſing were compre- 
hended within foreſtallment. 3 L/. 195. 

But it is no foreſtallment, to buy at Billinſgate; for it is 


[Stat. 12 G. 3. c. 71. repeals 3 & 4 Ed. 6. 5 & 6 Hu. 
3 Ph. & M. ; Alia. 15 C. 2. and part of 5 Ann. and all ad 
inforcing them, ] 


(B. 39.) Regrating. 


By the 7. 5 & 6 Ed. 6. 14. he that regrates, or gets into l 
poſſeſſion in any fair or market, any corn, wine, fith, butter, 
cheeſe, tallow, candles, ſheep, lambs, &c. or dead victual brought 
there to be ſold, and ſells the ſame again in the ſame, or other tal 
or market within four miles, is a regrator, and being convict 
within two years after ſhall ſuffer, &c. ut Foreftaller ai 
(B. 38.) 

Provided, a ſubject dwelling within a mile of the main 05 
may buy freſh or ſalted fiſh, and ſell the ſame again at reaſonable 
Prices. | 
And if any buy any oxen, Ec. ſheep, lambs, calves, or gc 
living, and fell the ſame alive, without keeping them fiye wen 


p . 2 1 lo 
on his own grounds, he ſhall forfeit double the value of the carte, 
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\ moiety to the king, a moiety to the proſecutor, &c. unleſs a 
torer, licenſed by three Juſtices of peace (1 QA.) who may 
buy cattle, and ſell them again in fairs or markets, at forty miles 
ances 

* the f. 5 El. 5. the ſtatutes againſt regrators ſhall not ex- 
nd to buying out of any Engliſb veſſel ſo much unſalted or mud- 
kh, wine, oil, or ſalt by way of regrating, as ſhall be brought 
no port in this realm. 


A regrator alias dicitur a chopper, or jobber. 3 Inf. 195. 
Wm 


(B. 40.) Ingroſſing. 


By the ff. 5 & 6 Ed. 6. 14. he that gets into his hands by buy- (B. 40.) 


ing or contract, (and not as tithes or leſſee,) any corn, butter, 6 


checſe, fiſh, or other dead victual within the realm, with intent 
to ſell again, is an ingroſſer. 

Ingrofſing was an offence and indictable by the common law. 
2 lit. 195, 196. 

Is, if a merchant foreigner, or ſubject, buy victuals or 
merchandize within the realm in groſs, and fell them preſently in 
the groſs. K. by all the F. 3 Inf. 196. 

An ingroſſer by the common law was comprehended under the 
word foreftaller. 3 Ji. 196. 

And every enhancement of prices was an offence; for it was 
quaſi a foreſtalment. 3 ,. 196. : 

As, if a man had ſold corn in ſheafs. 3 Inf. 197. 

If by falſe rumours he enhances the prices. 3 7ſt. 196. 

So a fiſh-monger, or any in trade, may be indicted for ingroſi- 
ing, if he buys going to market, or by retail, to enhance the 
price. 1 Rel. 11. 

Within the ,. 5 & 6 Ed. 6. 14. ſalt is a victual, and the in- 
groſſing puniſhable. R. 3 I. 195. Dub. Cro. Car. 231. 

And every thing for the ncceſſary uſe of man, in eating and 
drinking. 3 In/t. 195. | 

An indictment for buying, ed intentione ad rec:-ndendum, is 
ſulfcient, and after verdict it ſhall not be intended of a revendition 
by retail. R. Cro. Car. 315. Jon. 320. 

And it need not ſay, that he had it net by demiſe, &c, for that 
all be ſhewed on the other ſide in evidence. R. Fon. 157. 

li the informer prays the forfciture ad valorem of the thing in- 
groſſed, without ſaying the ſum it is ſuthcient. R. Fon. 1 57. 

And it is ſufficient, if he prays the moiety for himſelf, and de- 
mands nothing for the king. R. Jen. 157. 


but it will not be ingroſſing by the common law, if a merchant 
q: 52 of the realm, and imports and ſells in the groſs, X. 
31", 196, 

do, by the ft. 13 El. 25. he ſhall not be an ingroſſer, who 
buys wine, oil, ſugar, currans, ſpice, or other foreign victuals. 


So, 
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(B. 42.) 


Unlawtul 
ſports. 


Vide Lect, 


(L. .) 


JUSTICES OF PEACE, 


So, by the ff. 5 & 6 Ed. 6. 14. he ſhall not be an in > 
if he buy bac oats, and convert it into malt or 2 * 
his own houſe, and then ſell it. " 

Though he buy foreign oats. R. Hard. 231. 

50, if he buy corn, with intent to convert it to mea] and then 
ſell it. Per 2 7. Mo. 595. ? 

Or, to convert it to ſtarch. R. Bridg. 6. 

So, by the ſame ftatule of 5 & 6 Ed. 6, 14. if a fiſh-mon N 
butcher, poulterer, inn-holder, or victualler, buy what bel 
to their trade or employ, to fell by retail, 0 d 

Or if any buy ſalted or dried fiſh, herrings, or ſpra ; 
at 3 a Frm Vide 2 Bul. 249. enn ; 

So, by the ſame flatute, if any buy corn to ſeed his ground; hy 
if he have of his own corn ſufficient to ſeed his ground and find 
his houſe for a year, and brings not to market as much 28 he 
bought, he ſhall forfeit double the value of what he bought, 

Or, if a badger, &c. allowed by three juſtices, buy corn 
butter, cheeſe, or fiſh to be ſold within a month in 2 fair, a 
market, or to any perſon for proviſion of his houſe, or buying fer 
the proviſion of a corporation, ſhip, or fort, &'. it is no offence, 
without foreſtalling. 

And by the ff. 5 Il. 12. a badger, drover, &c. muſt be, 
have been marricd, be an houſeholder, thirty years old, and 
allowed in the quarter ſeſſions, | 

By the /. 15 Car. 2. 7. every perſon may buy corn in open 
market to lay up and fell again at theſe prices, viz. wheat 48s, 
rye 325. barley or malt 28s. buck-wheat 28 7. oats 13s. 40 
peaſe and beans 32 f. per quarter, (not foreſtalling, nor (cling 
again in the ſame market within three months.) 

So apples, plums, cherries, or other fruit are not victual, being 
more for pleaſure than neceſſity. R. & Af. in Error 3 Inſt. 196, 
Cro. Car. 231. 2 Cro. 214. 

Nor hops. Cro. Car. 231, 


| i! 
(B. 42.) Game. FX 
l 
By the common law, recreations by cards, dice, Ec. were not a 
prohibited. 11 Co. 87. 5. or 
And therefore the king cannot prohibit the making of cas tie 
dice, Sc. 11 Co. 87. 5. to| 
And ſuch recreations arc not mala in ſe, for the king may liceni J. 
them. 11 Co. 87. 6. tim 
But by the /. 33 H. 8. g. none ſhall keep a common houls * 
or alley, for bowls, coyts, tennis, dice, cards, or other unlawful lect 
game, without a placard, Sc. on pain of 42 3. for every dar, | 
Vide infra 2 & 3 Ph. & M. g. | tim 
*Playing at bowls, out of Chri/mas, ſubjects every labcurer tO 1550 
the penalty of this ſtatute, but does not make him an aul and on 
diſorderly perſon, under ff. 17 G. 2. c. 5, Comp. 36.“ | 
And none ſhall Eaunt or play at fuch houſes or games on pu oF 


of 64. 8 d. for every time. 8 
? 
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No artificer, huſbandman, labourer, apprentice, journeyman, 
muriner, fiſherman, or ſervant, ſhall play at ſuch games, unleſs 
it Chriſmas in the maſter's houſe, or in his preſence by his licence, 
on pain of 20 J. for every time. 

And juſtices of peace, mayor, Cc. ſhall ſearch once a month 
(if need be) on pain of 40 f. after ſuch houſes or games, and ſhall 
inpriſon the keepers or haunters of them, till they find ſurety by 


rcooniſance not to do ſo.+ 
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+[ By the 


And by the „. 2 & 3 Ph. & M. 9. every placard, for keeping ft. 30 Geo, 


: howling alley, dicing houſe, or other unlawful game, ſhall be 

id, 

"Laying at nine pins is an unlawful game within this ſtatute. 
Alm. 1 Sid. 247. : 

So, keeping a cockpit. 

So, by the ff. 10 & 11 W. 3. 17. lotteries are common nu- 
ſ:nces, which none ſhall keep on 500 J. nor play at, on 20/. 

alty. 

By the ft. 16 Car. 2. 7. if any win by coſenage at cards, dice, 
tables, tennis, bowls, ſkittles, ſhovel-board, cock-fighting, dog- 
match, horſe-race, foot- race, or other game or paſtime, he forfcits 
the treble value, a moiety to the king, a moiety to the loſer, it he 
ſue in fix months; otherwiſe to any who proſecutes in the courts 
of Weſtminſter, &c. | 

80, by the ff. 9 Ann. 14. after 1 May 1711. if any loſe at any 
time or fitting by play or betting to one or more perſons, in the 
whole, the ſum or value of 10/. and pay the ſame, he may in 
three months next recover the money from the winner, 

f the parties play from Monday evening to Tweſi/ay evening 
without any interruption, except for an hour or two, to dinner, 
this is all one ting; for to loſe at one fitting, is to loſe in a 
courſe of play where the company never parts, though they may 
wt actually be gaming the whole time. 2 BI. Rep. 1226,* 

"If 5 guineas be berted againſt ro, the party who wins the 
; guineas cannot recover them, becauſe by this ſtatute the other 
could not have recovered the 10, and therefore there is no mutu- 
ality, 2 Bl. Rep. 706.“ 

*And by 18 G. 2. c. 34. if any perſon ſhall 21% or + at play, 
or by betting at any one time, the ſum or value of 10/7. or within 
tie ſpace of 24 hours the ſum or value of 20/. he ſhall be liable 
to be indicted for ſuch offence, within 6 months either in the 
B. R. or at the aſſiſes; and being convicted ſhall be fined five 
times the value of the ſum loſt or won, which (after ſuch charges 
5 the court ſhall judge reaſonable allowed thereout, to the pro- 
ſecutor and evidence) ſhall go to the poor. Vide the Stature.* 
lf defendant is convicted on 9 Ann. c. 14. which gives five- 
times the value to a common informer, the judgment is only, 
pd comvius oft, and an action for the forfeiture muſt be brought 
on the judgment, Rex v. Lookup, T. 9 G. 2. Str. 1048.] 

By the A. 16 Car. 2. 7. if any play at any of the ſaid games 
{*r2, or any other game, (not for ready money,) or bet on the 
bd: of @ player, and loſe above 100 J. on tick at any one time, 

8 Sc, 
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JUSTICES OF PEACE. 


Sc. he ſhall not be bound to pay, but all judgments, bong, 5 
for the ſame ſhall be void: and the winner ſhall forfeit treble the 
value of what he wins above 100 J. a moiety to the kin 
_— to him who will ſue by debt, information, Gc. and wel 
coſts, 

[Horſe-racing. is gaming within fat. 16 C. 2. c. 7. and mone 
won as a wager on it cannot be recovered. Goodburn v. Mart; 
H. 1 5 G. 2. Str. 11 59. Blaxton v. Pye, P.6G. %-2 Wi. 


309. 

If he loſe at the ſame meeting above 100 J. to ſeveral perſyr 
it will be within the ſtatute, R. 3 Keb. 671. R. Lut. 189, l. 
partners 1 Sal. 345. Vide infra, 

If he loſe 80 J. and then agrees to play another time, when le 
loſes 80 J. more; it thall be ſaid to be all loſt at one time nd 
meeting. D. 5 Md. 6. Dub. 2 Mod. 54. ä 

If there be an agreement for four heats at an horſe-race, 1 
the action is for two heats, which was under 100 /. Per H 
7. 8 W. 3. R. 1 Vent. 253. 2 Lev. 94. Shin. 53. 

If a bill be drawn for the money upon B. who accepts ir, yet i 
ſhall be void. T. 8 W. 3. Jacob v. Huſſey B. R. 1 Salk, 3 

344 
5 Med. 175. | 

By the //. 9 Arr. 14. all notes, bonds, judgments, mortgage 
Sc. where all or any part of the conſideration was for money wou 
at cards, dice, tables, tennis, bowls, or other game, or by bett- 
ing, or Jent to any when gaming or betting, ſhall be void, . 

And the mortgage, c. ſhall enure for the ſole benefit of him, 
who would be intitled to the lands after the death of the mort. 
gor; and all conyeyances to prevent the ſame ſhall be fraudulent 
and void, : 

And a bill in equity will lie to have the Tecurity delivered up, 
and money paid in part refunded. Radon v. Shadrvell, ited 
Burn. Tit. Gaming.* 

Money lent at play on a man's bare word may be recovered, 
for it is not within fat. 9 Ann. c. 16. which has not the worl 
contra, Barjeau v. Walmſley, H. 19 G. 2. Str. 1249.) 

[A. gives a bill of exchange drawn by himſelf on himfelf, and 
accepted by himſelf, to B.; part of the conſideration is money lol 
at play, the reſt money lent at the time and place of play; J. 

cannot recover any thing on the bill of exchange, but he can re- 
cover the money lent on the contract, and ſhall have interelt from 
the time the bill became payable.to the judgment. N. 
Bland, II. 1 G. 3. 2 B. M. 1077.) Vide Doug. 741, (714) 

(If A. gives a note to B. for money by him knowingly advance 

to A. to game with at dice, and B. indorſes it for a full conlidzr- 
ation to C. who is ignorant that any of the money had been Ft 
for gaming, yet C. cannot maintain action for it. And Le G. 
J. ſaid the dium of Holt C. J. in Hufſey v. Jaccb, was not the 
point adjudged, and all the bar wondered at it. Berger . 
Bampton, T. 14 G. 2. Strange 1155. | 

[Cricket is a game within 9 Aun. and a bond given as 3 coll 

teral ſecurity for money won at it, is void. nt V- Walter, 


T. 21 & 22 G. 2. 1% . 220.3 
A foot 


JUSTICES OF PEACE, 


A foot-race is within fat. g Ann. c. 14. but if J. lays a wager 
with B. that C. cannot run on a certain day four miles in twenty- 
one minutes and a half, and C. does run it, and the money is paid 
 B, if it is not laid that C. was playing at a game called a foot- 
race, ſuch wager is not betting within the ſtatute. Lynall v. 
Linghatham, M. 30 G. 2. 2 Wilſ. 36. 

One perſon running alone againſt time, is a foot- race. Corp, 

$1,* 

, But, if at play, a man makes a wager above too J. for a thing 
which relates to the play, it is not within the ſtatute ; for it is a 
collateral matter: as, a wager, whether à caſt touch at back- 
eammon ought to be removed. R. 5 Med. 6, 4 Mad. 40g. 
1 $al. 344+ Skin. 572. 

So, if a bill be for money at play, to the winner or order, and 
that is aſſigned for a juſt debt, and accepted in the hand of the 
alſignee, it ſhall not be within the ſtatute, as to the aſſignee, Per 
Halt in B. R. T. 8 W. 3. Hufſey and Jacob. 1 Sal. 344. R. 
2 Mad. 279. Vide Doug. 636, (614) contra. 

So it is not within the ſtatute, if a man loſe 100 J. to one, and 
afterwards 100 J. to another; for it is a ſeveral contract. &. 
z Sal. 345. Vide ſupra. 

So, if he loſe 2000 J. in ready money, and afterwards 100 J. 
more upon tick. R. 1 Sal. 345. R. 1 Sid. 394. 

How the ,. 16 Car. 2. ſhall be pleaded in bar to a debt, Cc. 
(Vide in Pleader, 2 G. 8.— 2 V. 26.) 

(B. R. may give leave to proſecutor to compound a proſecu- 
tion for gaming. Ann. P. 19 G. 2. 1 Wil. 130.] 

[By 12 G. 2. c. 28. C. 1. perſons ſetting up, c. a private lot- 
tery, forfeit 200 J. one third to the informer, two thirds to the 
poor of the pariſh, on conviction, on the oath of one witneſs be- 
fore one juſtice. 

(By J. 2. the ſame for ace of hearts, pharaoh, baſſet and ha- 
zud. And by 13 G. 2. c. 19. ff. 9. to paſſage, and all games 
with dice, except backgammon, c.] 

[By J. 3. adventurers at them forfeit 50 /.] 

V4. all ſales by ſuch devices void, and the lands or goods 
forteited to whoever will ſue.] As to lotteries, vide the ff. 
27 G. 3. c. 1.0 

The premium advanced on inſurance of lottery tickets may be 
recovered back, though the money won on the inſurance cannot. 
2 Bl. Rep. 1073.* 

[By 13 G. 2. c. 19. J 1. no perſon ſhall ſtart any horſe at a 
horſe-race, unleſs his own property, on pain of forfeiture of ſuch 
horſe; nor more than one, on pain of ſorfeiting all but the firit.] 

[By / 2. no prize to be under 30 l. value; if any perſon ſtarts 
for leis, 200 J. penalty; if any perſon advertiſes a leſs prize, 
100 l. penalty. - 

(By V 3. five year olds were to carry ten ſtone, fix year olds 
eleven ſtone, and ſeven year olds twelve ſtone, on pain of 200 /. 
But this is repealed 18 C. 2. c. 34+ . 1+) tho? it is the moſt ma- 
terial clauſe for the preſervation of the breed of horſes, and for the 
prevention of gaming. ] 

Vor. IV, Os [By 
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Vide Leet, 
(L. 14.) 


JUSTICES OF PEACE, 


By J. 4. the race muſt begin and end the fame day.] 
J. F. no match ſhall be for leſs than 50 J. uxleſs run at Meru 
artet, or Blachhambleton, on pain of 200 .] 7 


[VJ 6. penalties to be recovered in Weftminſer-Hall or BY | 
þ 


half to the informer, half to the poor where the offence con. 
mitted z and in S-merſetfhire to Bath hoſpital. ] 

[VJ 7-entrance-money ſhall go to the ſecond beſt horſe.) 

[ / 8. this act does not extend to any prizes then iſſuing out 
of lands or money chargeable therewith, ] : 

[A horſe-race for 25 J. a fide play or pay tho” one gives the 
other 5 J. to make the match, is a match for 50/, Bidme v. 
Gale, P.9'G. 3. 4 B. M. 2432.] : 

[By fat. 18 G. 2. c. 34. the penalties of fat. 12 C. 2. C. 90, 
are extended to tic game of roulet, alias roly-poly, and all prohi. 
bited games with cards or dice. ] | 

[By JJ 3. courts of equity are impowered to inforce their de- 
crees in ſuits brought on //at. ꝙ Ann. c. 14. (for diſcovery of mg. 
ney loſt at play) in the ſame manner as in other ſuits,] 

[By J. 5. juſtices, &c. may ſummon witnefles, who not at. 
tending, or refuſing to give evidence, or giving falſe evidence, 


forfeit 30 J. or ſuffer ſix months impriſonment. | 


[By JJ. 7. privilege of parliament taken away in proſecutions 
for keeping gaming-houfe,] 

[By . 8 & g perſons winning or loſing 10/7, at one time, or 
20 J. in twenty-four hours, are indictable, and liable to a fine of 
five times the value; but if they inform, and convict another, 
they are diſcharged, ] 

*By 25 G. 2. c. 36. any houſe, room, garden or other place 
kept for pablic dancing, muſic, or other entertainment of the 
like kind, in Londn or within 20 miles thereof, without licence, 
according to that ſtatute (except Drury-Lane, Crvent-Garden, and 
Hay-Market Theatres, and other entertainments exerciſed by le- 
ters patent or licence of the crown or lord chamberlain) ſhall be 
deemed a diſorderly houſe or place, and the keeper thereof ſhall for- 
feit 100/, with full coſts to him who ſhall {ue (in ſix months) in 
any of the courts at Weflminfler. And the perſon who ſhall appear 
to act as maſter, or as having the management of ſuch diſorderly 
houſe, ſhall be deemed a keeper thereof. de the ft, at large* 


By the ft. 33 H. 8. 6. none ſnall uſe or keep, a hand- gun, not 
a yard Jong in tlie ſtock and barrel, or hagbut not three quarters 
of a yard long, on pain of 10/7. 

None not having 100/, per anmm in his own or his wile 
right ſhall ſhoot in, keep, or carry charged any croſs-bow, han- 
gun, c. unleſs to ſhoot at a butt or ba» of earth, in a place 
convenient, on pain of 101. 

None ſliall foot within a quarter of a mile of a city, borough, 
or market town, on 0. unlefs at a butt or bank. 

No ſerrant b. commond of his maſter, ſhall ſhoot at a deer 
or fowl on pain of 10 J. but may carry a gun for his maiter, er 
to be mended, if ke have licence in writing fo to do. , 

2 ur 


JUSTICES OF PEACE. 


But none ſhall be puniſhed till twenty days paſt after proclama- 
tion made of this ſtatute in that county; nor any gunſmith, 
maker or ſeller of guns, nor inhabitants within five miles of the 
za, twelve miles of Scotland or in the ifles of Jerſey, Guernſey, 
Angleſea, Wight, or Man, nor the owner of a ſhip for trial or 
necetfary uſe of a gun. 

Any, who hath 100 J. per annum, may take away the croſs- 
bow, from an offender to his own uſe, and a gun under due 
ſength, which he ſhall break, on pain of 40s. and keep to his 
own uſe. 

And every one may carry an offender to a juſtice of peace, who 
may commit till payment of the 10/. a moiety to the king, a 
moicty to the 1ſt bringer of the offender to a juſtice of peace. 

And the ſeſſions of peace may hear and determine the offence, 
and fine not leſs than 101. on an indictment or information, at 
the ſuit of the king within a year, of the party within half a year 
aſter the offence : and if the jury wilfully conceal may ſummon 
another jury to inquire of the concealment, and if found fine the 
firſt jurors 20 f. a- piece. 

Piſtols, daggs, ſtone-bows, c. are within the prohibition of 
this ſtatute, R. 5 Co. 71. 6. 

The conviction upon it, muſt be before the next juſtice of 
peace. Semb, 1 Sand. 263. 

t muſt be alledged certainly, that he had not 100 J. per annum 
at the time of the offence. R. 3 Med. 280. 

He muſt be carried directly before the next juſtice. 4 Med. 147. 

But carrying a gun by a ſheriff or his miniſters, in the execu- 
tion of juſtice, is not prohibited by the ſtatutes R. 5 C. 72. 4. 

So having a gun in the houſe without uſing it, is not within 
the ſtatute, R. Sho. 48. 

By the . 1 Fac. 27. any convicted before two juſtices on con- 
ſeſſon or by two witneſſes, for killing with a gun, croſs-bow, 
&:, or ſhooting at any pheaſant, partridge, pigeon, hearn, duck, 
tral, widgeon, grouſe, heathcock, more-game, or hare, ſhall be 
committed (till he pay 20s. to the poor of the parith for every 
pheaſant, Cc.) for three months without bail, unleſs after one 
month he give a recognizance of 204. with ſurety to two juſtices 
to be returned to the quarter ſeſſions, not to thoot at or kill, 
. at any time after: and the juſtices at quarter ſeſſions may 

ar, Cc. 

Provided a perſon licenſed at the quarter ſeſſions may kill 
{mall birds for hawks? meat, ſo he give a recognizance of 2004. 
not to ſhoot at any game prohibited by this law, nor within 690 
paces of any hearnery, nor 100 paces of a dove-houſe, nor in. a 
park or foreſt, | 

By the f, 3 Fac. 13. a perſon not having 40 /. per ann in 
and, or 206 J. in goods, or ground for deer or conies of 205, 
fer annum ufing a gun, bow, &c. to kill deer, &c. any having 1507, 
fir annum in land may take ſuch gun, &c. to his own uſe. 

By the f. 22 & 23 Car. 2. 25. perſons not having an inheri- 
knce of their own, or their wife's of 100 J. per annum, or 1501. 


Oo2 per 
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ſiſn, fowl, or other game, ſhall pay not le; than 55. nor abore 


net, or engine for the taking or deſtruction of game (not acting as 


JUSTICES OF PEACE, 


per annum in an eſtate for lives or years, above gg, or heir 
rent of an eſquire or higher degree, or owner, or keeper of; 
foreſt, park, or warren ſtocked with deer or conies for nec 
uſe, ſhall not keep or uſe any gun, bow, &c. And a lord of! 
manor, not under an eſquire, may under hand and ſeal licenſe , 
game-keeper, who may within his manor ſeize any gun, boy 
Sc. or with warrant of a juſtice of peace, may in day time ſearch 
and ſeize to the uſe of the lord any gun, bow, Qc. found in the 
houſe of a perſon not qualified. Vide pat, (B. 46.) 

In convictions on theſe ſtatutes, much greater nicety is re. 
quired than in a declaration in order that the court may ſee tha 
the offence is within the juriſdiction of the juſtice, and that he 
has purſued his authority. Coop. 827.* 

In a declaration, © that the defendant uſed a gun being an 
engine, for the deſtruction of the game,” is ſufficient after yer. 
dict, though it might be bad on ſpecial demurrer. Id. 825, 6.8 

*But a conviction in the ſame terms is void unleſs it add that 
the defendant uſed it for the deſtruction of the game, Dag. 
683, (658) in the notes.“ 

And in a conviction for killing game, the information muſt no. 
gative every one of the qualifications mentioned in this ſtatute, 
Doug. 345 (33 1. )* 

[Lord of a manor. may appoint a gamekeeper with power to 
kill game, though he is neither a perſon qualified, nor a menial 
ſervant of the lord; and ſuch gamekeeper has a right to carry 
gun any where, though out of the manor; and though he kill 
game, or ſports out of the manor, his gun cannot be taken from 
him; but if he kills game out of the manor, he is liable to the pe. 
nalty. Rogers v. Carter, M. 9 G. 3. 2 Wilſ. 387.) 

A lord of a hundred or wapentake cannot grant a deputation 
to kill game. Doug. 28.“ 

An eſquire, or other perſon of higher degree, as ſuch, is net 


qualified to kill game under this act, though the ſon of an eſquire 


or of another perſon of higher degree is. 1 Term Rep. 44.* 
*And a doctor of one of the Scotch univerſities is not, to this 


- purpole, a perſon of higher degree. Id. ibid.“ 


By the /. 4 U 5 V. & M. 23. a perſon not qualified, & 
convict before juſtices of peace on ſearch by conſtable, &. for 
keeping or uſing bows, or other inſtruments for deſtruction of 


Find 


205. 2 moiety to the informer, a moiety to the poor, to be lerict 
by diſtreſs and ſale, Sc. And for want of diſtreſs, &c. ſhall be 
ſent to the houſe of correction, for no leſs than 10 days not 
above 2 month” © | 

*By A. 25 G. 3. c. o. every perſon who ſhall uſe any dog, gun, 


a gamekeeper) ſhall previouſly deliver in a paper or account i 
wnting, containing his name and place of abode, to the clerk 0! 
the peace of the county where he ſhall reſide, and annually tax 
out 2 certificate thereof, on which ſhall be charged a ſtamp duty 
of two guiueass Vale ihe ft. at large, and fl. 26 C. 3. 4. * 


| 
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By the f. V. 1. 3 Ed. 1. 1. none, without licence, ſhall fiſh (B. 44.) 

in another's vivary, (a place where fiſh are kept, 2 Inf. 162.) on Fikiag. 
in of impriſonment, ranſom, and double damages to the party, 

ir he will ſue, if not, the king ſhall have the ſuit as againſt the 

ce: and perſons indicted ſhall be attached, and diſtrained to 
appear within a month, then a ſecond diffringas to appear in fix 
weeks, and on default ſhall be convict and fined, x 

By the ,. W. 1. 20. misfeaſors in fiſh-ponds ſhall make good 1 
amends, &c. 2 

By theſe ſtatutes fiſhing in any fiſh-ponds, tho? no fiſh taken is 
puniſhed. 2 Inſt. 200. 

By the ff. W. 2. 13 Ed. 1. 47. and 13 R. 2. 19. none ſhall 
take ſalmon between 8th Seprember and 11th November, nor young 
falmon with engines at mill pools between the middle of April 
and 24th June, nor with nets or engines deſtroy the fry of fiſh, 
on pain of having the nets burnt for the firſt offence, of impri- 
ſonment for a quarter of a year for the 2d, and of a whole year 
for the 3d offence, 2 1ſt. 478. 

By the f. 17 R. 2. 9. juſtices of peace ſhall be conſervators of 
the Ul. V. 2. 47. and 13 K. 2. 9. and may appoint under con- 
ſerrators, and at ſeſſions inquire of defaults, Sc. 

By the ff. 1 El. 17. none ſhall take the young fry or ſpawn of 1 
fiſh, nor kill pike under ten, ſalmon under ſixteen, trout under 4 
eight, or barbel under twelve inches fiſh, nor fiſh, unleſs for 1 
ſmelts, loaches, minnies, bulheads, gudgeons, or eels, but with 
an angle, or a net of a meaſh of two inches and half, on pain of #1 
20. of which juſtices of peace may inquire, if no preſentment in 4 
the leet within a year. Vide Leet, (L. 14.) J 

By the f. 5 El. 21. juſtices of peace may inquire of ſuch, who 

break heads of fiſh ponds, or fiſh in ſeveral ponds, c. who ſhall 
pay treble damages, three months impriſonment and ſeven years 
good behaviour, unleſs the juſtices think fit to remit it on con- 
teſhon of the fault, or unleſs the party releaſe ſuch ſurety. 
By the /t. 3 Fac. 12. none ſhall erect a wear, &c. in fre miles 
of an haven, on pain of 10/. nor fiſh with a net of a leſs meaſh 
than three inches, or with a canvas net, to deſtroy the fry or 
ſpawn of ſea fiſh, on pain of forfeiting the net and 1059. to the 
poor and proſecutor, to be levied by diſtreſs and ſale, on warraut 
of one jultice or more, rendering the overplus, &c. 
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or one witneſs, within a month after the offence, before ary 

juſtice of peace, of taking fiſh in a river, pond, &c, or 1 

thereto, without conſent of the lord or owner, ſhall p>y F 4 

party, not exceeding treble damage, and to the poor na - bo 
? 


By the ff. 13 & 14 Car. 2. 28. perſons flocking about n, a 
ec. of pilchard craft in Cornwall and Devon, who reſuſe to de- pl 
part being warned, on complaint to a juſtice of peace, ſhall for- vn 
feit 55. to the poor, or be ſet in the ſtocks five hours. 3 

By the . 22 & 23 Car. 2. 25. a perſon convict, by contien 4 
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ing 105, what the juſtice thinks meet, to be levied U 
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month, unleſs he give bond with ſurety not above 10 J. never o 
offend more. 

And the juſtice may deſtroy the nets, &c. taken: but the 
may appeal to the ſeſſions which ſhall be final, unleſs the ti 
the land, or fiſhery, be in queſtion, 

By the ff. 4 & 5 V. & MH. 23. none ſhall keep any net, &. 
for taking fiſh, other than the owner or occupier of a river ; 
fiſhery, or the maker or ſeller of ſuch nets ſor better ſale of them: 
and the owner of a river or fiſhery, or occupier, or any autho. 
rized by them, may ſeize to their own uſe nets, Oc. uſed, or in 
the poſſeſſion of a perſon fiſhing, &c. without conſent, &c. Aud 
any, authorized by warrant from a juſtice of peace, may ſearch 


Pa 
lie! 


houſes of ſuſpeCted perſons, and ſeize nets, &c. to their own uſe 
or deſtroy them, Provided fiſhermen, and apprentices, may fil 


in navigable rivers with lawtul nets, c. 

[By J. 5 G. 3. c. 14. perſons ſtealing fiſh from any river c 
pond in a park or paddock fenced in and incloſed, or from a gar. 
den, orchard or yard adjoining or belonging to a dwelling-houfe, 
or aiding or receiving, to be tranſported for ſeven years on con. 
viction at gaol-delivery, ] 

[For ſtealing fiſh in other incloſed ground, private property, 
forfeiture of 5 J. to the owner, or commitment for fix months by 
one juſtice. ] 

A conviction on this act muſt ſhew that the fiſhing, &c-wa; 
without conſent of the owner, and it muſt appear upon oath who 
was the owner. 4 Bur. 2279.* 

If a man is convicted of ating fiſh, without ſaying of another 
perſon, or in another perſon's pond, or without the conſent of 
the owner, (or Healing, Q.) it is bad. Rex v. Mallinſen, M. 
32 G. 2. 2 B. MH. 670. ] 

{In rivers not navigable land-owners have the right of fiſhing 
on each ſide, commonly to the middle of the ſtream : in navi- 
gable rivers, it is prima facie in the king, and is publick : but a 


private perſon may have an excluſive right by grant or preſcription. 


Carter v. Murcot, H. 8 Ger. 3. 4 B. M. 2162.] 

By Ch. de Fer. g H. 3. 13. every freeman ſhall have the ayries 
of hawks in his own woods in the foreſt of the king. 

By the /. 34 £d. 3. 22. he that finds an hawk, Sc. ſhall bring 
it to the ſheriff, who ſhall make proclamation of it, and the owner 
proving it to be his, ſhall have it, paying the charge; if none 
challenge it in four months, the finder, if a gentleman, othet- 
wiſe the ſheriff, ſhall have it: but if any conceal or take away at 
hawk, &c. he ſhall ſuffer two year's impriſonment, and pay the 


value of it. And by the ft. 37 Ed. 3. 19. ſtealing of an hawk 1s 


felony. | 
By the . 11 H. 7. 17. none ſhall take the eggs of a falcon, 
Sc. out of the neſt, be it on his own or another's ground, 0! 
pain of impriſoument for a year and a day, and fine at the king" 
will; a moiety to the king, a moiety to the owner of the ground 
where the eggs were taken, and to be determined by juilices of 
| | Peace, 
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ce, Ve. Nor ſhall any take or drive to other coverts to breed 
in, or kill any falcon, &c. on pain of 104, a moiety to him that 
will ſue, by action of debt, by examination before juſtices of 

ace, information or otherwiſe, and a moiety to the king. 

By the J. 23 El. 10. none ſhall hawk where eared corn is, | 
without licence, on pain of 40s. to the owner, to be recovered 4 
by action, information, Oc, Vide Leet, (L. 14.) 4 

By the fs 7 Fac. 11. any convict by confeſſion, or two wit- By 
neſs before two juſtices of peace within fix months, of hawking | 
2: a pheaſant or partridge, between the / Zuly and laſt of Au- 
of, ſhall be committed for one month without bail, unleſs he 
ay 405. for hawking, and 205. for every pheaſant and partridge 


killed, to the poor. 


By the /. 11 H. 7. 17. none, of whatever degree, ſhall take ( 46 
pheaſants or partridges on the freehold of another, without his Pheaſants, 1 
licence, on pain of 10 J. a moiety to the owner of the land, a LEY - 
moiety to the proſecutor by action of debt, or by bill or otlier- 
wiſe; nor the eggs of ſwans out of the neſt, on pain of impri- 
ſonment for a year and a day, and fine at the king's will, a moiety 
to the king, a moiety to the owner of the ſwans. 

By the /. 23 El. 10. none ſhall in the night take a pheaſant, 
or partridge, on pain of 209. for every pheaſant, and 105. for 
erery partridge, a moiety to the lord of the manor, a moiety to 
the proſecutor, (or if either releaſe his moiety,) to the poor, by 
action, &c. And juſtices of peace at ſeſlions may hear, &c. and 
any juttice bind the offender to ſeſſions: and if he pay not the 
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penalty in ten days, ſhall be committed for a month without bail, * 
and find ſurety not to offend in two years. Fide Leet, (L. 14.) be 


& oe 


And none ſhall hunt with a ſpaniel, where eared corn is, with- 
out licence, on pain of 46s. to the owner, * 

By the /. 1 Fac. 27. any convict by confeſſion, or two wit- 3 
neſſes at ſeſſions, or before two juſtices of peace, of taking, &c, 7 
any pheaſant, partridge, or houſe-dove, or eggs of pheaſant, par- 
tridge, or ſwan, ſhall be committed for three months without 
bail, unleſs he pays 205. for every fowl and egg to the poor, or 
ater a month's commitment ſhall find two ſureties of 204. by 
recopnizance before a juſtice not to offend more. (So, by the 
. Fac. 11, if convict by one witneſs of taking a partridge, or 
pheaſant.) a 

And any not having 101. per annum inheritance, 30 J. per au- 
num for life, or 200 J. in goods, or the ſon of an eſquire, Wc. 
convict, Sc. for keeping a ſetting dog, or net for partridge, or 
pheaſant, ſhall be committed, Sc. unleſs he pay 40s. to the poor. 

And he who ſells, or buys to ſell, any pheaſant, or partridge, 
not reared up in the houſe, or brought from beyond ſea, forſcits 


Eat Yo ing 


201, for every pheaſant, and 105. for every partridge. 1 

By the f, 7 Fac. 11. any convict, within lix months, by con- A 
ſeſſion or two witneſſes before two juſtices, for hawking at a par- be 
ridge, or pheaſant between the iſt July and laſt of Augyft, ſhall | $ 
be committed for one month without bail; unleſs he pay 40s. for * 


Oo4 every 2 
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every hawking, and 20 5. for every pheaſant, and partridge kill; 
to the poor of the pariſh. : 

And a conſtable, by warrant of two juſtices, may ſearch houſs 
of perſons not qualified, and ſeize ſetting dogs, and nets; bu 
perſons having a warren, or lords of a manor, or inheritance gf 
40 J. per annum, 801. per annum for life, or goods of 4001, value, 


or their ſervants, may take pheaſants, or partridges on their oy 


ground, between Michaelmas and Chriſimas. 

By the /. 22 & 23 Car. 2. 25. a lord of a manor, not under 
an eſquire, may under hand and ſcal authoriſe gamekeepers within 
his royalty, who may ſeize ſetting dogs, nets, &c. for killing 
pheaſart;, partridges, or other game uſed within his manor b 
any unqualihed by this act, (ut ante, (B. 43.) for ſhooting,) t 
by warrant of juſtice of peace may in the day-time ſearch houſe; 


of ſuſpected perſons unqualified, and ſeize ſetting dogs, nets, &.. 


to the uſe of the lord, or deſtroy them. 

A manor is a royalty named by the ſtatute. (Vide Lu, 

1506.) | 
80, an hundred with a leet. Semb. Lut. 1506. 

By the ff. 9 Ann. 25. but one gamekeeper in one manor, 

By the ff. 3 Geo. 11. one qualified, or a ſervant, 

By the f. 4 & 5 V. & M. 23. a conſtable, by warrant of: 
Juſtice of peace, may enter and ſearch houſes, &c, of ſuſpeed 
perſons unqualified : and if pheaſant, partridge, pidgeon, foul, 
or other game be found, may carry the offender to the juſtice of 

ce; and if he cannot ſatisfy the juſtice how he came by it, or 
in a ſet time produce the ſeller, or prove the ſale, he ſhall pay for 
every fowl, not leſs than 5 s. nor more than 205. a moiety to the 
informer, a moiety to the poor, to be levied by diſtreſs and ſale 
&c. And if no diſtreſs ſhall be committed to the houſe of cor. 
rection, not leſs than ten days nor more than a month, there to 
be whipt, and a perſon produced, Sc. who ſhall not give ſuch 
evidence to the juſtice of his innocence, and a perſon convidt of 
having or uſing any ſetting dog, nets, &c. ſor deſtruction of fou, 
ſhall forfeit, &c. f 

(By ,. 2 G. 3. c. 19. none ſhall take, ki'l or have any pat. 
tridge, from 12th February to iſt September, nor pheaſant from iſt 
February to iſt October, (except taken in lawſul time, and kept 
in a mew) nor any black game from iſt January to 20th Augul, 
nor grouſe from iſt December to 25th July on pain of 51. jr 
bird. ] 

[All penalties on the game laws ſued for in Wefminfler-Hall 


| ſhall go to the informer, and no part to the poor of the. pariſh.) 


[S/. 2 G. 3. c. 29. inflicts 205. penalty ſor killing pigeons, to 
be paid to the proſecutor on conviction before one juſtice, ot 
commitment to hard labour from three to one month. ] 

(By ff. 13 G. 3. c. 55. none ſhall kill or have black game fron 
roth December to 20th Augiſt, nor grouſe from 10th Deceniber 
to 12th Auguſt, on pain of from 20/. to 10/7. for firſt, and from 
304, to 20/. for ſubſequent offence, by ſuit or before * 
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As to hunting in a foreſt, vide Chaſe, (H. 1, &c.) (B. 45.) 
By the f. 13 R. 2. 13. he that hath not 403. per annum lands, — 


ar a clerk that hath not 10 J. per annum revenue, ſhall not keep a ing. 


to hunt, or engines to take or deſtroy deer, c. on pain of a 
ears impriſonment, which juſtices of peace may determine. 

By the ,. 19 H. 7. 11. none ſhall keep deer-hays or buckſtall, 
axe for his own park, &c. on pain of 10/. per month; nor uſe 
talking for deer in other park, Oc. without licence, on pain of 
10/, of which juſtices of peace may inquire, and commit till 
ſurety found for payment of the forfeiture, the roth whereof 
ſhall go to the juſtices. 

By the Hf. 5 El. 21. and 3 Fac. 13. none ſhall kill or chaſe deer 
in a park, or incloſed ground, without licence, on pain of treble 
dmages to be aſſeſſed by the juſtices, (or, by the //. 7 Fac. 13. 
of 101. at election of the owner,) three months impriſonment, 
and ſurety for good behaviour for ſeven years, which the owner, 
or juſtice, on confeſſion, may releaſe. 

And if any perſon not having 40 J. per annum, nor 200 J. in 

nor incloſed ground of 40s. per annum for deer, keep 
dogs, &c. to kill deer, &c. any having 100 J. per annum may take 
them for his own uſe. Vide pot, (B. 48.) 


+[7:d the 


80, by the ff. 13 Car. 2. 10. any convict by confeſſion of one 5.7 Fac.13.} 


witneſs before any juſtice of peace, being proſecuted within fix 
months (or by the ff. 9 Geo. 22. in three years) of hunting, &c. 
deer, &c. in park, &c. without conſent, or of aiding, c. forfeits 
201, a moiety to the owner, a moiety to the informer, to be le- 
ned by diſtreſs, &c. and in default to be committed to the houſe 
of correction for ſix months, or to gaol for a year, and find ſure- 
ties, &c, for another year. 

And he who aids by his dogs, &c. will be within the ſtatute, 
though he be not preſent. Per 3 J. Holt. cont. Sal. 542. 

80 by the „. 5 Geo. 15. he fhall give bond of 50/. to be of 
good behaviour and not offend again. And a park-keeper, Sc. 
convict ſhall pay 50/. | 


By the f. 3& 4 V. M. 10. any convict, Cc. ut ſipra, being 


proſecuted in twelve months (or three years by the %. 9 G. 22.) 
for hunting in any chaſe, park, &c. ſhall forfeit 20 J. Cc. 

If for wounding, taking, killing, 30/. for every deer, a third 
to the informer a third to the poor, a third to the owner to be 
levied, &c. ut ſupra by warrant of juſtices, c. And he may be 
detained till the return of the warrant not exceeding two days, 
and if no diſtreſs, ſhall be impriſoned a year, and pilloried an 


lour ſome market-day in the next town. (Aud by the ff. 5 Geo. | 
38, he ſhall be tranſported tor ſeven years.) ' 
And by the ſame ,. 3 & 4 /7”. & MY. 10. a conſtable by warrant 1 


of juſtices of peace may enter and ſearch, (as in caſꝭ of ſtolen 
goods, ) houſes of any ſuipeQed, a apprehend the porion, if 1.2 
d veniſon, ſkins, toils, who ſhall torfeit 30/7. to ve levied, Se. 
i he cannot ſatisfy the juſtice how le came by or bought them, 
And any convict by one witneſs of pling down in the night, 
pales, 2 a park, chaſe, Sc. ſhall be impriſoned three months. 
Aud 
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And by the „g. 5 Ger. 15. ſhall alſo pay the penalty of kin; 
deer. The juſtice of peace ought to make the conviction A 
offence againſt theſe ſtatutes purſuant to the ſtatutes. 2 Su. 0 

If ſeveral are convicted of the ſame offence, each of hd 4 
feits 30/., R. 1 Sal. 182. 2 Sho. 490. | 

If the party has not ſufficient diſtreſs, the juſtice oupht to 
make an adjudication, and then dctermine, that he he com. 
mitted after two days for the ſpace of fix, or twelve months, . 
Cartb. 509. | 

If the party be abſent, he ought to make a warrant to gif:.;,. 
and if he has no diſtreſs, after two days a warrant for commit. 
ment, K. Carth. 509. 

If a glover has ſkins found upon him, and ſays, that A. fad t 
them to him; A. may be convicted, unleſs he gives a good ac. 


for. 


count, &c. N. 1 Sal. 383. | 
The conviction ought to ſhew the offence to be ſtrictly within 

the ſtatute. 1 Sal. 378. 1 
That he had no lands, Sc. (where that is a qualification te. 

quired) at the time of the offence. R. 3 Med. 280, th 
It ought to ſhew the day of the fact. R. 1 Sal. 369. Vide 

5 Md. 447. Vide infra. d 
Or, that he killed three deer between ſuch a day and ſuch 2 by 

day. R. 1 Sal. 378. Carth. 502. 1 
That the proſecution was commenced within twelve months, I 

though the conviction need not be within that time. R, W 

1 Sal. 383. & 


It ought to ſhew the ſummons and appearance, or default, 
Mod. Ca. 41. ; 

And it will be bad, if it ſhews a ſummons upon which he ap- 
peared Treſilay 7th April, which was impoſſible, for 7th Ari 
was Friday, N. Mad. Ca. 41. 1 Sal. 181. 

But the conviction need not recite all the circumſtances at large, 
R. 1 Sal. 369. | 

If it fays, that he unlawfully killed, it is ſufficient, without 
ſhewing how. K. 1 Sal. 378. Carth. 503. 

That it was done in fore/td uſitatd; for that imports that it was 
then uſed. X. 1 Sal. 377. 

In loco in ambulacro chaſee; for it imports that it was in the 
chaſe. R. 1 Sal. 383. 

So it is not neceſſary to ſay contra pacem; for it is the ſuit of 
the party, not of the king. R. 1 Sal. 378. Carth. 503. 

Nor to ſhew, whether convicted by evidence, or confeſſion, 
s Mod. 447. 

Nor to thew the oath. R. 1 Sal. 369. 

So a ſummons is not neceſſary, if the defendant appears. I. 
1 Sal. 383. Corth. 501. | 

So it is ſuſſicient to ſay, quod convidus eff, without adding 9170 

frisfaciet, &c. for that is only execution and conſcquence. 
1 Sal. 378, 383. 2 Med. Ca. 175. . 

Nor is it neceſſary to ſliew the day of tlie fact, if it be withit 
a ycar. 5 Mad. 446, 447. Jide Sal. 369. Vid: ſupra. N 
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Nor the diſtribution of the penalty, viz, a third to the poor, 
k R. I Sal. 383. 
15 2 man is not within the ſtatutes if he hunts, c. where he 
chims a title. R. 1 Sal. 369. 
But that ſhall not be proved by affidavit, where he is convicted. 


Sal. 369. 
| If a 309: tion be affirmed in B. R. execution ſhall be there by 


Inari factas, Feri facias, or capias. 1 Sal. 309, 379. 

And if the owner die before execution, upon an affidavit and 
ſuggeſtion upon the roll, his executor ſhall have it. X. 
1 Sal. 378. 

och by levari, or fieri farias out of B. R. ſhall be to 
the ſheriff, who may thereupon make ſale. R. 1 Sal. 379. 

But an attachment does not lie for non-payment of the penalty, 
R. 1 Sal. 369. 

If a ſtatute ſays, a penalty ſhall be levied by diſtreſs, without 
more, it may be fold. R. 2 Fon. 25. 1 Sal. 379. 

[May convict deer-ſtealer on /i. 3 & 4 W. & M. if ſummoned, 
tho he doth not appear. Rex v. Simpſon, H. 3 G. Str. 44.] 

[If the juitice in the warrant to commit offender for want of 
Altreſs, on . 3 & 4 M. M. ſays, it has been cr7;fied to him 
by the conſtable that there is not ſuſſicient diſtreſs, it is good, 
without reciting the warrant of diſtreſs aud the return, for the 
word certified imports it to be in a legal manner. Rex v. 
lila, H. 6 G. per Pratt C. J. and Fortefeue J. contra Eyre J. 
K. 263.) 

(If — is removed by certiorari and confirmed, the pro- 
ſecutor has his election to take execution by a /evari, or to apply 
othe juſtice, id.] 

[And if the proſecutor applies to the juſtice, the warrant of 
commitment necd not ſet out the confirmation, for the court will 
take notice of their own records; and the ſtatute here does not 
gre the juſtice a new juriſdiction, ' ut only revives the old which 
ws ſuſpended by the certiorari, Jbid. per Pratt C. J. and 
Firteſeue J. contra Eyre J.] 

[If the deſendant is convicted on the evidence of the informer, 
its bad. Rex v. Tilly, T. 6 GC. Str. 613. Rex v. Stone, M. 
20. 2. Ld, Raym. 1545. 

If the conviction is only conviftus , without quod forisfaciat, 
It will be quaſhed. Rex v. Hawks, H. 3 G. 2. Str. 858. 

la conviction for killing deer in a purlieu, it cannot be averred 
(lat it is a place where deer are uſually kept, and need not be 
werred that the purliem was not the defendant's. Rex v. Calcult, 
A. 13 G. 2. Str. 1119. 

[A man may be convicted on his confeſſion to a witneſs, who 
* it before the juſtice, Rex v. Dore, M. 12 G. 2. 

nur. 301.4 

(He may be convicted on his confeſſion, tho' it dees not ap- 
peer that he confeſſed killing the fame deer which is mentioned in 
lie information. Bid. fed. 2, for this ſeems to amount to 

ſaying 
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with the firſt or any other aforefaid offences, felony.] 


JUSTICES OF PEACE, 
faying he may be convicted of the fact for which there 


formation. ] 
[By . 16 G. 3. c. 30. the former acts relating to deer-ſteaing { 
are repealed, ] 
[Every perſon without owner's conſent hunting or attemptin 
to kill or aiding thereto, in a foreſt, &c. or incloſed ground where 


is ro in, 


deer are uſually kept, forfeits 20 J. every perſon killing, woung, 


f 
ing, taking or carrying away or aiding therein, 30 J. for eich 
deer; if the keeper, double; ſecond offence whether the {une 


Juſtice to tranſmit conviction to quarter ſeſſion, c 
* — of peace evidence. ] 1 » COP) ehre 

[Juſtice may grant ſearch-warrant, and if any part of deer, or 
any flip, nooſe, toyle, ſnare, or engine, for unlawful killing found 
and good account not given, penalty from 30/, to 10. 

[Tf the party cannot be convicted juſtice may ſummon er 
perſon through whoſe hands any part of deer has paſſed and who. 
ever cannot give good account forfeits from 30 J. to 10/,] 

[On oath of one witneſs that any perſon hath had any part d 
deer, and ſhall be reaſonably ſuſpected to have come diſhoneſtly c 
unlawfully thereby, he not giving good account, forfeits as before,] 

[Perſon ſetting net, wire, flip, nooſe, toyle or engine, forfeit 
from 10 J. to 5 J. for every ſubſequent offence from 201. to 100 

[Pulling down pales or wall, 3o/.] 

[If perſon carrying fire-arms or ſword, aff, or other offenſe 
weapon, ſhall come into any ground incloſed or not incloſel 
where deer are uſually kept, with intent to hunt, take, Kill, or 
take away, the keeper may ſeize ſuch fire-arms, flips, and ei. 
gines (ſword, ſtaff, or offenſive weapon omitted) as game-keeyers 
of manors may; beating keeper or his aſſiſtant there in execution 
of office, or attempting to reſcue any perſon in lawful cuſtody d 
ſuch keeper or aſſiſtant, felony. ] | 

[On information on oath juſtice _— where ſummons 1 
ſpecially directed) may ifſue warrant, &c. where ſummons is d. 
refed, on proof of ſervice perſonally or at uſual abode, and, mn 
non appearance, to proceed by warrant. ] | 

[Penalties to be recovered before one juſtice on proof by oth 
of one witneſs or confeſſion, half to the king to be paid for hs 
uſe into the hands of ſuch perſon as juſtice appoints, half ton 
former, on non-payment (with charges) immediately on convidtion, 
diſtreſs, in default impriſonment in common gaol for one year a 
till ſooner payment, (except as excepted. )1 | 

[Offender may be kept in cuſtody three days for return of di 
treſs warrant; or if it appears he has not ſufficient diſtrels v 
commit immediately without diſtreſs warrant. ] 

[Offenders for firſt offence may give two ſureties to pay penal 
and charges in fix days (including day of conviction) on not- 
payment to commit the party and ſureties for the time af 
or ſooner payment. ] 

[Keepers may apprehend on the ſpot perfons hunting, &c, ui 
carry them before juſtice, ] 

| fOffender 


oo. - _ -- _=x-«c. 
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in priſon for firſt offence on conſent of the proſecu- 
ur and owner or keeper may be diſcharged by quarter-ſeſſion.] 

[Offender diſcovering other offender fo as he be convicted not 
7 certiorari unleſs offender bound with ſureties in 100 J. to 
proſecutor to pay in thirty days after conviction confirmed or 
rtdindo granted, full coſts and damages to be aſcertained on his 
auh; and to the juſtice in 60 J. to proſecute certiorari with effect 
and pay the forſeiture or ſurrender in thirty days, in default juſtice 
to proceed as if no certiorari granted, ] | 

[After conviction confirmed, and the rule of court delivered ta 
the juſtice he may proceed as if procedendo granted, ] 

[lf no certisrari, perſon aggrieved may appeal to quarter ſeſſions, 
held twenty days after conviction, giving fix days notice to pro- 
{ecutor, and recognizance to try appeal, Wc. at quarter ſeſſion 
next after ten days from conviction, their determination final.] 

(Perſons having paid the penalty, or impriſoned, may appeal 
on recognizance, without ſureties, penalty remaining in juſtices 
hands or perſon in priſon. ] 

[Proceedings not to be ſet aſide for want of form, but the 

decided on the merits only. No certiorari.] 

[Proſecutions in twelve months.] 


573 


"By 28 G. 2. c. 19. if any perſon not having a right or legal | 


licence, ſhall ſet fire to, burn or deſtroy (or be aiding therein) 
any goſs, furze, or fern in any foreſt or chaſe, without conſent 
of the owner or perſon chiefly intruſted with the cuſtody of ſuch 
foreſt or chaſe, or of ſome part thereof, and being brought before 
a juſtice ſhall be thereof convicted by confeſſion, &c, he ſhall 
forfeit not exceeding 5 J. nor leſs than 4o f. half to the informer, 
and half to the poor, to be levied, &c. Vide the Statute.* 


By the „. 13 R. 2. 13. none (uf ante,) ſhall keep dogs or nets 
or ferrets to deſtroy conies, &c., on pain of a year's impriſonment, 
{ut ante, (B. 47.) for deer-ſtcaling.) 

By the f. 3 Fac. 13. none ſhall kill conies in an incloſed 
ground without licence, c. on pain, (ut ante, for deer.) And 
a perſon having 100 J. per annum may ſeize the dog, ferret, net, 
Ec, kept to kill conies by a perſon not having 40 J. per annum, 
Sc. provided not to extend to chaſing in day- time. 

By the f. 22 & 23 Car, 2. 25. any convict, by confeſſion or 
one witneſs, within a month before a juſtice of peace, for chaſing 
or taking any conies, in any ground, lawfully uſed for keeping 
them though not incloſed, without authority, &c. ſhall pay treble 
damage, have impriſonment for three months, and after till they 
ind ſurety for good abearing. 

And any convict, &c. for taking conies in the night on the 
border of a warren, c. unleſs the owner or occupier of the ſoil, 
employed by him, ſhall pay damage to the party as the juſtice 
thinks fit, and to the poor not exceeding 105. and for non-pay- 
ment mou be committed to the houſe of correction not above a 
month, 

*A perſon who has a right of common may kill conies when 
bey are out of the warren and deſtroy the common; but he can- 

not 


(B. 48.) 
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not have an action on the caſe againſt the lord, for that w: 
create a multiplicity of actions. Cro. El. 548. Ov. Jac = 
Cro. Car. 388.* ” 
gut if the lord has a right to put conies on the co 
by an exceſs in the — Tardeton the common, * — 
number of burrows made by the conies the commoner's 81 Ky 
vented from depaſturing the common; an action in ſuch J 
caſe is the proper remedy, and the tenant may not of his Ke 
accord fill up the burrows and remove the nuſance, 1 Bur, po 
And a lord of a manor, Cc. may appoint a game keeper * 
may ſeize dogs, ferrets, Oc. for taking conies, &c. {at ans 
B. 46.) for pheaſants. g 
(By Ag. 5 G. 3. c. 14. perſons entering in the night-time int; 
warren, or ground uſed for keeping conies, (tho' not inclo{d) 
and killing conies, or aiding, may be tranſported for ſcyen yen a 


or otherwiſe puniſhed at aſſiſes.] 7 
This extends not to killing conies in the day-time on the coi} 

of Lincolnſhire. ] 
( 


. 49.) By the ff. 13 R. 2. 13. none not qualified, 27 ante, ſhall let 
Hares, Sc. 3 greyhound, hound, c. to deſtroy hares or other gentleman' p: 
game, on pain of a year's impriſonment. 
By the /,. 14 H. 8. 10. juſtices of peace at ſeſſions may inguir 
of thoſe who trace hares in the ſnow, who hall pay 6. 87, t J 
the king. Vide Leet, (L. 14.) 


By the f. 1 Fac. 27. any convict, by confeſſion or two vit. 1 
neſſes, before two juſtices of peace for taking hares by guns, WM 4 
ſnares, tracing in ſnow, &'c. ſhall: be committed for three months 
without bail, unleſs he pay to the poor 205. for every hare, C. fa 
or in a month after commitment ſhall give ſurety of 20/, to two vj 
juſtices of peace not to offend more. J1 

None ſhall ſell, or buy to fell, any hare, on pain of 104, 2 
moiety to the proſecutor, a moiety to the poor. ke 

And any not having 10 J. per annum inheritance, 30 J. per annum v 
for life, 200 J. in goods, or the ſon of an eſquire, &c. comic, 

Sc. for keeping a greyhound, c. to deſtroy harcs, &c, {hull 15 


be committed, &c, unleſs he pay 40 5. to the poor. 
By the f. 22 C23 Car. 2. 25. a lord of manor, Ec. may ſo 


appoint game-keepers who may ſeize greyhounds, Cc. uſed by 11 
perſon not qualified, (% ante, (B. 43.) for ſhooting,) and my | 
ſearch, (ut ante, (B. 46.) for pheaſants and partridges.) 8 


And any convict, by confeſſion or one witneſs, in a montl 
before any juſtice of peace for ſetting ſuares, &c. ſhall pay to the 
party what the juſtice thinks fit, and to the poor not above 19% 
and for non-payment be committed not above a month to the hout 
of correction. 

By the //. 4 & 5 V. & 17. 23. a conſtable by warrant, &.. 
may enter and ſearch honſes, &c. of ſuſpected perſons unqual- 
fied, and if an hare, &c. be found, may carry the offender to 3 
1 of peace, and if he cannot ſatisfy the juſtice how he came 

y it, or produce the ſeller, or prove the ſale, or if, by the ſame 


evidence, he be convicted of having or uſing a greyhoand, * 
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ts, or if the perſon produced cannot give ſuch evidence to the 
juice N innocence, he ſnall pay Cut ante, (B. 46.) for 
l alants. 
Foe f. 4 & 5 V. & M. 23. does not alter the manner of 
conviction for haying a greyhound, &c. which was preſcribed by 
the J. 22 & 23 Car. 2. 25. and therefore, the conviction ought 
obe within a month, and by confeſſion, or one witneſs. Per 
Cur, Trin. 2 Ann. B. R. g | 

By the /. 5 Ann. 14. (which confirms all the former ſtatutes in 
of, and is made perpetual by the /. 9 Ann. 25.) if any, not 
qualiicd, keep or uſe any greyhound, ſetting dog, &c. to deſtroy 
the game, and be convict by one or two witneſſes, before a juſtice 
of peace where the offence was committed, he ſhall forfeit g J. a 
noiety to the informer, a moiety to the poor, to be levied by 
litreſs and ſale by warrant of ſuch juſtice ; or if no goods, io be 
{nt to the houſe of correction for three months, and for any ſub- 
{quent offence for four months. 

So, if he be convicted by his confeſſion. Per 3 J. 2 Nad. 
(a, 64. i 

The conviction ſhall be quaſhed, if it does not ſhew, that the 
party was not qualified, R. Mod. Ca. 40. 

Tho' it ſays, that he was per/ona difſoluta, Med. Ca. 40. | 

If there be not proof, that the hare, c. was found upon him. 
Mid, Cu. 57. 

[A conviCtion for keeping a gun, on flat. 5 Ann. c. 14. is ill, 
md muſt be quaſhed. Rex v. Gardner, T. 11 G. 2. Str. 1098. 
fndr. 255] 

[A gun is not neceſſarily to be taken to be an engine to kill 
game, and if on Zrover defendants juſtify, they muſt alledge and 
bew the uſe. Wingfield v. Stratford, H. 25 G. 2. 1 Will, 
lic.] 

in a conviction on this ſtatute evidence © that the defendant 
kept and uſed a gun to kill and deſtroy the game,” is ſufficient 
without ſetting forth the evidence at length. 2 Term Rep. 18,* 

[Hand is not within flat. 5 Ann. c. 14. Filer v. Wilkes, II. 
1j 6. 2. Str. 1126.) | 

Conviction for keeping greyhound and king hares, quaſhed 
for not ſetting forth that defendant was not qualified, as he has 
moo /. c. The defendant appeared.] 
© pore for Feeping a lurcher, good. Rex v. Filer, II. 8 G. 

7. 496.] | 

[May be on confeſſion. Rex v. Gage, H. g G. Sir. 546.7 

[if the conviction only avers generally that defendant is not 
qulified, without averring that he has not the particular qualifi- 
catons'in the ſtatute, it is bad. Rex v. Hill, H. 12 G. 2 Ld. 
Rom. 14 1p. ] 

[The conviction muſt ſet out the ſummons. Rex v. Hauler, 
1.86.2, B. R. H. 130.] 

[4 conviction is good which lays the offence to be done in a 
nile, without naming the pariſh ; and if the ville is extraparochial, 
us informer ſhall have the whole penalty. Rex v. Wyatt, P. 
j C. Id. Raym. 1478. 

(If 
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If the juſtice commits the perſon convicted without 
ing to levy the penalty by diſtreſs, an action for falſe imprifon 
ment lies. Hill v. Bateman, T. 12 G. Str. 710.] 

[If a game-keeper ſhoot an unqualified perſon's dog, who there 
upon ſhoots the game-keeper's, and behaves inſolently, the judge 
will direct very conſiderable damage. Per Hardwicke C. by 
v. D. of Beaufort, T. 1741. 2 Athyns 190.] 

[A conviction on the 4 & 5 V. & AM. is good, without fu. 
ing the party is a diſſolute perſon, or that he did unlawfilly * 
or that ” juſtice was then a juſtice. Rex v. Chipp, T. 12 C. 
Str. 711.] 

1 A clothier and alehouſe-keeper was found by jury to be an in. 
ferior tradeſman, within 4 & 5 V. & MH. Wickham v. Wally 
M. 11 G. 2. Barnes 125.] : 

[A clothier was determined ſo to be by B. R. Bennet y, 
Thalbois, P. 9 W. 3. It is ſaid Holt C. J. held every tradeſman 
not qualified to be an inferior tradeſman. So thought Bathuf 
J. and Clive J. contra Willes C. J. and Neel J. Buxten v. Mingy, 
T. 30 & 31 G. 2. 2 Will. Jo.] 

[Inditment does not lie for killing hares. Rex v. Tixning 
M. 12 G. 2. 302.] 8 

[By /. 26 G. 2. c. 2. actions for recovery of any penalty 
may be brought beſore the end of the — term Aer. 
offence. ] a 

(By /. 28 G. 2. c. 12. every perſon, qualified or not, who 
offers to ſale game is liable to the penalties on higlers, Qc. ofr- 
ing to ſale, by 5 Ann. c. 14. And game found in the poſſeſſion 
of poulterer, &c. is deemed expoſing to fale.] 

[By /. 10 G. 3. c. 18. perſon ſtealing any dog, or receivingit 

knowing it to be ſtolen, convicted before two juſtices forfeits from 
30 J. to 20 J. or impriſonment from twelve to fix months, and 
for ſecond offence from 50 J. to 307. or from eigliteen to tuche 
months impriſonment, and whipping. 
[Juſtices may grant ſearch-warrant, and if dog or dog: tit 
found, to reſtore it, the party knowing it ſtolen, or the ſkin tobe 
the ſkin of a dog ſtolen, ſubject to ſame penalties : appeal fia 
and no certiorari. ] 

{By at. 13 G. 3. c. 80. perſon killing hare, pheaſant, & or 
uſing gun, dog, engine, &c, to kill or take, between ſeven at 
night and fix in the morning, from 12th Ofober to 12th February, 
and between nine at night and four in the morning, from 12% 
February to 12th October, convicted before one juſtice, ſorſeits tor 
firſt offenco from 20/. to 10 J. and for ſecond from 30 J. to 200 
and coſts, or for want of diſtreſs ſhall be committed for three 
months; and for offence after ſecond conviction, ſhall be com 


mitted till quarter ſeſſion, or give ſurety to appear to indiQmen, 


and if convicted, forfeits 50 J. and coſts, or for want of diſtres 
committed from twelve to fix months, and publickly whipt. Hal 
forfeiture to informer, half to poor.) 

[Killing or uſing engine on Sunday os Chri/tmar-Day, liable u 
like penalty.] 


Juſtices 


5 
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Juſtice where offence committed may grant warrant, to be 
ry by juſtice in another county where offender lives, and 
the offender thereby be brought before the firit juſtice, or diſtreſs 
made. Appeal, no certiorari.] : 

[By the f. 8 G. 19. a plaintiff may proceed to recover a pecu- 
niary penalty, by a conviction before a juitice of peace, or | y 
ation of debt, &r. with double coſts, before tie end of tl.e 
next term after the offence. ] 


Highway: 
As to highway, Vide Chimin. 


Hue and Cry: 


As to hue and cry, Vide Hundred, (C. 1, 8&c.)—Pleader, (2 8. 
1, Kc.) | 


(B. 50.) Labourers. 


By the f. 5 El. 4. in hay or harveſt- time, any juſtice of peace, (n. 309 
or conſtable on requeſt, &. may cauſe all artificers, meet to la- Who ae 
bour, to ſerve by the day for reaping or inning of corn or hav, 8 
md on refuſal complained of to the conllable, Sc. he ſhall ſet vide Ap- 
im in the ſtocks for two days and a night, and for neglect him- Pe, 
ſelf ſhall loſe 40 5. 2 , 3 

Perſons accuſtomed to go into other ſhires for harveſt-work, Se-varr;, 
and having none in their own town or county, may ſtill do fo, if * 
not retained in ſervice, and having a teſtimonial from a juſtice of * 


peace or mayor, for which they ſhall give but one penny. 


Juſtice? of peace, or mayor, by the f. 5 El. 4. at Zafter (B. 31.) 
ſeſons, &c. may appoint wages of all labourers, artificers, and Fer what 
workmen, by the day, week, month, or year, with meat or with- hors th 
out, and by the great, for mowing, reaping, threſhing, ditching, 

.. by the rod, foot, c. and certify the ſame into chancery, 

e. or, by the /. 1 Fac. 6. cauſe the ſame ingroſſed under 

their hands and ſeals to be proclaimed, &c, and if any give more 

wages, on conviction before the ſaid juſtices of peace or head 

oficers I e ſhall forfeit 5 J. and be impriſoned ten days without 

bail: and any perſon taking more wages, on conviction before 

the ſaid juſtices or two of them, ſhall be impriſoned twenty-one 

= without bail. And every promiſe, gift, &c. contrary is 

wid, ; 


By he ft, 5 EL. 4. all labourers, hired by the day or week, (B. 52.) 
letwixt the midſt of March and September, ſhall continue at work — 
hom five in the morning till between ſeven and eight at night, 
unleſs two hours and an half for meals z and from ſpring of day 
till night betwixt the midſt of September and Mar ch, on pain of 
14, for every hour abſent, 

Yo. IV, "Pp And 
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And none, retained for any work in the great, ſhall dera 
without finiſhing it, unleſs for non-payment of hire, for the 'v 
vice of the queen, with licence of the maſter, or for other lawful 
cauſe, on pain of impriſonment for a month without hail, and 
ſorfeiture of 5/. to be recovered by action of debt in the king” 
courts of record, 

And if a labourer maliciouſly make an aflault or affray on his 
maſter, miſtreſs, or dame, or other who hath the arge or 
overſight of him, on conviction before two juſtices of peace, or 
mayor, &c. by confeſſion or two witneſſes, he ſhall ſuffer im. 
prifonment for a year, or leſs, at the diſcretion of the ſaid juſtices 
or mayor and two others of the corporation : and, if the offence 
require, ſhall receive ſuch other open puniſhment, ag the juſtices 
of peace at the quarter ſeſſions, or the mayor and four of the 
corporation, ſhall think meet, ſo as not to extend to life, or 
limb. 

By 20 G. 2. c. 19. one juſtice may hear maſter's complain: 
of miſdemeanors, miſcarriage or ill behaviour of yearly ſervant in 
huſbandry, or any artificer, handicraft, miner, collier, keelman, 
pitman, glaſsman, potter, or other labourer, and puniſh by com- 
mitment to hard labour, not exceeding a month, or by abating 
wages o by diſcharge from ſervice; and fo to hear ſervant 
complaint, and diſcharge him gratis.] 

[Appeal lies to quarter ſethons, which determines finally, with 
coſts to 403. and no certzoroer: lies.] 

[By ff. 31 G. 2. c. 11. this act is extended to ſervants in 
huſbandry for any time lets than a year.] 


(B. 53.) Apprentices. 
Vide La- So juſtices of peace have juriſdiction by feveral ſtatutes for the 


bunrers, | f 5 
arte, good order, or regulation of apprentices. 
(B. so, c. By the . 5 El. 4 juſtices of peace, and mayor, c. ſhall meet 
Powe” "Ys yearly between Michaelmas and Chriſtmas, and between Lady di 
5 &,) and Midſummer to inquire of and execute all articles of that ſtatute 
And ſhall have 5 s. per diem a piece for every day (not exceeding 
three days at a time) whereon they ſhall meet for ſuch purpoſes 
to be paid out of the forfeitures, Cc. in ſuch manner as at 
quarter ſeſſions : ard two juſtices of peace, (1 Pror”) and mayor, 
Sc. may hear and determine all offences, &c. by indictment, Ce, 
at the ſeſſions and award execution and eſtreat fines, Cc. 
moiety whereof ſhall go to the queen and a moiety to the pro- 
ſecutor ; but, in a corporation, ſhall go to the corporation, to be 
levied by a perſon appointed by the mayor, Sc. in ſuch manner 
as any fines, Sc. granted to them by charter. 
Though the ſtatute gives the forfeitures in a borough to the cor- 
poration, yet that ſhall be intended only of the king's moiety, and 
not the moiety of the informer. Dub. Mo. 886, Hab. 183. K. 
Cro. Car. 316. 
* Þy 
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By the ft. 5 El. 4. every houſeholder twenty-four years of age, (B . 


ung an art, miſtery or manual occupation in a city, or town cor- : en 1 
rate, may take as apprentice by indenture for ſeven years at 

laſt, as in the city of London, the ſon of a free-man, not uſing 

tuſbandry, nor being a labourer, but dwelling in the ſame or 

ather city or corporation, ſo as his time expire not till his age of 
menty-four years: and in a market town may take apprentice, &c. 

te child of an artificer in the ſame or other market town, not uſing 

huſbandry, nor being a labourer. 

Provided, a merchant, mercer, draper, goldſmith, ironmonger, 
mbroiderer, or clothier in a city or corporation, ſhall not take an 
worentice (unleſs his own ſon) whoſe parent hath not 4o f. fer 
mum inheritance, or freeholc; nor in a market town, Qs. 
whoſe parent hath not 3 J. per annum, c. to be certified under 
the hands and ſeals of three juſtices of peace where the eſtate lies, 
o the head officer of the city, corporation or market town, to be 
nrolled, Sc. but twenty-ſix viz. a ſmith, wheelwright, plough- 
wright, millwright, carpenter, &'c. may take an apprentice, tho? 
the parent hath no lands, | 

An houſholder uſing half a plowland in tillage, may take 
wprentice any, above ten and under eighteen years old, to 
ſerie in huſbandry till the age of twenty-fbur, or twenty-one 
years at leaſt, 

And every contract, Cc. to take an apprentice contrary 
o this act, is void, and he who takes, forfeits for every 
pprentice 10 /, 

By the ſame latute, a clothmaker, fuller, ſhereman, weaver, 
taylor, or ſhoemaker, having three apprentices, ſhall keep one 
journeyman, and for every other apprentice, another journeyman, 
en pain of 10 /, 


| By the common law, after his full age, a man may bind him- (. «;.) 


le apprentice, tos _ 
do he may be bound by his parent before, — * 


So, by the cuſtom of London, an infant, after his age of fourteen v the ba- 
nd before twenty-one, may bind himſelf to be apprentice by in- vent, Cc. 
denture to a freeman of Londen. Vide 21 Ed. 4. 6. a. if he be not 
married. 2 Ro. 305. Vide Cro. El. 653. 

So, by cuſtom, in other cities, boroughs, Sc. 9 H. 

68. 6. | 

And, by the cuſtom of Londen, he ſhall be bound by his 
wrenant to ſerve for ſeven years, and the maſter ſhail have ſuch 
remedy as if he was of full age : and therefore, the maſter ſhall 
lare convenant if he depart from his ſervice. R. 1 Mad. 271. 

&mb, Mo, 125. Vide 2 Keb. 687. | 
do the maſter may give him correction, or bring him before a 
ltice of peace. Vide 21 Ed. 4. 6. a. 1 Mod. 271. 

And it is ſufficient to ſay, that by the cuſtom he ſhall have 
tae remedium, Gc. without 1taying expreſsly that he ſhall have 
Cuvenant, R. 1 Mad. 271. 

P p 2 90 


AS 


_—T 


r 
—— — Ss — — FED x44 << - 
- * rer 


— 


by * ” - o 
— — $f * 


ns © EY - * — <2." re 4 on Rs — , - 
# 5-44 nt - = - hs wi ot KA 22 3 
—— _ 


_ wad * 


— gs % 
>, en re Early ry; 


2 
r 


8 
2 

— Fs + e 
ay 


8 
38 


580 


(F. 56.) 
By the 
parith, 
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So now, by the ff, 5 El. 4. an apprentice bound under the 
of 21 years to ſerve, {hall be obliged as if of full age, Re 

And covenant lies for not ſerving. Adm. Hut, 63. 
Co. Car. 179. Vide infra. 

So covenant lies by the cuſtom of London, though the in. 
denture be not inrolled purſuant to the cuſtom. R. 2 Ry 20; 
Pal. 361. 

But by the common law, without ſpecial cuſtom, an infant 
cannot bind himſelf to be an apprentice, N. 21 Ed. 4, 6, a, D. 
2 Cro. 494. 

So, though bound by a cuſtom, covenant does not lie upon 
a collateral covenant, though uſual in an indenture of appren. 
ticeſhip-: as, that he hall not uſe unlawful. games, imbezil the 
goods of his maſter, Wc. R. per 2 J. Winch. cent. Hutt, 63, 64, 
Win. Rep. 64. 

So covenant does not lie for not ſerving, where an in. 
fant binds himſelf, ſince the /. 5 El. 4. K. Cro. Car. 179. 
Vide ſupra. | f | 

If the apprentice marry, it is a breach of the covenant, but he 
ſhall not be diſcarded. 2 Ver. 492. 

So by the cuſtom of London if the indenture be not inrolle 
within a year, upon a petition in French to the mayor and alder- 
men, and a ſcire facias againſt the maſter, if the omiſſion of in. 
rollment was not by default of the apprentice, (for it ſhall not be 
inrolled if the apprentice does not appear in perſon, the appren- 
tice {hall be diſcharged, and may ſerve another maſter, R. Pi, 


K. out, 


361. 2 Rol. 305. re 
None ſhall be bound apprentice, or diſcharged without deed, in 
I iSal. 68. = J 
And the deed ought to be inrolled. 2 Vr. 492. 64. 
Nor can he be aſſigned but by cuſtom. 1 Sal. 68. (| 
LAn apprentice is not bound to ſerve the executor of the maſter, Cc 
Baxter v. Burficld, P. 20 G. 2. Str. 1266. ] 3 R 
*But, if he continue, with his own conſent, and that of 
all other parties, it is a continuation of the apprenticeſkiy, I 
Doug. 70, 71. | to 
So an apprentice to a waterman, which is a voluntary ſociety, i n 
not within the cuſtom of Londen, and cannot be bound under age, 0a 
By the ff. 5 El. 4. if any, required to ſerve in huſbandry to 
or other art, refuſe, on complaint to a juſtice of peace, or mayor, 
Sc. he may ſend for him, and if he find him meet for tha thi 
art, may commit him till he will be bound as an apprentice the 
Provided, nane above twenty-one years of age be, compell 38 
to be bound. | 
2 
When a man ſhall not uſe a trade, unleſs he was an apprentice 3. 
for ſeren years, Vide in Trade. (D. 5, c.) l 
par 
By the /. 43 El. 2. the churchwardens and overſeers with tie , 
aJuat of two juſtices of peace (1 Pr.) may raiſe a ſock to pt An 


ou 
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out poor children apprentices, and may bind ſuch children 
where they ſee convenient, till ſach man child be twenty-ſour 
years old, ſuch woman child twenty-one years, or till her 
marriages | 

A pariſh indenture of apprenticeſhip aſſented to, by two juſ- 
tices ſeparately, is void. 3 Term Rep. 380.* 

alf, in the cloſe of the indenture it be ſaid that the maſter, at 
the end of the term, ſhall give the apprentice two ſuits of cloaths, 
this is ill; for the juſtices can only order him a maintenance as 
an apprentice z they cannot order him any thing after the term 
is ended. Foley 205. 1 Sg. C. 48. 

As to the employment of money given to bind out poor ap- 

tentices; vid. 7 Jac. 1. c. 3% C“ 

And the juſtices of peace thall compel the maſter to receive an 
ayprentice in huſbandry, though not in trade. Per 3 J. Holt cont. 
Carth. 94. R. 1 Sid. 99. 

1 Sa. 57.) . RY . . the EL 

And a perfya, occupying lands within a parifh, is compellable 4. 3 * 
to receive a pariſn apprentice, though he do not refide within 
that pariſh, 3 Term Rep. 107. vid. Bit. 389. Loft 79. which 
ſeems contra.“ | 

80, though it be enacted by 20 G. 3. c. 36, relative to the 
binding of poor apprentices within particular incorporated diſ- 
tricts, that no perſon ſhall be bound to receive any ſuch appren- 
tice, unleſs he be an inhabitant and occupier in the parith where 
ſuch child lives, it is not neceſſary that the maſter ſhould actually 
rekde in the pariſh; if he be an ccrupier there it is ſuſſicient: 
inkabitant and occupier are to this purpoſe ſynonymous terms. 

Il. 52 

By . „. 3 Car, 4. all to whom the overſeers ſhall bind any 
children apprentices, may receive and keep them as ſuch, and were 
compellable to receive them. Per 3 J. 1 Lev. 84. 3 Mod. 270. 

R. 1 Sal. 67. Sho. 77. 

By the ff. 8 & g . 3. Zo. any perſon to whom a poor child 
is appointed to be bound, purſuant to the %. 43 El. 2. refuling 
to receive and provide for it, and execute a counterpart of the 
denture, ſhall on conviction before two juſtices of peace by 
oath of one churchwarden, or overſeer, forfeit 10 J. to be levied 
by diſtreſs aud ſale, Sc. to the uſe af the poor: ſaving an appeal 
to the next quarter ſeſſions. | 

If the ſeſſions upon appeal diſallow the order, becauſe 
the maſter. is a merchant; it will be good: for they are 
the judges who are proper. XR. Sal. 491. vid. acc. Butt 
339. Loft 79- 

[A poor child may be bound by the pariſh-officers to a perſon re- 
ou another pariſh, Rex v. St. Margaret's, Lincoln. H. 13 G. 

3-9. C. 226.) 
By A. 18 G. 3. c. 47. boys ſhall be bound apprentices by the 
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pariſh, only till twenty-one years of age. ] x 
As to binding poor apprentices to the ſea ſervice, vid. 2 ff 3 2 
dun, c. 6. 12 C. 2. Co 17. ; | 
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(B. 57.) By the ft. 5 E.4. if the maſter miſuſe, or give cauſe 

2 __ 8 to tha apprentice, or he do not his dry to his wv day. 
dilcharged. juſtice of peace, or mayor may take order between them as equi ! 
requires: and if, for want of conformity in the maſter, th. 

juſtice of peace or mayor cannot compound the matter, e 

bind the maſter to the next quarter ſeſſions of the county or corpo- 

ration, where, if they think meet, four juſtices of peace, (1 94) 

or mayor with three of his brethren, may under hand and ſea] u 

be inrolled, Sc. declare the apprentice diſcharged, and de 

cauſe thereof; and if fault be in the apprentice, ſuch juſ- 

tices, or mayor with his aſiſtance, may order ſuch correction 3; 

they think meet. 

Though the ſtatute ſays ¶ fer wart of conformity in the maſter, Ge.) 

et the juſtices at quarterſcthons may diſcharge an apprentice upon 
his complaint, as well as upon complaint of the maſter. R. 1 Sand 
315. 1 Sal. 67. 

And the parties may come originally to the ſeſſions, with. 
out coming firſt to a juſtice of peace, or mayor. Dub. 1 
Saund. 3 10. Per 2 J. Holt cent. 1 Sal. 67. K. Sal. 68, 401. 
Carth. 198. cont, | 

[Seſſions have original juriſdiction to diſcharge apprentices, 
Rex v. Davie, T. 12 G. Str. 704. Rex v. Heaſeman, B. R. 
H. 101.] | 

It muſt appear on an original order of ſeſſions to diſcharge an 
apprentice, that the maſter was preſent, or ſummoned. Rex v. Fi. 
man, P. 8 G. Str. 1013. B. R. H. 101.] | 

[Uſing him unkindly, and refuſing to provide for and 
entertain him, is not ſufficient ground, there is a power to 
oblige the maſter to entertain him; and uſing unkindly is too 
looſe. LHid.] 

[Cannot diſcharge the maſter from his apprentice, for the a- 
prentice's incurable ſickneſs; the maſter is to provide for him in 
fickneſs and in health. Rex v. Hales Owen, T. 4 G. Str. go.] 

[Apprentice ſhall not be diſcharged, only becauſe his mal. 
ter declares he will not take him again. Rex v. Davie, T. 12 
G. Str. 704] 

If the maſter licenſe a ſervant to depart, he cannot afterwards 
revoke it. R. Med. Ca. 70. 

The juſtices of peace may diſcharge an apprentice, tho' the 
maſter does not appear, by which his recogniſance is forfeited, 
KR. Sal. 67, 490. 

If the apprentice be diſcharged, the maſter ſhall be diſcharged 
of courſe. R. Sal. 471. | 
If the juſtices diſckarge the apprentice, the convenants are di- 
charged of courſe. 5 Mod. 140. 
It the juitices diſcharge the apprenticeſhip, they may order rl 
titution of the money as. conſequent. R. P. 13 W. 3. Sal 
0 67, 68, 490. Contra Str. 6g. But the point ſeems now elta- 
pliſhed that they may. 2 Bac. Aor. Maſter and Servant. | 


A. 149.“ | 
, But 
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But the juſtices cannot diſcharge an apprentice to a trade, not 
expreſſed in the ſtatute. R. 5 Mod. 140. R. Sal. 471, 490. 
*But later caſes are otherwiſe, wid. 2 Ld. Raym. 1410. 
1 Str, 663+* 5 . 

They cannot order an executor to maintain the apprentice, 
where the maſter dies. R. Sho. 405. 1 Sal. 66, 

They cannot diſcharge, unleſs it be by order under the ſeals of 
the juſtices. R. Carth. 198. 

Yet quoad his maintenance, the covenant is not diſcharged by 
the death of the maſter. Semb. 1 Sal. 66. | 

e juſtices have a concurrent juriſdiction with the mayor's 
court over apprentices to freemen of London, bound and inrolled 
there but living in another county. Rex v. Gollingbourn, IA. 12 G. 


u. 663. 2 Ld. Raym. 1410.] 


[By . 20 G. 2. c. 19. on complaint of a pariſh ap- 


ntice, or one with whom not more than 53 J. was paid, 
two juſtices may ſummon maſter and diſcharge apprentice, with- 
out fee. ] 

[So, on complaint of maſter, they may commit apprentice to 
hard labour for a month, or diſcharge him.] 

[By ft. 6 G. 3. c. 25. if apprentice abſents himſelf from ſer- 
vice before time expired, he ſhall ſerve for fo long time as he has 
abſented himſelf, or make ſatisfaction, or be committed to the 
houſe of correction for three months: this extends not to 
apprentices giving more than 10 /, or after ſeven years elapſed be- 


yond their term. 
(B. 58.) Servants, 


But the /. 5 El. 4. every retainer contrary to that ſtatute is 
void. And every ſervant retained in huſbandry, or any of the thir- 
ty arts there mentioned, ſhall at his departure have a teſtimonial 
under the ſeal of the corporation, or of the conſtable and two 
other houſeholders of the pariſh, declaring the place of his laſt 
ſervice and lawful departure; and if retained again, without 
ſhewing ſuch teſtimonial to the head officer of the pariſh, he 
ſhall be impriſoned till he procure one, and if not procured in 
21 days be whipped as a vagabond; and any, retaining ſuch 
ſervant without ſhewing ſuch teſtimonial, ſhall forfeit 5 J. 

[?a man retain another generally, it ſhall be intended for a year. 
F. B. N. 168. H. Co. L. 42.6. 

If he retain another for 40 days, another may retain the ſame 
perſon ; for the firſt retainer was not according to the ſtatute, F. 
N. B. 168. F. 

If a man retain another juxta formam fatuti without mention 
of wages, the retainer is good, and he ſhall have the wages, 
which are limited by the juſtices purſuant to the ſtatute, Semb, 
Bro, Labourer 1. 

So if a man retain a ſervant, without ſaying, for what office, it 
18 good. Dalt. 185. 
| Pp 4 So 
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So a ret iner conditionally is good. Semb. Bro. Labonrer 
Dali. 185. 5 
So, a retainer for two or three years. F. N. B. 168. x 
But a retainer by an inſufficient man is void. Semb. Bro. Labs 
er 25. F. N. B. 3 g 
A retainer to ſerve when required, is good only upon 
F. N. B. 168. V. : ta |. 
By a retainer a man is in ſervice by law, though |, 
does not actually come to his ſervice, Awarded, Br, I. 
beurer 9. 11. 


By the ff. 5 EI. 4. none ſhall be cetained in any of the ſcience; 
of clotlier, clothweaver, tucker, fuller, clothworker, ſhereman 
dyer, hoſier, taylor, ſhoemaker, tanner, pewterer, baker, brew. 
er, glover, cutler, ſmith, farrier, currier, ſadler, ſpurrier, tum. 
er, capper, hat or feltmaker, bowyer, fletcher, arrowhead- maler 
butcher, cook or miller, for leſs time than a year. 

A retainer generally ſhall be intended for a year, fo 
that is purſuant to the ſtatute, F. N. B. 168. H. . 
L. 42. b. | 

Yet a man may retain another for two or three years, F. N. 
B. 168. K. ; E544 

Or for life; but ſuch retainer is out of the ſtatute, Bs, L. 
bourer 44. | HY 


By the f. 5 El. 4. juſtices of peace, or mayor, &c, at Lafer 
ſeſſions, or in ſix weeks after Eaffer, on pain of 10 J. a- piece 
(unleſs out of the county or abſent by ſickneſs, c.) ſhall ap- 
point che wages of any ſervant whoſe wages by any law in time 
paſt have been rated by the year, c. and before the 12th of 
July certify the ſame with the cauſes thereof into chancery, where- 
upon proclamations may iſſue for the obſervance, Cc. which 
ſhall be recorded, &c. and proclaimed and poſted on market-day 
before Aichae/mas. But the juſtices may certify the con- 
tinuance of the laſt year's wages, and then the firſt proch- 


mation ſhall be in force till a new proclamation for new rates 


be ſent down, 8 | 

And if any perſon, after ſuch proclamation publiſhed, (hal 
give more wages, on conviction before the ſaid juſtices of peace 
or head officers, he ſhall forfeit 5 J. and be impriſoned ten days, 


without bail: and any perſon taking more wages, on convidlicn 


before the ſaid juſtices, or two of them, ſhall be impriſoned twet- 


ty-one days, without bail, 


By the ft. 1 Jac. 6. the wages, being rated and ingroſſed un 
der hands and ſeals of thoſe who rated them, need not be certif- 
ed into chancery, but the ſheriff or mayor, &c. may cauſe proch - 
mation of them in as many places as they think convenient, which 
every one ſhall be bound to obſerve, as if the proclamation had 
þeen ſent down after a certificate, Oc, | , 


JUSTICES OF PEACT. 585 


But the F. 5 El. does not extend to wages of a coachman, or 
ather ſervant, not retained in huſbandry. R. 2 Fon. 47. R. Sal, 

2. Mad. Ca. 204. Vide infra. | 

And juſtices of peace cannot impriſonfor non-payment of wages, 
vithout an indictment. 5 Mod. 419. 

Yet for wages in huſbandry, ſettled by the ſeſſions, the juſ- 
tices have taken upon them, and are allowed to order the pay- 
ment. Sal. 441. 

And if it appears, that they are wages in huſbandry, tho' not 
what are ſettled, it is ſufficient, if nothing appears to the contrary. 
Per 2 J. Sal. 441. Semb. Sal. 442. 

80 it ſhall be intended wages in huſbandry, unleſs the contrary 


ap IS, R, Sal. 484. 
But juſtices of peace have no authority to make an order 
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for ſerrants wages, except where the party is retained in 
huſbandry for a year, according to the /,. 5 El, 4. R. | 
Garth. 156. . 1 
[Juſtices have only juriſdiction in huſbandry, order ought 
to ſhew it was a matter within their juriſdiction; indictment iy, 
quaſhed for want of it. Per Parker C. J and Pratt J. «+ 
aura Eyre J. Rex v. Helling Str. 8. Sall. 441. 484. 74 
antra. ] 
[Order for wages in huſbandry good, tho' it does not 
appear that the maſter was preſent, nor how long the ſer- 
vice was, nor what wages per ann. Athyns's Caſe, H. 5 . 
Ert. 318.) 
[Juſtice may order payment of wages. Per. Cur. Shergeld v. 
Hollway, M. 8 G. 2. Str. 1002.] i 
[But he cannot grant a warrant to apprehend the party, only a 71 
ſummons. id.] Je 
(By /i. 20 G. 2. c. 19. one juſtice may determine diſputes be- 
tween maſters and yearly ſervants in huſbandry, and between 
maſters and any artificer, handicraft, miner, collier, keelman, pit- 
man, glaſſman, potter, and other labourer, tho' no rate of wa- 
ges 1s ſettled, and may order payment not exceeding 104. to ſer- 
vant, and 54. to — and on non-payment for twenty-one 
days, diſtreſs.) | 
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By the ,. 5 El. 4. every perſon unmarried, or under thirty (B. 64. 
years of age, brought up in any the ſaid thirty trades, and not Who are 
allowed under the hands and ſeals of two juſtices of peace, or — 
mayor and two aldermen, to have 40s. per ann. or 101. value in 3 
goods, nor being otherwiſe retained, nor having any farm or 
tillage, on requeſt by any uſing the trade he was brought up in, 
ſhall not refuſe to ſerve for the wages limited, c. on pain as for 
departing from ſervice. Vide paſt. (B. 63.) 

And perſons, between the age of twelve and ſixty, not being 
in apprentice or otherwiſe retained, nor a gentleman born, nor 
a ſcholar in an univerſity or ſchool, who hath not 405. per aun. 


nor 107, in goods, nor a parent living worth 101. per ann. or 40 /. 
in 
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B. 62.) 
Miſde- 
meanor in 
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(B. 63.) 
Departure 
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ſervice. 
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in goods, nor any farm, on requeſt, Sc. ſhall be 
to ſerve in huſbandry for a year at the ſet wages, on the 
like pain. | 

And two juſtices of peace, or mayor and two _ 
appoint a woman, between the age of twelve and forty, h_ 
ried, and out of ſervice, to ſerve by the year, week, or day fo 
fach wages and in ſuch manner as they think meet, ang 
on refuſal, Sc. may commit her to ward, till ſhe ſhall be bound 
to ſerve. 

Gentlemen, c. who cannot be compelled to ſerve, if they co. 
venant to ſerve are bound by it, and an action lies for breach of 
covenant, F. N. B. 168. E. 


By the ,t. 5 El. 4. if a ſervant maliciouſly aſſault or make aſſta 
on his maſter, miſtreſs, or dame, or other who hath the charge 
or overſight of him, on conviction before two juſtices of peace, ct 
mayor, Qc. by confeſhon ar two witneſſes, he ſhall ſuffer impri 
ſonment for a year or leſs, at the diſcretion of the ſaid Juſtices, 
or mayor and two others of the corporation : and, if the offence 
require, ſhall receive ſuch other open puniſhment as the juſtices x 
quarter ſeſſions, or mayor and four of the corporation {hall think 
meet, ſo as not to extend to life or limb, 

If a ſervant promiſe or covenant to ſerve, and do not ſerve, le 
ſhall ſuffer as for departing from ſervice, 

*With reſpect to ſervants ſetting fire to dwelling houſes 
or out-houſes, ſee ff, 6 Ann. c. 31. /. 3. and 14 G, 3. 4 


78. / 84.“ 


By the f. 5 El. 4. none ſhall put away a ſervant, or depart 
from ſervice before the end of his term, unleſs for cauſe to be 
allowed by a juſtice of peace, or mayor, &c. and none ſhall put 
away a ſervant, or depart from ſervice at the end of his term, 
without a quarter's warning before, on pain that the maſter for- 
feit 405. unleſs he prove ſufficient cauſe for ſuch putting away, 
before juſtices of oyer and terminer, of aſſiſe, or of the peace, at 
quarter ſeſſions, or before mayor and two aldermen of a corpore- 
tion; and the ſervant, if found faulty on proofs, and examins- 
tion before two juſtices of peace, or mayor and two aldermen, 
ſhall be committed without bail, till bound to continue in the 
ſervice, and then delivered without fee to the gaoler. And if 


a ſervant depart into another ſhire, the juſtices of the peace of 


the county or corporation may grant a capias to the {heriil, ot 
head officer of the place where ſuch ſervant is returnable beiore 
them when they pleaſe, ſo as they commit the ſervant come by 
ſuch proceſs, till he ſind ſurety honeſtly to ſerve, &c. vid. H. 24 
G. 2. Co 58. 

[The Tiſcharge of a ſervant by a juſtice is an act of juriſdict ion 
and ſhould be by order in writing. Rex v. Hanbury, T. 20 U 
27 G. 2. B. S. C. No. 115,] | 

[There muſt be a hearing, and ordering, (in writing) and 4 


reaſonable cauſe. bid. 
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JUSTICES OF PEACE. 


[A ſervant's marrying is no reaſonable cauſe for diſcharge; for 
+ is not a miſdemeanor, and nothing elſe is a cauſe. Hid.] 

None ſhall depart, and be retained again, without a teſtimo- 
nal, c. Lide Retainer, ante, (B. 58.) 

if a ſervant depart from his ſervice, he ſhall loſe his whole 
wages» Bro. Labourer 40. 

But if he depart with the conſent of his maſter, he ſhall have 
kis wages for the time he ſerved. Bro, Labourer 38. 

Before the ft. 5 El. a denial of wages, meat, or drink was 
cuſe for a ſervant to depart from ſervice, F. NM. B. 168. L. 

So, a battery. F. N. B. 168. IL. 9, 

Or, licence of the maſter. F. N. B. 168. L. 

But marriage was not, and the huſband could not take the 
wife out of ſervice, Bro. Labourer 18. F. N. B. 168. N. 

If a ſervant be drawn away, the maſter may re-apprehend him, 
and keep him in ſpite of him. F. NM. B. 168. P. 

With reſpect to diſputes between ſilk maſters and their work- 
men, vide ft. 13 & 14 Car. 2. c. 15. 20 Gur. 2. c. 6. 889 
V. z. c. 36. 22 G. 3. c. 40. 13 G. 3. c. 68.“ 

#As to diſputes between clothiers and their workmen, vide 
4 Ed. 4. c. 1. 7 Face c. 7. 10 Ann. c. 16. 1 G. fl. 2. c. 15. 
13 C. c. 23. 29 G. 2. c. 33. 30 G. 2. c. 12. 14 G. 3. c. 25.“ 

As to diſputes between maſters and their ſervauts in the 
woollen, linen, fuſtian, cotton, and iron manufactures, wide 
1 An. ft. 2. c. 18. 13 G. 2. c. 8.“ 

In the leather manufactures, vide 13 G. 2. c. 8.“ 

en the making of hats, or in the woollen, linen, fuſtian, cot- 
ton, iron, leather, fur, hemp, flax, mohair, or ſilk manufactures, 
vide 22 G. 2. c. 27. 17 G. 3. c. 56. 14 G. 3. c. 44 

en the bone and thread lace manufactory, vide 19 G. 3. 
. 49.“ 

n the manufacture of clocks and watches, vide 27 G 2. c. 7. * 

In huſbandry, and with reſpect to artificers, handicraſtsmen, 
miners, colliers, keelmen, pitmen, glaſsmen, potters, and other 
labourers, vide 20 G. 2. c. 19. 31 C. 2. . 11. 66. 3. c. 25. 

Between ſhip maſters and their ſeamen, vide 2 G. 2. c. 36. * 

Taylors and their workmen, within the bills of mortality, 
nik ) G. „l. 1. c. 13. 8 G. 3. c. 17.“ 

Shoe-makers and their workmen within the bills, vide 9 G. 
. 27.8 


(B. 64.) Poor. 


By the f. 43 El. 2. the churchwardens, and four, three, or 
tro ſubitantial houſholders to be nominated in Lahr wash, or a 
month after, under the hands and ſcals of two or more jullices of 
peace (I quorum) in or near the parith, ſhall be called. overicers 
of the poor, 

An appointment on a Sunday is bad. C. 139.% 

An appointment of overſeers by two juttic's ,, is 
bal; for where magiſtrates are to execute a judicial act, they 
null meet and execute it together. 3 Term Ap. 38.“ 

An 
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JUSTICES OF PEACE, 


An uſage for the pariſhioners to meet and elect perſons ti 
returned to the juſtices as overſeers, is againſt the ſtatute i 
the juſtices may appoint others than thoſe returned, % — 

Not only the perſons appointed over ſeers, but any other ; 
riſhioners may appeal to the ſeſſion againit the appoiutment. 1 
ibid. | 

And if no ſuch nomination, every juſtice in the diviſon an 
every mayor, alderman, and head officer ſhall forfeit "7 for 


the relief of the poor, to be levied by warrant from the quarter. 


ſeſſions, 

{No parol evidence ſhall be admitted of their being overſeer, 
the appointment under the hands and ſeals of two juſtices my} 
be produced. Rex v. Arnold, T. 4 G. Str. 101. 

[They muſt be appointed by the word overſeer. Rex v. $ 
Georges, T. 9 Ges. Fort. 320.) 

{Juſtices may and mult appoint overſeers in an extra punch 

lace. Rex v. Rind, H. 8 G. Fort, 321. Str. 512] 

It muſt appear on the order appointing overſcer, that he i 
a ſubſtantial houtholder. Rex v. Sheringbrook, P. 11 G. 214 
Raym. 1394. J 

[Overſeers may be appointed at any time. Rex v. Rufird, 


7. 7 G. Rex v. Utoxeter, T. 5 G. 2. Rex v. Sparrow, H, 


13 G. 2. Str. 1123.] Wide acc. 2 Term Rep. 395: 406.* 
In the appointment they mult be led fubfantial honſebreper 
there, or in the ſaid periſh, and that in the body of the appoint. 
ment. Overſcers of Weebly's coſe, M. 20 G. 2. Str. 1261,] 
gut the word fub//antial, as applied to overſeers muſt be under. 
ſtood relatively. 2 Term Rep. 395. 406. Therefore if a diſtri 
contain only three houſes, the inhabitants of all three may be ap- 
pointed overſeers, notwithſtanding two of them are labourers and 
poor. Id. ibid.“ : ; 

[Tf there is an order appointing one overſeer, B. R. will not 
quaſh it, for they may appoint one at a time, and may have a- 
pointed another, .and the court will not preſume the contrary, 
Rex v. Beſlland, H. 19 G. 2. Will. 128. ] 

[Whether the offices of juſtice of peace and overſeer are in- 
compatible, and whether overſeer can appoint a deputy, C. 
Rex v. Gayer, H. 30 G. 2. 1 B. M. 245.) lt ſeems that an 
overſeer may appoint a deputy. Vide R. v. Alice Stubbs, 2 Tern 
Rep. 395* | a 

[Juſtices cannot appoint more than four overſeers; if they cc, 
one may be left out of the order by conſent, otherwiſe the order 
muſt be quaſhed, Rex v. Loxdale, H. 31 G. 2. 1B. M. 44 


ide ym > 349 (335+)* 


[An order made at Eafter 1766, appointing overſeers for this 
preſent year 1766, is good; for it ſhall be underſtood from 
Faſter 1760, to Eaſſer 1767. Rex v. Helling, P. 6 G. 3. 36. 
M. 19904.] 

But a citizen and inhabitant of Landon, who reſides for part 
of the year in the country, ought not to be choſen there. 


Garth, I 5 I» 
: * A vo- 


JUSTICES OF PEACE; 


24 woman may be appointed an overſeer. 2 Term Rep. 


395" 406.“ 


By the J. 43 El. 2. the overſeers, or the greater part, ſhall 
ake order, with conſent of two ſuch juſtices of peace for ſetting 
o work the children of all parents they think unable to maintain 
them, and all perfons having no means or trade to get their 
in b . 8 . 
"= * raiſe weekly, or otherwiſe, by taxation of inhabitant, 
parſon, vicar, &c. occupier of lands, houſes, tithes, coal-mines, 
is; a ſtock for ſetting the poor to work, relief of the impotent, 
and putting out apprentices, &c, 

And by warrant of two ſuch juſtices to the preſent or ſubſe- 
quent overſeers, to levy ſuch tax by diſtreſs and ſale of the offen- 
ders goods, and in defect of diſtreſs, ſuch two juſtices may com- 
nit to the county gaol without bail, till payment. 

And ſhall meet once a month, in the church after afternoon 
ſervice, (unleſs by excuſe allowed by two juſlices,) to take courſe 
in the premiſſes. 

And in four days after the year others nominated, ſhall ac- 
count for all monies received or aſſeſſed, and their ſtock, and de- 
liver what is in hand to the new overſeers, on pain of 205. if 
negligent in office, or the orders aforeſaid made with aſſent of 
two juſtices. 

And the monies or ſtock behind on ſuch account may be levied 
by diſtreſs and ſale, &c. And two juſtices may commit the 
churchwarden or overſeer refuſing to account, till he account and 
pay what 1s due on ſuch account. 

Provided, if any be aggrieved, &c. the juſtices of peace at the 
quarter- ſeſſions may make a final order. 

And the head officers of a corporation, being juſtices of peace, 
ſhall have in and out of ſeſſions the authority of juſtices in the 
county, 

«Bur a ſpecific ſum of nioney received by an overſeer of the 
poor is not ſuch a debt as can be proved under a commithon of 
bankrupt againſt him, before his accounts are delivered in. 
Term Rep. 369.* 

t there are four juſtices in a liberty, and they have been uſed 
to determine appeals concerning the poor, they may do it. Rex 
V. Ging /by, H. 18 G. 2. Str. 1222. 

(Quarter: ſeſſions have not original juriſdiction over overſcers' 
accounts, and therefore on an order of ſeſſions relating to them, it 
muſt appear that they have been allowed by two juſtices, quorum 
uu, Rex v. Bartlett, T. 7 G. 2. Str. 983.] Wide 1 Bl, 
Rp. Jos. | 

This continues the ſame ſince 17 G. 2. c. 38. and therefore 
ſelions cannot make an original order on old overſeers to pay to 
the new balance of their accounts, ſettled and balanced by the 
1 order of ſeſſions, Rex V. W hitear, MN, 3 G. Zo 3 B. 

1365. 
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JUSTICES OF PEACE 


An uſage for the pariſhioners to meet and ele perſorg to 
returned to the juſtices as overſeers, is againſt the ſtatute 
the juſtices may appoint others than thoſe returned. 14. 2 

Not only the perſons appointed over ſeers, but any other i 
riſhioners may appeal to the ſeſſion againit the appointment. * 
ibid. x n 

And if no ſuch nomination, every juſtice in the diviſon and 
every mayor, alderman, and head officer ſhall forfeit cl, for 
the relief of the poor, to be levied by warrant from the quarts. 
ſeſſions, * 

{No parol evidence ſhall be admitted of their being overſcers, 
the appointment under the hands and ſeals of two Juſtices mui 
be produced. Rex v. Arnold, T. 4 CE. Str. 101.) bs 

{They muſt be appointed by the word overſeers. Rex v. 3, 


Georges, T. 9 Ges. Fort. 320.] ? 
[Juſtices may and muſt appornt overſeers in an extra parchie a 
place. Rex v. Ri ſfard, H. 8 G. Fort. 321. Str, 512 
[It muſt appear on the order appointing overſcer, that he i 2 


a ſubſtantial houtholder. Rex v. Sheringbrook, P. 11 G, 214 5 
Raym. 1394. J F 
[Overſcers may be appointed at any time. Rex v. Riffe. 


7. 7 C. Rex v. Leier, T. 5 G. 2. Rex v. Sporn, i 
13 C. 2. Str. 1123.] Wide acc. 2 Term Rep. 395; 406.5 * 
[In the appointment they mult be led /ubfantial bonſchiqpm m 
there, or in the ſaid periſh, and that in the body of the appoint. 
ment. Overſcers of I coblys caſe, M. 20 E. 2. Str. 1201.) by 
gut the word fub/antial, as applied to overſeers muſt be under. ch 
ſtood relatively. 2 Term Rep. 395. 406. Therefore if a diſtri pa 
contain only three houſes, the inhabitants of all three may be aps 
pointed overſeers, notwithſtanding two of them are labourers and qu 
poor. Id. ibid.“ : 

[Tf there is an order appointing one overſeer, B. R. will not ſh 
quaſh it, for they may appoint one at a time, and may have ap- 00 
pointed another, and the court will not preſume the contrary, 

Rex v. Beſtland, H. 19 G. 2. Wilf. 128. ] po 

[Whether the offices of juſtice of peace and overſecr are in- ba 
compatible, and whether overſeer can appoint a deputy, C. 1 
Rex v. Gayer, H. 30 G. 2. 1 B. M. 245.] It ſeems that an 
overſeer may appoint a deputy. Vide R. v. Alice Stubbs, 2 Tern 10 
Rep. 395 . . 

[Juſtices cannot appoint more than four overſeers; if they do, | 
one may be left out of the order by conſent, otherwiſe the order ack 
muſt be quaſhed. Rex v. Loxdale, H. 31 G. 2. 1 B. M. 44;.] mt 
*] ide _ 349 (335+)? | 5 ; un 

[ An order made at Eafter 1766, appointing overſeers for this R: 
preſent year 1766, is good; for it ſhall be underſtood from | 
Faſter 1766, to Eaſter 1767. Rex v. Helling, P. 6 G. 3. 35. ſei] 
AT. 1994+] the 

But a citizen and inhabitant of London, who reſides for part fair 
of the year in the country, ought not to be choſen there, M 


Carth, 161. 
; * wo- 


JUSTICES OF PEACE: 
»A woman may be appointed an overſeer. 2 Term Rep. 
995 406.0 ; 


ube order, with conſent of two ſuch juſtices of peace for ſetting 
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King by. 5 | 
21 5 raiſe weekly, or otherwiſe, by taxation of inhabitant, 
parſon, vicar, Sc. occupier of lands, houſes, tithes, coal-mines, 
9; a ſtock for ſetting the poor to work, relief of the impotent, 
2nd putting out apprentices, &c, 

And by warrant of two ſuch juſtices to the preſent or ſubſe- 
quent overſeers, to levy ſuch tax by diſtreſs and ſale of the offen- 
der's goods, and in defect of diſtreſs, ſuch two juſtices may com- 
nit to the county gaol without bail, till payment, 

And ſhall meet once a month, in the church after afternoon 
ſervice, (unleſs by excuſe allowed by two juſlices,) to take courſe 
in the premiſſes. 

And in four days after the year others nominated, ſhall ac- 
count for all monies received or aſſeſſed, and their ſtock, and de- 
liver what is in hand to the new overſeers, on pain of 205. if 
negligent in office, or the orders aforeſaid made with aſſent of 
two juſtices. 

And the monies or ſtock behind on ſuch account may be levied 
by diſtreſs and ſale, &c. And two juſtices may commit the 
churchwarden or overſeer refuſing to account, till he account and 
pay what is due on ſuch account. 

Provided, if any be aggrieved, &c. the juſtices of peace at the 
quarter- ſeſſions may make a final order. 

And the head officers of a corporation, being juſtices of peace, 
ſhall have in and out of ſeſſions the authority of juſtices in the 
county, 

"But a ſpecific ſum of nioney received by an overſeer of the 
poor is not ſuch a debt as can be proved under a commithon of 
bankrupt againſt him, before his accounts are delivered in, 
1 Term Rep. 369.* 

t there are four juſtices in a liberty, and they have been uſed 
bo determine appeals concerning the poor, they may do it. Rex 
Y. ning /by, H. 18 G. 2. Str. 1222, ] 

(Quarter- ſeſſions have not original juriſdiction over overſcers' 
accounts, and therefore on an order of ſeſſions relating to them, it 
mult appear that they have been allowed by two juſtices, quorum 
m. Rex v. Bartlett, T. 7 G. 2. Str. 983.] Wide 1 Bl, 
Rp. 305. 

This continues the ſame ſince 17 G. 2. c. 38. and therefore 
ſellons cannot make an original order on old overſcers to pay to 
the new balance of their accounts, ſettled and balanced by the 


hid order of ſeſſions, Rex v. N hitear „ M. 3 G. 3. 3 B. 
A. 1305. 
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JUSTICES OF PEACE, 


[The veſtry cannot authorize old overſeers to retain balance of 
their accounts. Rex v. Fuftices of Somerſetſhire, M. g G R 
Str. gg.] | 9 

Beaſts of the plough may be diſtrained, tho? there is other 
ſuthcient diſtreſs. Hutchins v. Chambers, P. 31 G. 2. 13 
AM. 579] ; 

cif ſutficient diſtreſs might be taken at the firſt, but is not, ch 
officer may diſtrain again under the ſame warrant, provided th 
for the ſame ſam due; but a man who has an intire duty hall 
not ſplit the intire ſum, and diſtrain for one part at one tim 
and another at another. Hid.] — 

[If a man rated dies before payment and a demand is mad: 
on his repreſentative, and he is ſummoned, diſtreſs may he 
granted. Seb. But certainly not otherwiſe, Stevens v. Eun: 
P. 1 G. 3. 2 B. MH. 1152. ; 

e expences of diſtreſs and ſale may be retained, tho” 43 E, 
does not mention it ; the ſtatute giving a right to diſtrain and 
ſell, all incidents neceffary to obtain that right are included, 
Barnes 459. (Q. Does this extend to all cafes where penal. 
ties are to be levied for the poor, and no proviſion made for the 
coſts ?] 

If an overſeer be in arrear upon an account, he ſhall not be 
committed but upon default of a diſtreſs. R. Sal. 533. 

Tho' it be by the quarter-ſeſſions. Sal. 533. | 

If he be in arrear upon an account, the juſtices may order pa- 
ment to the ſucceſſor. R. Sal. 484. | 

But a mandamus to account to the ſucceſſor will be quaſhed; 
for he ought to account to the juſtices. R. Sal. 5 25. | 

So, a mandamus for a rate for reimburſement of the predeceſhr, 
R. Sal. 531. | 

If an overſeer gives a general account, he cannot be committel 
for not giving a particular account. R. She. 395. 

If juſtices refuſe to ſwear overſeer to his accounts, mandam 
lies of courſe; and they may return the ſpezial cauſe, Rex v, 
Fuftices of Middleſex, Hil. 19 G. 2. Wi. 125.1 

[Q. Whether 17 G. 2. c. 38. has repealed 43 El. c. 2. asto 
overſeers' accounts? And Q. alſo, what account the juſtices are 
obliged to let them ſwear to, by 17 G. 2. the words of it ate, 
« a true, juſt, and perfe account of all ſums received, or rated 
and aſſeſſed, and not received; and of all goods in their hauds, 
or in the hands of any of the poor, in order to be wrought ; and 
of all monies paid by them, and gf all other things concerning 
their ſaid office.” Are the juſtices obliged to ſwear them to any 
account, however imperfect? If they are, may they not after. 
wards, on complaint, commit them for not having made and 
vielded up ſuch account verified as aforeſaid.] , 

By the /. 43 El. 2. the churchwardens and overſeers, wi 
agreement of the lord of the manor and order of quarter-ſelſon5, 
may build houſes on the waſte, for the impotent poor and 19 
other, to dwell in. 4 

a 


JUSTICES or PEACE. 


#On this ſtatute a rate cannot be made for repairing or re- 
uilding a work-houſe, nor to reimburſe an overſeer for money 
advanced for that purpoſe on accou.it of the pariſh, Doug. 116. 

11.)* 

_ 9 G. c. 7+ .. 4. the church-wardens and overſeers, with 
the conſent of the major part of the pariſhioners aſſembled in 
veſtry or other public meeting for that purpoſe, are enabled to 
hire any houſe or to contract with any perſon for the lodging, 
Er. of the poor.“ 

On this ſtatute it is not neceſſary that al the church- wardens 
and overſeers ſhould concur; the contract of the majority will 
hind the reſt, 3 Term Rep. 592.“ 

Overſeers ought to relieve impotent perſons only. 2 Bul. 348. 

By the f. 3 Car. 4. churchwardens and overſeers with affent 
of two juſtices of peace, (1 guerum) or of one, if no more in that 
divifon, may ſet up and uſe any trade, &c. for ſetting on work, 
and relief of the poor of that pariſh, 

By the f. 3 & 4 . M. 11. a regiſter ſhall be kept, at the 
charge of the pariſh, of all relieved, and when firſt, and for what 
cauſe, which at Eafter, or oftner, ſhall be examined, Cc. And 
none relieved unleſs regiſtred, or by order of quarter ſeſſions, or 
under the hand of a juſtice of peace, or in caſe of ſmall pox, 
plague, or peſtilential difeaſes. Or, by /. 9 Geo. 7. upon ſudden 
occaſions. ; 
80, by the F. 8 & 9 V. 3. 30. a poor perſon his wife and 
children in the ſame houſe, (unleſs there to nurſe an impotent 
parent,) ſhall wear a P. with the firſt letter of the parith in blue 
or red cloth on the right ſhoulder of the upper garment z and for 
neglect the juſtices of peace may abridge or take away the relicf, 
or ſend to the houſe of correction for twenty-one days; and no 
ether ſhall be relieved on pain of 20s. to be levied by the juſtices, 
on conviction by one witneſs, by diſtreſs and fale, a moicty to 
the poor, a moiety to the informer. | 
By the ff. 9 Ges. 7. juſtices ſhall not order relief, till oath of 
a reaſonable cauſe for it, and of refuſal by the veſtry, Ss. 
And till hearing overſeers, or ſummons of them, and their de- 
fault to appear. 

(By f. 17 G. 2. c. 3. the overſeers ſhall give notice in church 
ol the rate, next Sunday after allowed by the juſtices, or it is 
void, ] 

2. the rates may be inſpected by any inhabitant, paying 1 -. 
md a copy ſhall be given for 6d. for every twenty-four names, 
on penalty of 20/.] 

[By at. 17 G. 2. c. 38. in fourteen days after appointment 
of overſeers, the churchwardens and former overſcers thall deli- 
er them an account in writing, in a book figned by them of all 
monies received by them, or rated not received, and of all ſtock 
n hand, and all monies paid, and all other things concerning 
ir office, and deliver them all money and ſtock : the account 
be [worn to before a juſtice, and atteited at the foot of it, _ 

rept 


591 


5 
4 
5 
1 
T 
5 
I; 
tf 
: 
oe 
a 
wr 
© 4 
H | 


- 
, 


Ko 
4 . 


- 2 ͤ„ͤ ww 


leere 


- 


CD” TY 
. 


rr * 
att CO 


_— 
=_ 


— — 


— — _— 


r PL HE n — _ A ”—_— 3 6 * 
* 


* 

* 

75 
. 


Ry 
I 


I "21. FS 7 
cats} 
3 2 — ö 
Wo FS CES - x 
3 


BS 
=—_ 
"8 : 
by 
. 
oF 
1 
1 
7 
& 

? 


$92 


impotent, oth-rwiſe it wil be quaſh'd. R. 5 Med. 397. 


. JUSTICES OF PEACE. 
kept for inſpection for 6 d. and copies given at 6d. for three hun, 
dred words, | f 

[By . 2. officer not accounting and delivering money, +, tg 
be committed by two jultices till he does. ] ; 

[By J 3. overſcer removing, ſhall on like penalty account and 
deliver; dying, his executor ſhall account and pay in ſoriy days; 
and on death, removal or inſolvency, two juſtices ſhall appoint 
another, ] | 

{By J. 4. perſons aggrieved may appeal to quarter. ſeſfons c 
reaſonable notice, who are to determine finally ; if not reaſonable 
notice, to adjourn to next quarter- ſeſſions, and then determine 
finally; and may give cofts. ] 

[By V 5. in corporations where there are not four juſtices, the 
appeal to be to county quarter-ſeſſions. ] 

[By /: 6. quarter-ſeſſions ſhall only amend rate, fo as to ge 
relief; if neceſſary to quaſh. the whole rate, they ſhall order x 
new one to be made by churchwardens and overſcers.] 

[By J. 7. rats may be raiſed by diſtreſs not only in the pariſh, 
but in any other in the county; and for want of it there, in any 
other county, by warrant of juſtice of that other county; appeal 
to be to the quarter- ſeſſions where the pariſh lies.] 


[By J. 8, 9, 10. diltreſs not to be unlawful for want of form 
in appointment, rate or warrant, or party diſtraining deemcd a a 
treſpailer ab initio for ſubſequent irregularity; and party ſuing 
ſhall recover ſpecial damages only and coſts, but ſhall not recover 
if tender made before action brought. ] | k 

[By Y. 11. if any perſon neglects to pay, the ſucceeding over. 


ſeers ſhall levy ſuch arrears, and reimburſe their predeceſſor 
what they have expended and are allowed in their accounts.) 
[By J. 12. perſons removing from, or coming into a pariſh p 
ſhall pay in proportion to the time, to be ſettled by two juſtices.) : 
(By 7; 13. copies of the rates ſhall be entered in a book, in 
fourteen days after appeals determined, and ſigned by churchwar- z 
dens and overſeers: and all perſons rateable may inſpect them.) 


[By JJ 14. officer offending ſhall forfeit from 10 5, to 5/. for A 
the uſe of the poor.] | "4 

[By /7 15. where there is no churchwarden, the overſeers ſu iſ *! 
do all acts, and be liable to all penalties, by virtue of this and al 
former ſtatutes concerning the poor, ] 8 

Generally the juſtices ought to determine who are impotent, 15 


1 Vent. 69. 

An order for relief ſhall not be quaſh'd, tho? the party be abl 
to work. Lid. 

Tho' the party be a baſtard; for ſuch an one may be relieved 
as impotent, 1 Sal. 123. | 

Yet the order for relief muſt ſay, that the party is poor and 


[In an order for relief, it muſt appear that the party is poor 
and impotent; the word impstent, indiſpenſible, three orders 
1 want of it. Rex v. Highworth, Rex v. Stale-Laq 


Ex v. Tipper, Str. 10.] And 
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And juſtices cannot order the finding of an houſe for the poor. 
5 Med. 307. 
Every pariſh ought to be charged for the relief of their own (Bl. 66.) 


In charging 
the pariſh, 


PPP 


r. | 
Ps a pariſh in reputation, which in the 43 El. and ever ſince 
had churchwardens, c. Per 2 J. Houghton cent. 2 Rol. 160. 
R. Cv. Car. 93+ 395+ Jon. 356. . 

80, by the /f. 13 C 14 Car. 2. 12. /. 21. it is enacted, that 
where in Lancaſhire, &c. and many other counties for the large- 
neſs of the pariſhes, the inhabitants cannot reap the benefit of 
the f. 43 El. 2. the poor in every townſhip or village in the ſaid 
counties ſhall be maintained, kept, Wc. in the townſhip or village, 
where he inhabits or was laſt ſettled : and there ſhall be yearly 
6 choſen two or more overſeers of ſuch townſhip, Sc. who ſhall 
; execute all powers for relief of the poor, c. And the juſtices 

ſhall have the ſame powers to do every act in ſuch townſhip or 
ly village, e. as they might do in any pariſh, Oe. by the A. 

El. 2. 2 
V. Where a pariſh conſiſts of ſeveral townſhips, ſome of which 
maintain their own poor, and have overſeers ſeparately appointed, 
B. R. will grant a mandamus for the ſeparate appointment of 
overſeer for the remaining townſhips. 1 Term Rep. 374.* 

And where ſuch a pariſh has immemorially had more than 
four overſeers, that is a proof that it cannot have the benefit of 
the 43 El. and entitles each townſhip. to have ſeparate overſeers. 
Ii. ibid.* 

[In order to appoint ſeparate overſeers for townſhips in one 
pariſh, it muſt appear, that the pariſh is ſo large, that the inha- 
bitants cannot reap the benefit of 43 Elia. Peart v. Weſtgarth, 
H. 5 G. 3. 3 B. M. 1610.] *1 Term Rep, 376, 7. Doug. 
346. (332.) 7 

(If a pariſh has long had overſeers for the 92vhzle, it ſhews they 
can reap the benefit of 43 Elia. And future acquieſcence 
under an order appointing ſeparate overſeers does not vary the 
tight, Bid.) 5 5 

Juſtices in ſeſſions have no power to make ſuch diviſion, ex- 
cept on appeal. id.] 

And extraparochial places, having ſeveral houſes, that may 
have the denomination of a vill, ſhall be within the benefit of 
that ſtatute, R. 11 Ann. Sal. 485. in marg. ; | 

So an extraparochial place may be charged in aid of another 
5 pariſh unable, c. Per Holt, Sal. 486. Carth. 5 15. 

So a mandamus lies to juſtices of peace to appoint overſeers in 
at extraparochial place to provide for the poor there. KR. 2 Mad. 
la, 39. | 
But an extraparochial place, that has no appearance of a pa- 4 
>» or vill, will not be within the proviſion of theſe ſtatutes, K. 94 
vl. 486. 9 i 

[Mandamus will not lie to appoint overſeers to an extraparo- J 
| chial place, unleſs it be a townſhip or vill; which muſt conſiſt of 1 
Vol., IV. Q q ten 1 
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ten families, or have a conſtable, or at the leaſt have the reputatio 
of a vill. Rex v. Showler, T. 3 G. 3. 3 B. M. 1391, ju 
11 BI. Rep. 1419. 1 Term Rep. 376, 7.“ 

So generally, all vills within a pariſh may be charged for the 
relief of the poor of the whole pariſh. R. 1 Sid. 292. 

Tho' there was an antient chapel there, and ſome rates there: 
if it has not the reputation of a pariſh. K. 4 Mad. 157. 

Tho' the pariſh lies in ſeveral counties, if every part has ng 
diſtinct othcers and rates, and the reputation of a diſtinct pariq, 
R. Ray. 477. 

So the whole pariſh ought to be charged together, and not 3 
ſingle part or vill. R. Fon. 356. 

The rate may be levied before the quarter expires, Semb, Ma. 
Ca. 214. 

[Juſtices may ſign the rate, whether fair or not; that is proper 
for the juriſdiction of the ſeſſions; and B. R. will not meddle 
with it. Rex v. oof. de Dorcefler, M. 7 G. Str. 293.) 

If the juſtice of peace refuſe to allow the rates, B. R. will ſend 
an attachment. 1 Sid. 377. 

There {hall be an appeal upon an account before two juſtice, 
Sal. 533. | 

There may be an appeal from a rate to the ſeſſions of a bo- 
rough. Rex v. Taunton, P. 12 G. Fort. 325.] 

Upon an appeal by particular perſons, the ſeſſions may quaſh 
the whole rate, and order a new one by themſelves, or direct the 
oihcers to make it. R. Sal. 483. 524. | 

[The ſeſſions may quath a rate without giving their reaſons, 
K. v. Fuftices of Cornwall, T. 7 G. 3. 4 B. M. 2602.) 

But they cannot order a ſtanding rate. R. Sal. 5 26. 

Every inhabitant ſhall be rated according to his viſible eſtate, 
real or perſonal, in the ſame pariſh only. Peg all the J. 2 Bul 
354. *Cowp. 565,** * 

*A corporation ſeiſed of lands in fee for their own profit, are 
to be conſidered as inhabitants and occupiers of ſuch lands, within 
the meaning of the %. 43 El. c. 2. and rateable to the poor, 
Cowp. 79. Vide Doug. 401. (386.) et ſeg. ; Term Rep. 38;.* 

*Lands purchaſed by a company, and converted into a dock, 
according to an act of parliament, which declares that the res 
of the proprietors ſhall be conſidered as perſonal property, are rate- 
able to the poor in proportion to the annual profits, 1 Ter 
Rep. 3 19.* 

If a man rent a quantity of land, together with a mineral 
ſping ariſing therefrom, at a groſs yearly rent, he is ratcable for 
the whole of ſuch rent; though the annual value of the mere 
land be only in proportion of 1 to 4 of the reſerved rent, 
Comp. 619.'* 

A houſe and engine for carding cotton, which are rented 33 
one intire ſubject, and deſcribed by the general name of an Ct 
gine houſe, may be rated, 1 Term Rep, 727.* 

80 the proſits of a weighing machine houſe. I. 72 3. 1. 


lng; 
* 
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Things real, which render an annual revenue, {hall be rated as 


well as land: as, ſhops, and ſheds, 
vit-rents. Semb, Carth. 14. *Contra 2 Bur, 991. 
Galt pits, and the toll of a market. 
The grantee of a navigation of a river is rateable in reſpect of 
ge tolls ariſing from a fluice erected within the pariſh, though 


te himſelf reſide, and the tolls be collected elſewhere. Corp. 


31. Vide 2 Term Rep. 660. Vide 4 Term Rep. 21.* 

he tolls of a bridge are rateable. Doug. 305. (292.) 

The uncertainty of the value is not material. Dzug. 303. 
299.) 1 n 

VNor the tenure under which it is occupied, whether in fee, 
fr life, years, or by a keeeper or ſervant in lieu of wages. 1d. 


) 


3, 1 Term Rep. 343. Therefore the ranger of a royal park is 


cable as ſuch for incloſed lands in the park, yielding certain 
orefi's, 1 Term Rep. 338.“ 

Tithesz for the clergy are ſubject to all charges impoſed by 
urliament. R. 5 Car. 1. Per all the F. in England, ut dicitur 
per Hale. 1 Vent. 273» 

280, a modus for tithes is rateable. Doug. 405. (389. )* 

#But a mere eaſement is not rateable. 2 Term Rep. ga, 95.* 

A vicar is chargeable. Rex v. Turner, H. 4 G. Str. 77.] 

Seſhons may moderate, but cannot diſcharge, id.] 

ln a private ſtatute, where only lands and tenements are made 
dargeable to the poor, tithes are rateable; for they are a tene- 
nent. Rex v. Shingle, T. 4 G. Strange loo. ] 

[The parſon or his tenant, though they take a compoſition, 
re chargeable as occupiers of the tithes; not the tenant of the 
Und, though he has a retainer of tithe, - Rex v. Lambeth, T. 
8G. Vert. 318. Str. 5 25. 

Lands, which belong to an hoſpital. R. Sal. 5 27. 

[But an hoſpital * ſupported by voluntary charitable contribu- 
tons for the relief of the ſick, “ is not rateable, for there is no occu- 
pier, the lefſees are mere nominal truſtees; the ſervants only at- 
tend the charity, and are not like the officers in Chelſea, &c. whe 
hare apartments which are conſidered as their houſes; the pa- 
tents cannot be conſidered as occupiers for this purpoſe. Rex 
. Saint Luke's Hoſpital, M. 1 G. 3. 2 B. M. 1053. Rex 
. Saint Bartholomew the Leſs, T. 9 G. 3. 4 B. M. 2435.1 

[The lefſees of lead-mines paying ns rent but culy a part of the 
ire raiſed, are not rateable. But 2, if they would be rateable if 
they paid a rent? Lead Company v. Richardſon, M. 3 G. 3. 
3B. M. 1341.] | | 

But the perſon to whom t and cope are paid by the adven- 
turers, without his running any riſk, is rateable for theſe profits, 
Cup. 45 1. 

0, a perſon intitled to toll tin, and farm dues (which are 
certain portions of the tin raiſed by adyenturers in the tin mines) 
* rateable for theſe, 3 Term Rep. 480.“ 

lt juſtices expreſsly ſtate that beech is timber by the cuſtom, 
ho they afterwards ſtate many inunaterial things, and inſuſh- 
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cient reaſons, and conclude, © and therefore we are of opinie 
&« that beech is timber, &c. and therefore not rateahle » te 
court will not quaſh the order. Rex v. Minchin Hampten K 
2 G. 3. 3 B. M. 1308.] | H. 
[4A man is not chargeable as occupier of a diſſenting meetin 
houſe. Rex v. Reed, H. 13 G. Fort. 306. Str, 745.) 8 
[An officer of the ſalt office is not rateable in reſpe of li 


ſalary. Rex v. Shalfleet, Sherrington's caſe, H. 7 6. 3. 4 B. 


H. 2011.] Ev? | 
[A tradeſman is not rateable for his ſtock in trade. $-»y 


Rex v. Ringwod, T. 15 G. 3. 4 B. M. 229;,] 0. 
Cowp. 564.“ 

But the occupier pays the tax to the poor, not the leſſor. 5. 
all the J. in England. 2 Bul. 354. The landlord is never 
aſſeſſed tor the rent; becauſe that would be a double aſſeſſment 
as his leſſee has paid before. Cop. 453. ; 

Tho! the leffor covenants to pay taxes upon the land; for this 
lies upon the occupier. R. 2 Mod. Ca. 314. 

*Yet if a landlord tender the rate for his ſeuant, the overſeer 
ought to receive it, and a warrant ought not to be granted to 
diſtrain the tenant, Doug. 427. (411,)* 

And if an occupier of land in B. has no goods there he may 
be diſtrained where he inhabits, in another pariſh, Per Halt, at 
Hertford 1698. | 

Tf it be in the tame county. Adm. Mod. Ca. 214, 215. 

So, if rated in A. and he afterwards removes to B. Per Hal, 
Med. Ca. 214, 215. 

The leſſee of a ſtall in a market ſhall not be charged. 2 K. 


rrepairs of 238. 2 Kcl. 289. 


2 church. ] 


35. 

The poſſeiſions of 2 crown. or of the public are not rateable, 
2 Term Rep. 372. Therefore ſtables rented by the colonel of a 
regiment by order of* the crown for the uſe of the regiment are 
not rateable, Id. ibid.“ 

But perſons holding houſes or lands under the crown, or un- 
der any hoſpital, if for their own ſeparate uſe, are rateable, 
3 Term Rep. 497. Jide 4 Term Rep. 6.“ 

Several families ſhall be rated ſeverally. R. Sal. 532. Mad. 
Ca. 214. 

The rate ſhall be only for a month. Sal. 532. Med. Ca. 214, 

[By flat. 17 G. 2. c. 37. waſte lands improved, and drained 


lands ſhall pay to the pariſh which lies neareſt to them; and 


quarter-ſeſſion may determine diſputes, ] 

[B. R. will not ſet aſide a rate confirmed by ſeſſions unleſs 
manifeſtly unequal. Rex v. Brograve, M. 10 G. 3. 4 B. A. 
2491.] Coup. 579. 8 

[It is proper that lands ſhould be higher rated rated than 
houſes. D. per Ld. Mansfield. Ibid. MN. B. In this caſe the pro- 
portion had been agreed to by all the pariſh and by defendant 
himſelf.] *Coup. 580.* 

*Whether houſes ſhall be rated in a different proportion from 
land muſt depend on local circumſtances, and the court will nat 
quaſh an order for rating them 'equally. Dong. 562. ( 5 
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*The juſtices below, are the proper judges of the equality of 

r rates; and the court of B. R, will not interfere, -on the 

und of their being unequal, unleſs the inequality be manifeſtly 
apparent on the rate. 2 Term Rep. 660. 8 | 

#[f a rate appear to be illegal by the title, the court of B. R. 
will quaſh it tho' no ſpecial caſe has been ſtated, Deng. 116. 

111.) 4 ſeq * 
b 211 . an order of ſeſſions, adjudging that certain perſons 
ought to be added to a rate, and ordering the rate to be amended 
accordingly, the ſeſſions omit to ſtate, that ſuch perſons had no- 
tice, or appeared and were heard, it is fatal, Coavup. 564. Contr 
1 Term Rep. 62 bn 

elt is ſaid, that on appeal to a poor's rate, on the ground of 
particular perſons or particular property being omitted in the rate, 
the ſeſſions ought not to quaſh the whole rate, but to amend it 
in thoſe particulars. Cop, 326. Cont. 1 Term Rep. 625. 

*But where any error in a rate affects the proportion payable 
by every 1 rated, the rate muſt be quaſhed in eto. Dong. 

63. (542.) “ | x 
: 12 where a perſon is overcharged in a poor rate, the ſeſſions 
may relieve him on appeal, and amend the rate by leſſening the 
ſum aſſeſſed on him, under the 17 G. 2. c. 38. 2 Term 
Rep. 623. * 

*In a reſerved caſe it is not neceſſary to ſtate, that the rate 
was regularly publiſhed in the church, if that queſtion was not 
intended to be referred. 2 Term Rep. 664.“ 

*A certiorari does not lie to remove a poor rate, becauſe of 
the public inconvenience that would attend ſuch a removal. 


2 Term Rep. 235. Vide 4 Term Rep. 12.* 
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By the T. 43 El. 2. if the pariſh be not able, &c. ſuch two (8. 65.) 
juſtices of peace may rate any of another pariſh in the hundred as In charging 
they think fit: and if the hundred is not able, the juſtices at the e 
guarter- ſeſſions ſhall rate any of another pariſh in the county to county. 
pay ſuch ſum, Sc. as they think fit, | 

Two pariſhes cannot be rated together for relief of the poor of 
both, but if one be inſuificient, the other may be charged in aid 
of it, Per Holt, M. 3 W.& M. Vide Sal. 480, 481. 

The charge may be upon one or more inhabitants in a pa- 
nſh, for aiding of the other pariſh, 2 Bul. 353. K. 1 Vent. 

350. Gal. 481. 

If a pariſh be taxed in aid of another, the tax may be enlarged 
or diminiſhed, when the poor in the other pariſh encreaſes or 
decreaſes. Per Fon. 2 Bul. 353. 

So a tax may be aſſeſſed in groſs upon a pariſh to the relief of 
another, Sal. 480, 481, 

Or, any in ſuch pariſh, without aſſeſſing the whole pariſh, R. 

I Vent. 350. Sal. 481. 

Or, an extraparochial place. Per Halt, Carib. 5 15. Sal. 486. 

[Juſtices may order one pariſh to pay a groſs ſum to another, 
but they themſelves muſt make the rate on all or on particular 


243 perſons, 
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perſons, and not delegate their power of aſſeſſing to the church, 
wardens and overſeers. St. Peter and Paul in Marlby,; caſe 7 
12 G. 2. Str. 114.] he 

[The order muſt be to raiſe a ſum certain, not ſo much in tie 
pound. Rex v. Telſcomte, T. 6 G. Str. 314. J 

[An order to contribute /o long as the ſaid juſtices all thin} fl 
is bad; they are to determine the quantum not the duration. 
Rex v. St. Mary in Maribro, P. 12 G. Str. od.] ö 

But the juſtices at the ſeſſions cannot make a pariſh contrihy. 
tory to another, unleſs it be firſt ordered by two juſtices, g. 
5s Mod. 397. 

[Seſſions have power to order one pariſh to relieve another 
only when out of the hundred, and two juſtices only when in thc 
ſame hundred. Inhabitants of Freeport, T. 4 G6. Fort, 393.] 

[Juſtices at ſethons can charge pariſhes out of the hundred t. 
contribute to the poor of a pariſh in that hundred, although twg 
Juſtices have not adjudged, that no pariſh within the hundred i; 
able. Rex v. Percival, T. 3 G. Str. 56.) | 

The word © hundred” is not eſſential in an order of two juſ- 
tices; if the diviſion is called by any other name equivalent, it i; 
equally within the intention of the act: thus, t A, and B. Jad 
tie in the ſame liberty of the ſoke, is good, if ſuch diviſion is ſubſtan. 
tially a hundred. Rex v. Milland, P. 31 G. 2. 1 B, N. 570. 

The order muſt ſhew, that the place taxed in aid is out of the 
pariſh. Inhabitants of Borough Fenn, T. 12 G, Fort. 326. 
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(B. 68.) By the ft. 43 El. 2. the father, grandfather, mother, grand- 
8 mother, and children of a poor impotent perſon, being of ability, 
tions. ihall at their own charge maintain ſuch perſon, according to tle 

rate, that the juſtices of peace of the county, where the ſu(hcien: 
perſon dwells, at the quarter- ſeſſions ſhall. aſſeſs, on pain of 20, 
fer month, to be levied by two juſtices of peace, or mayor, &. 
by diſtreſs and fale, &c, 

An order upon a relation for relief, ſhall be mide at the quar- 
ter ſeſſions of the county where the party charged inhabits, orher- 
wiſe it is void. R. 2 Baul. 345. 

And it is not good, unleſs it appears that the party relicved i: 
not able to work. Semb. 2 Bul. 344. 

The putative grandfather of a baſtard is not chargeable witli 
this ſtatute 3 for the law knows no ſuch perſon. Semb. 2 Bui, 344. 
R. 1 Vent. 310. 

Nor the wife of the putative father; for a baſtard is not with- 
in the ſtatute, Vide 2 Bul. 346. Per 2 J. 2 Bul. 350. 

If a man marry the grand mother of an impotent perſon, with 
whom he has a ſubſtance, he is chargeable in reſpect of the ſub- 
ſtance which he had with his wife, and ſhall be ſaid to be grand 
father. 2 Bul. 345. R. 2 Bul. 346. 

So, if land deſcend to the wife, after marriage. 2 Bul. 34”. 

Otherwiſe, if he had not any ſubſtance with her in marriage. 


Per Cro. 2 Bul. 345. Per 2 J. 2 Bul. 346. | K 
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JUSTICES OF PEACE. 


Though he afterwards becomes able by the induſtry of his wife, 
dur Gro. Whitl. cont. 2 Bul. 347. 

Nor ſhall he be charged after the death of his wife, tho? he had 
1 ſubſtance with her. Per Qu. 2 Bul. 347. cant. Comb. 405. 

A man is not bound to provide for his wife's mother, though 
je had ſubſtance with her in marriage, either within the words 
intent of ſtatute, which provides only for natural parents. R. 
per Gur and 2 Bulſt. 345. ſupra denied to be law. Rev v. Mun— 
in, T. 5 C. Str. 190. Fort. 303.] *4 Term Rep, 119.“ 

„The huſband is not bound to maintain the wife's child, by 
\ former huſband. 4 Term Rep. 118, 119.“ 

The father-in-law is not obliged to maintain his daughter-in- 
hu. Rex ve Benoier, M. 13 C. Ld. Raym. 1454. Rex v. 
Dempſon, M. 7 G. . BF 955.40 8 

By the ft. 5 Ges. 8. churchwardens or overſeers, by order of 
two juſtices, may take goods or rents of lands, Sc. of the huſ- 
hind, father, or mother, who leaves his wife or chiidren a charge 
to the pariſh : and the order being confirmed by the quarter-fef-. 
ons, the juſtices there may direct a ſale of the goods; and the 
orerſcers ſhall be accountable to the quarter ſeſſions. 

A father charged is not to be committed, till an order made 
and refuſal by him to pay the 205. per menſem, and a deſault of 
diſtreſs. Vide 2 Bul. 344. 

The quarter ſeſſions may order a father to pay 2s, a week, till 


i 


other order. R. Sal. 5 34. 


If there be a bond to ſave a town harmleſs from A. his wife 


and children, it extends to children born aſterwards, or beſore. 
R. Kin. 556. N 
And to the children of the ſon during his life, not afterwards, 


Seine 557. 
By the ff. 43 El. 2. juſtices of peace at Eaſſer ſeſſions ſhall rate 


erery pariſh! in a county or corporation, at a weekly ſum not 
above 6d. nor leſs than a 4 in any pariſh, nor above 2. for every 
parith, one with another through the county, to be affeſſed by 
agrezment among the pariſhioners, or in default by the church- 
wardens and petty conſtables of the pariſh, or in their default 
by order of a judice of peace in or near the pariſh, and to be le- 
ried y the churchwarden or conſtable, or in their default by 1 
juſtice of peace by diſtreſs and fale of the oftender's goods, and 
for want of diſtreſs, a juſtice of peace may commit without bail, 
ll payment. And the juſtice of peace at fuch quarter ſeſſions 


fall ſet down what ſum thall be ſent quarterly to the priſoners of 


the aing's bench, and marthalſea, and cach hoſpital, and aims- 
houſe in the county, ſo as 205. yearly be ſ:1:t to exch of the ſaid 
priſons out of each county; and the reſidue employed to the re- 
tet of hoſpitals in the county; and of ſufferers by fire, water, 
and other caſualties, and ſach other charitahl- purpoſes as the 
Juitices at quarter ſe ions ſhall think meet: which ums rateably 
alzted on every parith, the churchwardens ſhall coll:& and pay 
t the high conſtable quarterly, ten days before every quarter 


Q q4 ends, 
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JUSTICES OF PEACE, 


ends, on pain of 105. .and the high conſtable at the quarter ſer 
ſions, to the treaſurer of the county, on pain of 205, to be * 
vied with the ſaid ſums for the ſaid charitable Purpoſes by the 
treaſurer, by diſtreſs and ſale; and the treaſurer ſhall Pay the 
ſum for the priſons to the chief juſtice of England, or, if none 
to the next ancient judge, and the knight marſhal, equally to l 
divided, taking their acquittance for the ſame. 

By the „i. 43 El. 3. juſtices of peace at ZE9/fer ſeſſions in 2 
county or corporation, ſhall charge on every pariſh a weekly ſyn 
for relief of ſoidiers and mariners, ſick and hurt in her majeſty, 
ſervice, not above 1od. nor leſs than 2d. in any pariſh, nor 
above 6d. for every pariſh, one with another, where there he 
above fifty pariſhes in a county, to be aſſeſſed and levied, ;t j, 
pra for priſons, &c. And to be collected and paid by the church. 
wardens and petty conſtable of the pariſh to the high conſtable, 
ten days before every quarter ſeſſions, on pain of 205. and by 
the high conſtable at the quarter ſeſſions to the treaſurer of the 
county on pain of 403. to be levied ut ſupra for augmentation of 
the ſtock. OE 

And ſuch ſoldier or mariner ſhall go to the treaſurer of the 
county whence preſt, or if not preſt, of the county where born, 
or laſt dwelt for three years, at election, or if not able to travel, 
of the county where he lands; and bring a certificate under the 
hand and ſeal of the general of the camp, or governor of the town, 
or his marſhal or deputy, and of the captain under whom he ſerved, 
or his lieutenant, or of the admiral or other general at fea, or 
captain of the ſhip; which certificate ſhall be allowed by the ge- 
neral muſter maſter in this realm, or treaſurer and comptroller of 
the navy: on which certificate ſuch treaſurer ſhall allow him a 
convenient ſubſiſtence till the quarter ſeſſions, when the juſtices 
of peace may grant him an annual penſion for his life, if no off. 
cer not above 10/. if an officer under a lieutenant not above 1;/. 
if a lieutenant not above 20/, to be paid quarterly by any treaſu- 
rer of a county; but the juſtices of peace may alter or revoke ſuch 
penſion, 

And till ſuch ſoldier or mariner can arrive to a county where 
they may have ſuch penſion, or to the muſter maſter general, who 
is to allow ſuch certificate, the treaſurer of the eounty where he 
lands, ſo of every county, before ſuch allowance, may give them 
relief for their journey through that county, and a teſtimonial to 
paſs to the place of penſion, 

And the reſidue of the ſtock ſhall, at the diſcretion of the jul- 
tices at the quarter ſeſſions, be beſtowed for the charitable de- 


ſigns of the ſtatutes for relief of the poor and puniſhment of 


rogues, or reſerved for the future relief of maimed ſoldiers and 
mariners. 

By the ,. 14 El. 5. juſtices of peace at the quarter ſeſſions in 
a county or corporation, may rate every pariſh not above 6d. a 
8 d. per week for relief of the common gaols, which the church- 
wardens ſhall levy every Sunday, and pay once a quarter to the 
high conſtable, who ſhall pay at the quarter ſeſſions to ſuch as 


the 


JUSTICES OF PEACE. 


he juſtices of peace ſhall direct, who ſhall weckly diſtribute the 
fame to the relief of the priſoners, on pain of 5 J. for default 
n any officer, a moiety to che queen, a moiety to the priſoners.+ 

By the fr. 5 Ann. 32. if the gaol or Marſbalſea money be not 
ſulncient, the juſtices at quarter ſeihons may aſſeſs what they 
think reaſonable for the conſtable's time and expence in paſſing 

nts. 

Ace money for the priſoners in the Marſbalſea, and maimed 
fldiers, is not duly paid, B. R. upon motion will grant an at- 
achment againſt the ſheriff of the county, and take any of the 


county in W ithernam for it, if the ſheriff does not pay for it. R. 


n. 227. | 
_—_ jules of peace cannot limit the ſtock of the county to 
the charge of the proſecution of a barretor. R. B. R. 2 Ann, 
between the Queen and Inhabitants of Hertford. Sal. 605. 

They cannot, by the ſame order, direct the payment to gaols, 
upon the ff. 14 El. and the /. I9 Car; 2. i Sal. 487. 


By the f. 43 El. 2 & 3. juſtices of peace at Egſter ſeſſions 
fall elect, of themſelves or others, two treaſurers, who ſhall 
continue one year and then give up their accounts to their ſuc- 
cellors. 

And if the treaſurer refuſe the office, or to relieve maimed ſol- 
ders or mariners, &c. or neglect his duty, or refuſe to account, 
z the juſtices direct, the juſtices of peace, or in their de- 
fault the judges of aſſiſe, may fine him, to be levied by diſtreſs 
and (ale, &c. and may appoint any two juſtices of peace to pro- 
ſecute him. 

Mayor and juſtices of a corporation may appoint one to re- 
ceive and pay money within the corporation, who ſhall do and be 
ſubject to the penalties of an high conſtable. 

By the /. 5 Ann. 32. treaſurers ſhall obey orders of quarter 
ſelions for paying ſums to paſs vagrants, if they have money in 
lund to pay. 

[Money to paſs vagrants ſhould be raiſed quarterly, but a pre- 
ſentment of the grand jury is not neoeſſary. Rex v. Juſtices of 
Mildleſex, H. 9 G. 2. Str. 1028.] 

[By 12 G. 2. c. 29. . 1. quarter ſeſſions may make one gene- 
al county-rate; G. 2. which ſhall be paid by the overſeers out of 
the poor's rates to the high-conſtable; J. 3. and if no poor's rate, 
t be levied by the petty conſtable; /. 4. except in the Northern 
counties; J. 5. except perſons not before liable; , 6. the 
_ to be paid to the treaſurer, and by him as the ſeſſions 

ef] 

[By 13 G. 2. c. 18. . 6. juſtices of liberties may act for their 
ties according to 12 G. 2. c. 294] 

[By Pat. 17 G. 2. c. 5. the treaſurer ſhall repay the high con- 
ſtable the expence of paſſing vagrants.] 

(By fat. 2 5 G. 2. c. 36. on conviction for felony, the court 
May order the proſecutor's expences to be paid by the treaſurer. ] 

[By 
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602 JUSTICES OF PEACE, 


[By Hat. 27 G. 2. c. 3. the expences of conveying perſon en. 
mitted to gaol or liouſe of correction, by juſtices? warrant thall be 
ſettled by a juſtice, and paid by the treaſurer; in Middlſæ by 
the overſeers. ] 

[The charges of attendance of a poor perſon bound to give cf. 
dence on felony may be ſettled by court, and thall be paid by 


treaſurer z except in Middl:/ex.] 


I 


(B. 71.) By the common law, the place of birth, or laſt habitation, x; 
Settlement proper for the ſettlement of poor perſons. Per J. of A ccc. 2 Bu 


of poor. 
By the com- 350 352. p 
mon law. And therefore, a baſtard, who has gained a ſettlement, Qi 


be ſent thither, and not to the place of his birth, RN. 2 Hl. x; 


A child born in an houſe of correction ſhall be ſent to the lac, 


n 


>" Hb 


5 where the mother had a ſettlement. 2 Bul. 358. 
5 The fon or daughter of a vagrant, who has no ſettlement, ſþal N 
5 be ſent to the place of the birth, not being ſeven years of age; , 
as for it cannot gain a ſettlement white the parents die. 2 Bul, 35. 
by. R, | s 
4 | i). 477. x : bt 
f A poor child ſhall be ſent to the place of ſettlement, and not f 
4 of birth. Ray. 477. | 
So, an ideot. Sal. 427. 
And if one be ſent as a vagrant, he may afterwards be ſent u = 


the place of ſertiement. N. Sul. 525, 

The ſertlement of the parent fees his child. R. Sal. 528, g, 

Though under ſeven years. C/ 527. * 

An order for the ſettlement of a child after the age of feren 
with its parent, is not good, unleſs it ſhews, that it had no 
other ſettlement; for it might have gained a new ſettlemem. 
R, Sal. 470. 

And if a child be ſent with the mother, till the age of feren 
years, it ſhall be only for nurture, and it ſhall be maintained 
the charge of the pariſh where it is ſettled. Sal. 482, 528, 
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* But au order by two juſtices to the overſeers of B. for the re ga 
""_ lief of a poor perſon, does not determine, but preſumes his let dif 
1 tlement there. R. 1 Sal. 123. bo, 
5 So a baſtard ſhall be ſent to the place of his birth, if he lus 
3 not gained another ſettlement, and not with the mother, A. cut 
1 Sal. 48 5 ' Tate 
4 4 So there cannot be any order for ſending a poor perſon to or, 
4 extra- parochial place R. Sal. 486, 487. Carth. 515. ( 
bet, l en 
4 (B. 72) By the ff. 13 & 14 Car. 2. 12. on complaint of the church tim 
AM By gatute, wardens and overſeers to a juſtice of peace, within forty das nh 
ff after any perſons coming to ſettle in a tenement under 104, 
WW ann. two juſlices of the peace, (1 guor.) of the diviſion may it not 
"1 more ſuch perſon likely to be chargeable, to the pariſh wi p 
. Jaſt legally ſettled as a native, houſeholder, ſojourner, apprenuch will 
„ or ſervant for forty days at leaſt, unleſs he give ſecurity to be ak agri 
8 lowed by ſuch juſtices for the diſcharge of the pariſh, Yi # d 
A pal, elt, (B. 74.) m | 
5 Provided 


JUSTICES OF PEACE. 


Provided, if any come to any pariſh for harveſt or other work, 
vith a certificate from the miniſter and a churchwarden and over- 
er of another pariſh, declaring him an inhabitant there, though 
he ſtay after the work done, or fall ſick, he ſhall not gain a ſct- 
ment, but be ſent by two juſtices to his habitation in che other 
rin. 161d. | 

t the continuance of forty days be by requeſt, and money 
ren by the pariſhioners of the other pariſh, the party ſhall be 
pttled where he lived the forty days. R. 3 Mad. 07. 

I one hire a mill of 10 J. per ann. it makes a fettiement ; for 
tis a tenement. X. Sal. 536. 

If he hire 5 /. per ann. of one, and another 5 J. per aun. of an- 
other in the ſame pariſh. Sul. 535. 

By the ff. 1 Face 2. 17. the forty days to make a ſettlement ſhall 
te accounted from delivery of notice in writing; of the abode and 
number of the family, if any, to one of the churchwardens or 
orerſcers of the pariſh. 

And, by an equitable conſtruction of the ſtatute, an act ſhall 
te accounted equivalent to notice: as, if hz pays parith rates; 
for then he does not conceal himſelf, X. P. 1 HW. & 1M. B. R. 
. 12. Carib. 28. 

Or lives in the pariſh for four years, and works in the high- 
way. Semb. T. 3 W. & 1M. 

Or, be a ſervant or apprentice there. Per cur M. 3 N. SA. 

By the /,. 3 8 4 W. & M. II. the ſorty days to mike a ſettle- 
ment ſhall be accounted from the publication of notice in writing 
of the abode and number of the family, delivered to the church- 
warden or overſeer, which he {hall cauſe to be read publickiy in 
the church next Lord's day, and to be regiſtered, on pain of 
40%. for neglect of each to the party grieved, to be levied.on 
proof by two witneſſes before a juſtice of peace, by diſtreſs and 
ſale, and for want of diſtreſs, Sc. by commitment to gaol. 

But no ſoldier, or workman in their majeſtics' fervice, ſhall 
gan a ſettlement by publithing ſuch notice, unleſs it be after his 
diſmiſhon from their majeitics' ſervice, Nor ſervice in a ſhip, 
boat, Wc Fg. 255 

Provided, no notice needful, if any on his own account exe- 
cute in a pariſh any annual office, or charge for a year; or be 
nated, and pay his ſhare to the publick taxes of the pariſh, Cc. 
or, being unmarried and childleis, be lawfuily hired for a year, 
(and it is declared by the . 8 & 9 . 3. Zo. abide in the fame 
ſervice during one whole ycar; but that goes only to future 
times. N. Sal. 525, Or be bound apprentice by indenture, and 
inabit in any pariſh, 

Serving the oilice of conſtable, as ſubſtitute for another, is 
not ſerving an office ſo as to gain a ſettlement. 1 Bl. Rep. 452.* 

An aflefſment and payment ef a poor's rate by the tenant, 
vl gain him a ſettlement, though the landlord has privately 
agreed to pay it. 1 Bl. Rep. 463.“ 

Now no collateral act amounts to notice: as, bans of marriage 
publihed in the church. 5 Mad. 454. 1 
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604 JUSTICES OF PEACE, 


Tf he board, or be nurſed in a pariſh. Sal. 524, 

So notice ſhall not be preſumed ; for it is matter of evidence, 
Sal. 472. 

Nor ſhall be ſupplied. R. Sal. 476. 

It is ſufficient, if che houſe be rated, and he pays. R, $1 
478. for he muſt pay. R. Sal. 523. Skin. 620, 

If he be choſen pariſh clerk, and has it for a year, . 


Sal. 536. 

The hiring muſt be for a year at the firſt ; for an hiring ſo 
half a year, and afterwards for another half year, by the {ane m 
maſter and in the ſame place, is not ſufficient. X. Sal. 635. 1 


Being hired to work by the peace or groſs, and continuine 

five years on that contract, gains no ſettlement. 1 Bl. Ry, 443 
Marriage in ſervice is not a diſcharge from the maſter, with 

out his will. N. Sal. 527. 10 
Nor does it prevent the ſettlement. Sal. 5 27, 8. 
If he be married in the ſervice, it will be a ſettlement, if he 
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a was not ſo at the time of the hiring. Sal. 527. 0 
1 If a man ſerve a barber for a year for 61. to be inſtratted, | 
| +[$4!. 479. without being bound, he will be a ſervant there. R. Skin, 651.4 Ih 
% S. C. cent. Tf an apprentice be aſſigned to a maſter in another pariſh, tho | 
4 it is not a proper aſſignment, the ſettlement will be good, R, for 
* 1 Sal. 68. : a 
| *An apprentice diſmiſſed without cancelling the indenture gains 
7 no ſettlement by a ſubſequent ſervice with another maſter, ſo 
1 long as the term continues. 1 B/. Rep. 553.“ it, 
4 *But a pariſh apprentice may agree with his maſter to cancel to: 
4 his indentures at 21, though bound till 24, and gain a ſetile- | 
bo ment of his own. Id. 592.* ney 
oþ Otherwiſe if put apprentice by his maſter by agreement, with- B. 
9 IIe. 65 1. out indenture. R. Sal. 479. 1 
We S. C. cort.] An apprentice, or ſervant, continuing with his maſter in J. ber 
* ſhall be ſettled there, tho' the maſter is not ſettled there. R. or « 
Sal. 533- An apprentice aſſigned to A. and going to lire dur 


v 
4 
6 
: p 
FY 


with B. on condition to pay A. a guinea a year gains a fettlement 
by the firſt 40 days ſervice with B. 1 Bl, Rep. 635.* 

By the ,. 8 & 9 V. z. zo. if any perſon bring a certificate to 
the churchwardens or overſeers, under the hands and ſeals of the 
major part of the churchwardens and overſeers of the other pe- 
riſh, with two witneſſes, and allowed by two juſtices of peace, 
owning ſuch perſon or perſons to be ſettled there, ſuch certificate 
ſhall oblige the pariſh that gave it, to receive ſuch perſons and 
their children, tho' born in the other pariſh, not having otherwik 
acquired a legal ſettlement, (which is acquired by the ff, 9 & 10 
V. z. II. only if he bd fide hire 10/. per aun. or execute an u. 
nual office there,) when they become a charge to, or aſk relief of 
the pariſh to which the certificate was given, and not before, 

*Renting 10/, per annum, and immediately letting off the 
greater part to an under-tenant, and reſiding on the reſt, gives 3 


ſettlement. 1 l. Rep, 603.* , 
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It a man, reſiant by certificate, took an apprentice by indenture, 
te would have been ſettled there. Adm. in the f. 12 Ann. 18. 

But by the ft. 12 Ann. 18. any, on or after the 24th June, 
713, bound apprentice, or hired in a ſervice to one, who reſides 

certificate only, ſhall gain no ſettlement thereby. 

A man, who ſettles in a tenement under 101. per annum of his 
wn inheritance, ſhall not be removed. Per 2 F. Herbert, cont, 
J. 2&3 Jace 2. Per Halt. 5 Mod. arg. 

#A wife cannot be removed from a tenement of 10 J. per an- 
um in the occupation of her huſband, though he reſides elſe- 
where, 1 Bl. Rep. 466.“ | 

Or a copyhold. R. Tr. 4 Geo. 

Or, a leaſehold for 500 years. 

Yet, if a man has land in B. and never inhabits there, it is no 
ſettlement. Sal. 5 24. 

If he works, but does not lodge there. 2 Mod. Ca. 308. 369. 

If a certificate be allowed, no appeal lies for the allowance. 
Ml. 530. 
Nor ſhall a man be removed, till he is an actual charge. 
Bid, 

And there muſt be an adjudication, that he was chargeable 
for it is not ſuſhcient to ſay, that there was a complaint that he 
was a Charge. R. Sal. 530. 

A certificate does not make a ſettlement, if he had it not be- 
fore, but is evidence of a ſettlement with the pariſh which gives 
it, R. Sal. 530, 531.—K. cont. 9 Ann. for it will be concluſive 
to all the world. Sal. 535. 


[The firſt ſettlement of a perſon cannot ceaſe but by gaining a ; 


new one. Rex v. St. Botolph without Biſhopſgate, H. 28 G. 2. 
B. S. C. No. 118.] 

(Therefore, if a woman marries a man who has no ſettlement, 
her maiden ſettlement remains, whether he is alive and abſent, 
or dead; being never determined, but only as it were ſuſpended, 
during the time ſhe is under her huſband's power and protec- 
ton, and is maintained and ſupported by him. Not during his 
life, as was ſuppoſed in the cafe, Rex v. Nerten, H. 12 G. 2. 
3. & C. No. 39. where it was ruled contrary to the prefent 
decifion, which was made on great deliberation. bid. N 
. Chiding flone, H. 12 G. Str. 683.] * 


A Settlement is gained. 


{By the huſband of adminiſtratrix of aſſignce of a term of 99 By admiai 
ſeus, living on the premiſſes. Murſley v. Grandborough, T. 4 G. nee e 
dr. 97. Fort. 302. ] 7 

And mortgagee for 15 J. and creditor by bond and ſimple con- 
tract for 18 J. more, and reſidence. Rex v. Stockland, H. 
1j C. 2. B. S. C. No. 61. Str. 1162. 

[By executor intitled only to one fifth of a leaſchold of 22 /. 

1% annum, who proves the will alone, and reſides forty days. 
Aer v. Utexeter, T7 5 G. 3. B. 8. Go No. 172.] 

2 By 
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Apprentice. [By apprentice where he ſerves, though the maſter to whom 
_ bound lives in another pariſh, Holy Trinity v. Shoreditch, J 
3 G. Str. 10. Allhallows v. Saint Olave, T. 9 G. Hr.; 
If a poor boy be bound apprentice by the pariſh officer, 
with the conſent of two juſtices of the county to a maſter F 
ſiding in a difterent pariſh and county, and all the parties 
except the apprentice, ſign the indenture, the apprentice will 
gain a ſettlement in the pariſh of the maſter by reſiding there 
40 days under this indenture. 2 Term Rep. 726.“ 
[By apprentice (or ſervant) where he lies, though in a ſhip 
and though he works and diets elſewhere. Saint Mary Cale 
church v. Radcliffe, T. 3 G. Str. 60. Fort. 306. Rex v. 
Feverſbam, P. 7 G. Fort, 221. Rex v. Saint John Baptiſi, T. 
10G. Fort 321. Str. 594. Ld. Raym. 1371. Rex v. Bur. 
ton Bradjicck, P. 5 G. 3. B. S. C. No. 171. Rex v. Caſtle 
ton, M. 7 G. 3. B. S. C. No. 183.] 
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4 [By apprentice of a certificate- man, after he has purchaſe 
'Þ an eſtate. Tvinghoe v. Stonebridge, H. 6 G. Str. 265.) 
* [By apprentice hving forty days, though not at one time, 
i} Rex v. Circenſter, H. 10 G. Str. 544. 4 
»4 [Or reſiding the laſt forty days, though a cripple, and net ve: 
7 | able to perform actual ſervice. Rex v. Charles T. 12G. 2. B, l. 
% h S. C. No. 221.1 
ö i [By pariſh-apprentice let out by the maſter by parol for hire, wh 
: 1 without aſſent of juftices, into another pariſh where he reſides above 5 
. forty days, the maſter receiving the wages and finding cloaths, Rex 21 
by v. Saint George, AM. 8 G. 2. B. S. C. No. 5. Str. 1001. | 
4 [hy apprentice allowed by his maſter to work for his own be- duc 
3F nefit, paying him 12d. a week, and maſter furnithing a loom, J. 
on where he reſides ſeparate from his maſter. Kex v. (Herten, P. Bui 
*4 15 G. 3. B. S. C. No. 250.] 
4 [By apprentice bound only for four years. Rex v. Saint N. em 
cholas, M. 10 G. 2. B. S. C. No. 28. Str. 1066. P, 
4 *If the maſter of an apprentice die, and the executor, at the [ 
4 requeſt of the apprentice, agree that he ſhall go, to live with par] 
1 another perſon, a ſervice of forty days with ſuch perſon, before firs 
30 the term of the apprenticeſhip expires, will gain a ſettlement, 56 


Doug. 70.“ | 
[By apprentice aſſigned over by widow (who had not admin: 
ſtred) to a certificate-man, who by parol aſſigns (without the wi 
dow's knowledge, but ſhe afterwards approved) to a third; ſettled 
with the third. Rex v. aft Bridgeford, T. 13 G. 2. B. S. . 
No. 43. Str. 1115. Rex v. Petham, M. 14 G. 2. B. S. C. No. 54 
Yet apprentice verbally diſmiſſed by maſter's widow, wi 
had not adminiſtred, is ſettled where he ſcrved his maſter, Ke 
Ve Hirt, T. 14 C. 3» B. S. C. No. 242.] . 
[By apprentice, though duty not paid for thirty ſhillings get 
his maſter to clothe him. Rex v. Nerth Owram, P. 13 C. % 
B. S. C. No. 48. Str. 1132.] | 
['Cho' the apprentice is to be found all neceſfaries by his fr 
ther, and no duty paid for ſuch maintenance, maſter allowing 
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« not obliged to anſwer a queſtion, which tends to contradict 
vs deed, Rex v. Portſea, T. 16 6. 3. B. S. C. No. 261.] 

[By apprentice aſſigned by indorſement on the back of inden- 
wre, (voidable, and afterwards declared void by ſeſſions, } with- 


f juſtices. Rex v. Saint Petrox, T. 19 G. 2. B. S. C. 


out aſſent o 


(0. 84. 
" 3; . riſh-apprentice aſſigned (without aſſent of juſtices) from 


ind to ſecond maſter, and by him, without aſſent of firſt, or of 
jullices, to third, the conſent of ſecond including that of ſirſt. 
Rex v. Clapham, P. 20 G. 2. LH No. 91. Rex. v. 18 
Tavilect, To 7 C. 3. B. S. C. No. 186.) a 

by apprentice to a mariner, though for four years only, and 
the indenture is not inrolled, nor the forty days inhabitancy at 


ane time. Rex. v. Gainſborough, P. 8 G. 3. B. S. C. No. 


189. 

85 apprentice, though the conſideration · money, being 6 d. 7 
ws not inſerted in the indenture. Rex v. Yarmouth, H. 28 G. 
1. B. S. C. No. 120. , 

Or though the indentures are not ſtampt purſuant to &. 8 . | 
fm. c. 9. if the conſideration was paid out of a voluntary, 
yearly, charitable ſubſcription. Rex v. Bethnal Green, H. 7 G. 3. x 
4c. No. n85.] | 

(Or, if the conſideration was paid out cf a legacy, ſome of | ' 


which was to be given to put children out apprentices z for it 
s a public charity. Rex. Clifton, H. 12 G. 3. B. S. C. No. 
110. 

fy apprentice, though the indentures are loſt, or not pro- 
luced, if other evidence is given of it. & v. L Kyle, 
7. 13 14 C. 2. B. S. C. No. 51. Rex v. Saint Michael, 
Bath, H. 13 C. 3. B. S. C. 227.] 

[By apprenticeſhip under a ſecond indenture, the firſt being 
encelled by maſter, father, and apprentice. Rex v. Medilingtam, 
P.14 G. 3. B. S. C. No. 239.] 

[By apprentice to a certiſicate- man, who removes to another 
pariſh, if he ſerves forty days there. Rex v. Saint Peter's Me— 
tingham, P. 29 G. 2. B. S. C. No. 125. Rex v. Spotland, H. 
56.3. B. S. C. No. 170. 

[Or tho? the maller, after the expiration of the term, gets a 
certificate to the ſame pariſh, Rex v. Cliſ{heydon, H. 14 C. 2. 
3. $. C. No. 56.] 

[Or, if the certificate cannot be found, though the maſter 
lad he came by one. Rex v. Saint Mauri, Wincheſter, 11, 24 
C. 2. B. S. C. No. 106.] 

(By apprentice in the pariſh to which he had formerly, with 
lis father, been certificated, but removed on being chargeable, 
kiore the apprenticeſhip began. Rex v. Sudbury, II. 28 G. 2. 
J. & C. No. 119.) 

[by apprentice in a pariſh to which his grandfather had been 
ung before certificated, and had left it, and had the pauper's fathec 
iMerwards, who had been never in that pariſh; for the certifie 
cue tha!l be deemed waived or deeſrted. Rex ve Taumtan Saint 

Mary 
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Mary Magdalen, T. 29 & 30 G. 2. B. S. C. No. 129. N. ? 
The cafe of Rex v. Sowerby is not contrary to this, for it * 
determined on another point, viz. the indentures not bein 
ſtampt according to 5 V. & M. B. S. C. No. 130.] 5 

[By apprentice, ſon of a certificate-man, and born in the pa- 
riſh to which certificated, and ſerving apprenticeſhip in a third 
pariſh, Rex v. Selton, H. 21 G 2. B. S. C. No. g2.] 

[By apprentice to a man certificated from A. to B. where he 
reſided ſome years, and thence went to C. where he delivered 
the certificate to the proper officer, and purchafed a houſe for 
10 J. in which he lived. Rex v. Biſbapſide, T. 28 G. 2. 3. 6. 
C. No. 122. | 

[By apprentice ſerving five years, tho* the indentures then 
exchanged, and a ſubfequent agreement to be apprentice for four 
years to a third perſon, but no indenture executed ; and fer. 
vice thereupon, which the firſt maſter knew ; ſettlement with 
the firſt, Rex v. Saint Mary Kalendar, T. 21 & 22 G 2. B. G. 
C. No. g5.] 

[By apprentice with a ſecond maſter, whom he ſerves aboye 
forty days with the conſent of the firſt, but without aſſignment, 
Rex v. Fremingten, P. 30 G. 2. B. S. C. No. 133.] 

(By apprentice married at the time of binding, by forty days 
habitation, tho“ then being ſick he goes away to his father's, 


with his maſter's conſent, and lives there forty days, the inden- 


tures being given up, but not cancelled. Rex v. Tichfield, M. 
4 G. 3. B. S. C. No. 164.] | 

[By apprentice, where he lives the laſt forty days with lis 
maſter z who then bids him go where he will, and work for him- 
ſelf ; but the indentures not cancelled, nor delivered up, and 
he hires himſelf to ſeveral maſters, Rex v. Saint Like, J. 5 C. 
3. B. S. C. No. 174.] Vid. 1 Term Rap. 139. 281. 

[By ſtat. 31 G. 2. c. 11. perſon bound apprentice by deed, 
and the duty paid, and reſident forty days, cannot be removed 
becauſe the deed, &c. was not indented, ] 

* 'The latter part of the ſervice of an apprentice may be join- 
ed to the former, notwithſtanding any intervening fcryice, 1 


Term Rep. 28 1. 


[By baſtard, whether of certificate-man or other, where born, 
New Windſor v. White Waltham, T. 5 G. Str. 186. Fit, 
304. Rex v. Saint Peter's, Worceſterſhire, P. 8 G. 2. B. S. C. 
No. 9. Rex v. Helton, T. 16 G. 2. B. S. C. No. 66. Rexv. 
Wiyke, T. 19 & 20 G. 2. B. S. C. No. go.] 

But if a certificate takes notice, that the woman is ſingle and 
pregnant, and promiſes to provide for the infant ſhe goes with, 
they are bound by the certificate. Rex v. Ih, M. 10 C. 3. 
B. S. C. No. 201.) | 

[By baſtard (born in a pariſh whence the mother had been 
removed by order, and returned there apain) at the mother's {t- 


tlement. Landinabee v. Much Birch, M. 8 G. Str. 476. K 
S] | (Extract 
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Extract of regiſter and witneſs, that one was always conſi- 


dered, as the ſon of A. now dead, and B. who does not attend, 
nor ſend excuſe, tho ſubpœnaꝰ' d, ſufficient, Rex v. Creech Saint 


Michael, P. 14 G. 3. B. S. C. No. 238.] 

[By ſtat. 13 G. 3. c. 82. baſtard child born in lying- in- hoſpi- 
tal, is not ſettled in that pariſh, but follows the mother's ſettle- 
ment. This does not extend to caſes where the mother's ſettle- 
ment is not known. ] | 

[Lying-in-hoſpital muſt be licenſed at quarter-ſeſſions.] 


A certificate given to a pauper is an indemnity to the pariſh 
to which the pauper is going, from the conſequences of per- 
mitting him to reſide there. 1 Term Rep. 356.“ 

* A certificate promiſing to receive the pauper when requeſted, 
means only when they ſhall be /egally requeſted, namely by two 
jaſtices, whenthe paupers ſhall become chargeable. 3TermRep. 44*. 

If it meant to receive them before they became chargeable, it 
would be void under the 8 & 9 V. 3. c. zo, for a certificate is 
binding only when it is conformable to that ſtatute. Id. ibid. * 

But where the pariſh of A. conſiſted of ſeveral hamlets, having 
ſeparate church-wardens and overſeers; and a certificate had 
been granted by ſome of them, deſcribing themſelves as officers 
of the pariſh at large, evidence was admitted to ſhew that they 
were the officers of the hamlet where the pauper was ſettled, 
3 Term Rep. og.“ | 

The certificate muſt be ſigned by a majority of the church- 
wardens and overſeers. 1 Term Rep. 757 5.* 

By 3 G. 2. c. 29. /. 8. the witneſs who atteſts the execu- 
tion of certificates by the churchwarden, Sc. ſigning and ſeal- 
ing the ſame or one of the witneſſes, ſhall make oath before the 
juſtices who, by f. 8 & 9. V. 3. c. 30. are directed to allow 
tie ſame, that ſuch witneſs, Sc. ſaw the churchwarden, Sc. 
ſign and ſeal, c. and that the names of ſuch witneſſes atteſt- 
ing, Cc. are of their own proper hand writing.“ 

* Under this ſtatute an allowance of a certificate, as having 
been dulv executed written in the margin of the certificate and 
hened by two juſtices, is alone ſufficient proof of the certifi- 
cate, if above 30 years old, notwithſtanding the allowance do 
not certify the afhdavit of one of the witneſſes, as to the duc 
execution and atteſtation. 2 Term Rep. 466.* 

If a pariſh be deſirous to get rid of a certificate, it is incum- 
bent on them to ſhew clearly ſome matter in diſcharge thereof ; 
and the court will not preſume ſuch diſcharge from other facts. 
1 Term Rep. 241.“ 

A temporary abſence for a particular purpoſe will not diſ- 
charge the certificate, Id. 356. But if the pauper quit the pa- 
nſh, to which the certiſicate is given without any intention of 
returning, the certificate is at an end. IA. ibid. 

*If a perſon formerly ſettled at 4. receive a certificate from 
that parith while living on his own eſtate at B. the certificate is 
Mr by his ſubſequent reſidence on his eſtate at B. 3 Term 
eþ, 251.* 


Vor, IV. R r * A ſecond 
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A ſecond certificate diſcharges a former one given by the fame B 
pariſh, Id. 218.7“ 60 
* And a ſetdement may be gained by a certiſicate in the yarjq K 
to which the certificate is given.“ 6 
[By a certificate-man living on copyhold, deſcended or ſurrey. P. 
dered by her father to his wife. Burclear v. Ec! woodyhay, P, 56 
Str. 163. Rex v. Shenſtone, M. 32 G. 2. B. S. C. Ne. 1 49] th 
[By certificate · man, the father of whoſe wife dies inteſlate ob 
poſſeſſed of an eſtate for 99 years, determinable on the death of 7. 
the wife, leaving her and five other children, and the certif. | 
cate-man enters upon and takes poſſeſſion, and lives upon the nl 
eſtate for 29 years, tho' he (nor any other) ever took out admi. no! 
niſtration. Rex v. Cold Aſbton, H. 31 G. 2. B. S. C. No. 143. 
By renting farm of 10 J. in two pariſhes, but the houſe in wi 
the pariſh receiving the certiſicate, Saint John's Hertford v. Au. the 
well, M. 9 G. Str. 5 29. Caſe of Stapleford, P. 4 G. 2. Hr. 10 
849.] | Re 
(By executing for a year, on being legally placed in it, an H. 
annual office, tho' not a parochial one, ſettlement in the pariſh » 
where he lives. Saint Maurice v. Saint Mary Falendar, P. g C. No, 
2. Str. 1014. B. S. C. No. 10. Rex v. Thiftlewarth, M. 13 Thi 
G. 2. B. S. C. No. 81.] | mei 
[By making purchaſe of 30 J. value, and living upon it. R opc 
v. Stanfield, P. 16 G. 2. B. S. C. No. 72. Rex v. Dedding- [ 
ton, T. 16 & 17 G. 2. B. S. (. No. 75.] due 
IA certificate is valid, tho' the words /egally ſettled be not in it, and 
if there are words tantamount, Rex v. Hilperton, P. 17 G. 2. 0 
B. S. C. No. 77. If 
(So if it is ſigned and ſealed by two churchwardens and two wile 
overſeers, where there are {ix churchwardens and four overſeers, cert! 
Rex v. Tamworth, P. 14G. 3. B. S. C. No. 240. on 
Invalid, if not allowed by two juſtices, purſuant to ſtat. 8 C3 
& 9 V. 3. Rex v. Wooton Saint Lawrence, H. 8 G. 3. B. S. C. 6, 5 
No. 18 * B, 6 
And fo if it is witneſſed by two juſtices, but without word . 
of allowance. Horncaſtle v. Boſton, P. 4 G. Str. 94. Fort. 3ol.] and 
[So if one witneſs ſwears he was preſent with the other, and beim, 
ſaw the church-wardens, Sc. ſign, and that his name is his WW 5: 
hand-writing, tho' he does not ſay the other's name is his hand- 
writing. Rex v. Aflon Keynes, H. 13 G. 3. B. S. C. No. 225. N. B. (B 
The other witneſs was a markſman and thirty years had elapſed.] hie 
It does not bind the pariſh giving it, unleſs it be in the terms * 
of the ſtatute, Rex v. Saint Ceirge, Southwark, H. 22 C. 2. Mar 
B. S. C. No. 99.] 2 Wn, 
It need not be directed to any pariſh, nor be delivered to 1 2 
pariſh- officer. Rex v. Saint Nicholas Harwich, H. 15 G. 2. B. 8. 
S. C. No. 62. * 
[A certiſicate- man may gain a ſettlement in a third pariſh, for N 
a certificate concerns only the pariſh giving it, and to whom it A 
is firſt given, and there it ought to be left. Rex v. Biſbopſede, 7. Kiled 
28 C. 2. B. S. C. No. 122. Rex v. Heptonſlall, 7. 10 C. 2. By 
3 B. S e. 
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B.S. C. No. 26. Rex v. Petham, M. 14 G. 2. B. S. C. No. 
64. Rex v. Sherborne, P. 15 G. 2. B. S. C. No. 65, Rex v. 
Glan, H. 21 G. 2. B. S. C. No. 92. Rex v. Hoſley, T. 28 
C. 2. B. S. C. No. 123. Rex v. Saint Peter's Nottingham, 
P. 20 G. 2. B. S. C. No. 125.] 

[lf a certificate is given acknowledging a ſecond wife, when 
there is a firſt living, tho' the parith knew it not, they are 
obliged to maintain both and their children. Rex v. Headcorn, 
7. 19 C. 2. B. S. C. No. 86.] 

[Certificate acknowledging A. and B. and C. their fon, as 
inhabitants, is good for C. tho” a baſtard, and the pariſh knew it 
not. Rex v. To/tock, H. 13 G. 3. B. S. C. No. 228.] 

Certiſicate- man, or any of his family, tho' born of another 
wite, and after certificate granted, cannot gain a ſettlement in 
the pariſh to which he is certificated, but by hiring tenement of 
10/, yearly value, or executing an annual office in the pariſh. 
Rev. ve Sherborne, P. 15 C. 2. B. S. C. No. 65. Rex v. Bray, 
H. 19 G. 2. B. S. C. No. 88. Rex v. Buckingham, H. 25 G. 
2. B. S. C No. 112. Rex v. Letchlade, H. 28 G. 2. B. S. C. 
No. 121. Rex v. Alton, P. 30 G. 2. B. S. C. No. 134. N. B 
This is not to be underſtood as preventing their gaining ſettle- 
ment by purchaſing 30 J. value, or by gaining any eſtate by 
operation of law. 

[If a certificate- man by deviſe has free liberty and power to 
dwell in a houſe during life, it is a diſcharge of the certificate, 
and he gains ſettlement. Rex v. Woburn, T. 14 G. 3. B. S. 
C No. 244+] 

[A certificated perſon ſerving an apprenticeſhip, or other- 
wile gaining ſettlement in a third pariſh, becomes clear of the 
certificate, and may afterwards gain a ſettlement in the pariſh 
to which he was certificated. Rex v. Great Torrington, T. 30 
&31G, 2. B. S. C. No. 136, Rex v. Keynſham, T. 30 & 31 
6. 2. B. S. C. No. 137. Rex v. Afbchurch, H. 31 G. 2. 
J. 8. C. No. 137. 

A certificated pzrſon having returned to the certifying pariſh, 
ad remained there 18 years, a ſon who was born to him there, 
being hired and ſerving for a year in the pariſh certified to, 
gans a ſettlement in that pariſh, Dong. 418. (402. 


[By any eſtate, whether freehold, copyhold or leaſehold, pas 


which a man gets by deſcent or deviſe, or gift, or marriage, 
a operation of law, of what value ſoever, and reſiding upon it. 
Muy v. Grandberough, T. 4 G. Str. 97. Fort. 302. Rex v. 
Wndriſh, T. 7989 G. 2. B. S. C. No. 4 Rex v. Alu, abend. 
F. 29 G. 2. B. S. C. No. 124. Rex v. Inglcton, P. 6 G. 3. 
B.S. C. No. 179. Rex v. Imington, T. 6 G. 3. B. S. C. No. 
12, Rex v. Saint Mary Whitechapel, T. 8 & 9 G. 2. B. S. C. 

No. 17.] *1 Term Rep. 241.* 
*A huſband may gain a ſettlement by reſiding on an eſtate 
td in truſtees for the ſeparate uſe of his wife, 3 Term Rep. 114.* 
By a widow reſiding on eſtate whercin ſhe hath right of 
hoer forty days, but the does not communicate the ſettlement 
R r 2 to 
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to a ſecond huſband: nor their children reſiding there with |, 

Rex v. Painſwick, T. 14 G. 3. B. S. C. N. 243.] 5 
* But, where a woman on her marriage with a copyholder of 

a manor, in which the widows of huſbands dying ſeiſed are en. 


titled to their free bench, gave a bond that the ſon of her intend- ] 
ed huſband by a former wife, ſhould have poſſeſſion of part of the 

copyhold eſtate after the death of her huſband, on condition of a 
his repairing the part of the houſe reſerved for her, and after the J 
death of the huſband, the widow delivered up the poſſeſſion tg 

the ſon according to the bond, he gained a ſetilement by rejg. | 
ing on it forty days. 2 Term Rep. 877.“ 

[Or tho' the forty days be not ſucceſſive, or on the eſtate 
but in the pariſh, at an alehouſe, as a gueſt! Rex v. $:wy, : 
H 12 G. B. S. C. No. 40.] : a 

[Or tho” he is only tenant in common with others. Rex v. y 

aint Motte, T. 13 G. 2. B. S. C. No. 42. Str. 1116,] 

By 9 G. c. 7. no perſon ſhall be deemed to acquire any ſc. ? 
tlement in any pariſh or place, by virtue of any purchaſe of an lo 
eſtate or intereſt in ſuch pariſh or place, whereof the conſiders s 
tion for ſuch doth not amount to the ſum of 30 J. bond fide 

id, for any longer or further time, than ſuch perf, Rl 
paid, y g u „ than ſuch perſon {hall 
inhabit in ſuch eſtate, and ſhall then be liable to be removed to 1 
ſuch pariſh or place, where he was laſt legally ſettled before the 1 
ſaid purchaſe and inhabitancy therein.“ * 

gubſequent improvements on a purchaſe, are not to be con- | 
ſidered as part of the purchaſe money under this ſtatute, 1 U. » 
Rep. 596.* > 

*But reſidence on an ate coming by deviſe though under the 25 
value of 30 J. gains a ſettlement, à deviſe not being a u 0 
within the meaning of this ſtatute. Doug. 767. (738) f ſig. tak * 
ing a grant of a copyhold with 15. fine, 1 5. heriot, and 13. 
rent, is a purchaſe within this at. 1 Term Rep. 241.“ [ 

A conveyance from a father to his ſon in conſideration of cat 
natural love and affection and of natural laue and afettin and of Jab 
10 /. is not a purchaſe within this ſtature, 3 Term Rep. 251.* wee 

*Where the conſideration expreſſed in the deed of conveyance . 
was 28 J. under which the pauper claimed his ſettlement, pars Was 
evidence was admitted to prove that 30 J. was the real conlideras wag 
tion. 3 Term Rep. 474.“ | 8 

[By purchaſe of a houſe for 39 J. tho' 307. of it was advanced ſan, 
by another by his order, and the premiſles ſoon after mortgaged . 
for it, and reſidence on it for ſour years, till the morigager do t 
entered, and had releaſe of the equity of redemption. 7 and 
dingtin v. Tedford, P. 8 G. 2. Str, 1014. B. S. C. No. 18.] dug 

[By purchaſe of above 3o/. tho? great part of the money ber- 2 Te 
rowed, and eſtate mortgaged for it, and immediately let, the *[ 
purchaſor never lived upon it, but lived in the pariſh, and uss ſuch 
rated to and paid the land tax and has fince ſold it. Rex v. A4 ſpace 
Beauclambo, T. 26 & 27 G. 2. B. S. C. No. 116.1 2 

Erꝛcuiiag. [The office of collector of duties on births and burials. Rex 2 
el 


v. Dickham, H. 7 C. Sir. 411. Fort. 304] ] 
2: {ſhe 
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[The office of tithingman. Burleſcombe v. Sampferd Peverill, 
H. 9 G. Str. 544+] 

[The oſſice of ale- taſter in a borough, tho? not a fifth part of 
the 3 Rex v. Whitechurch, T. 27 & 28 G. 2. B. S. C. 
No. 117. 

[Schoolmaſter (licenſed by ordinary of free grammar-ſchool, 
and clerk of a parochial chapel.) Rex v. Preſton, P. g G. 2. 
B. S. C. No. 24«] | h | 


[If a man lives forty days where he is not removeable, he is 
ſettled there. Paſſim.] 

When a ſervant has reſided part of the year in one pariſh 
and part in another, at different intervals, making when added, 
more than forty days in each, his ſettlement is in the pariſh 
where he ſlept the laſt night. Doug. 657, 658. (633, 634).* 

Except on his own purchaſe under the value of 30 J. by /at. 
9 G. c. 7. he cannot be removed, yet gains no ſettlement z and 
ſo, where a woman whoſe huſband is abſent, reſides on his 
eltate. Rex v. Aythrap Rooding, M. 30 G. 2. B. S. C. No.131.} 

[By inhabiting on an eſtate whereof there has been long poſ- 
ſelon, tho' the title does not appear, at leaſt till the right is 
determined. A/bbrittle v. Myley, M. 11 G. Stir. 608. Rex 
v. Bitton, M. 9 G. 3. B. S. C. No. 194. Rex v. Garway, 
M. 9 G. 3. B. S. C. No. 193. 

[By perſon who is intitled to a diſtributive ſhare of the money 
to be raiſed by ſale of an eſtate, reſiding on it. Per Gould J. Rev 
r. Natland, M. 15 G. 3 B. S. C. No. 247. By reſidence on a 
mere equitable eſtate. Deng. 63 1. (609, 610.) 767. (738) cf.] 

elf a church yard die in two pariſhes, the ſexton may gain a 
ſettlement in the one in which he reſides, although no part of 
the church lie within that pariſh. 3 Term Rep 118.“ 


Habitation, 


[By a general hiring for that is a hiring for a ycar. Rex v. IF, in dne and 
raunton, H. 24 G. 2. B. S. C. No. 107. Rex v. Berwick Saint ſervice. 


Jahn, P. 33 G. 2. B. S. C. 160. ] *but a hiring at ſo much per 
week is not an implied hiring for a year. 2 Term Rep. 453. 622. 

f there be any thing in the contract to ſhew that the hiring 
was intended to be for a year, there the reſervation of weekly 
wages will not control that hiring. 1d, 453.* 

ut if the payment of weekly wages be the only circum- 
ſance, it muſt be taken to be a weekly hiring. Id. ibid.“ 

*An agreement by a daughter to live with her father, and 
do the oſſices of a ſervant for a year, for her board and lodging 
and other perquiſites, is a good hiring for a year, though the 
daughter is to be at liberty to earn what ſhe can by her labour. 
2 Term Rep. 37.“ 

*By a hiring for a year, from Whitfuntide to M Hiſſuntide, if 
ſuch hiring be according to the uſage of the country, though the 
pace of time ſhou'd be leſs than a ycar. Doug. 440. (424). 
ZB. 3. C. No 208.“ 

80, by a hiring on the day aſter 1ſichaelmas to ſerve 'till the 
Michaelmas following, „till 47:chaelmas” being incluſive, Id. ibid. 
Term Rep, 499% . S. C., No. 222.“ | 

| "REY [By 
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[By general hiring and year's ſervice, tho' no mention of wa 
or maintenance, and tho' ſuch ſervants (poſtillions in an inn) and 
their maſters think themſelves at liberty to part. Rex v Hlacl. 
bridge, M. 14 G. 3. B. S. C. No. 236. Rex v. Bath Baſt» 
H. 16 G. 3. B. S. C. 257. ä ö 

[By a conditional hiring, with a year's ſervice. Rex v. Lidnex 
7. 687 6. 2. B. S. C. No. 1. Str. 950. Rev. v. New 


V WD —_—_ 


Windſor, H. 8 G. 2. B. S. C. No. 7. Rex v. Athertm, H. \ 
16 C. 2. B. S. C. No. 71. Rex v. Saint Ebbs, H. 226, 2. t 
B. S. C. No. 101.] Y 
By ſervice in the ſame farm under ſucceſſive maſters, without , 
any diſcharge by the old, or agreement with the new. Rez v. f 
Toinghoe, P. 4 GC. Str. 90. Fort. 317.] < 
*If there be a hiring for a year, and ſervice for part of that 6 
year, in the pariſh of A. and before the end of the year, the C 
ſervant removes with the maſter, to the pariſh of B. lerves out 
the year there, is hired to the ſame maſter for another year, with h 
an increaſe of wages and ſeveral months longer in B. without . 
any interval, he gains a ſettlement. Dong. 309. (296). : 
Aud tw ſervices, under different hirings may be tacked toge- li 
ther, ſo as to make a ſuſhcient ſervice for a year, even when 25 
there has been an interruption between them, and an abſence 5 
from the maſter's houſe for part of a day. Doug. 310. (296, 7.) hu 
1 Term Rep. 778.“ | 33 
The ſervant having been hired for and ſerved 17 months for 
10 guineas was told by his maſter at the expiration of that time, 8 
that “he might ſtay on an end,” without mentioning the wages, ht 
to which the ſervant aſſented; the ſecond agreement was held "a 
to be a general hiring, and party ſerving a year under it gained K 
a ſettlement. 3 Term Rep. 76.“ 8 | 
[By ſervant, tho? fick and abſent, or abſent with leave, or = 
without leave, but received again, or abſent without leave, being iy 
ſick at the end of term, and never returning. Rex v. Iſlip, P. 14. 
7 G. Str. 423. Fort. 305. Rex v. Eaton, T. 8&9 6. 2. 
B. S. C. No. 14. Rex v. Gecdngſtone. T. 19 G. 2. B. S. (. * 
No. 85. Rex v. Neither Heyford, P. 32 G. 2. B. S. C. No. 
152. Rex v. Chriſi-:hurch P. 33 G. 2. B. S. C. No. 158. Rex 2 
v. Maddington, H. 11 G. 3. B. S. C. No. 211. Rex v. Bray, um 
P. 11 G. 3. B. S. C. No. 214. Rex v. Richmond, P. 13 G. 4 
3. B. S. C. No. 229.] Vid. 1 Bl. Rep. 214.“ | 
[By ſervant, tho' his maſter force him away two days before 8 
the expiration. Weſt Hertley v. Eaft Clendon, T. 8 G. Vn. ( 
216. Str. 526.] | Ne 
[Or tho the ſervant goes away with leave, ten days before the 8 


expiration, to ſee his relations, becauſe he wiſhes not to be ſettled 
there. Rex v. Frome Selꝛuool, T. 6 G. 3. B. S. C. No. 181. Rex ther 
v. Potter Higham, T. 11 G. 3. B. S. C. No. 216. Sed. 2, why be 
was not ſettled at Hardley ?} 

[By ſervant where he lives, though his maſter not ſettled, nor 115 
ever living there. Rex v. Saint Peter's, Oxon, and M. comb, Al. LC 
9 G. Fort. 318. Str. 528. Biſhov: Hatfield v. Saint Peter's, MM. f 
1 G. 2. Str. 794. Rex v. Eaft Iifley, M. 13 G. 3. B. S. 

No. 223. (By 
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- FBy ſervant attending his maſter on a viſit. Rex. v. Saint Pe- 
ter's, Oxon, T. 8 G. Str. 524. Sed N. it appears that the maſter 
had no domicil, but ſometimes lived with one danghter-in-law, 
and ſometimes with the other; and where the laſt forty days 
ſervice was, was adjudged the ſettlement. Per Ld. Mansfield, 
B. S. C. 422+] 25 

[By a hiring for a year, and ſervice for a year, though the 
whole year's ſervice is not under the year's hiring, and even 
tough ſome part of it is prior to the year's hiring. Brigbtꝛvell 
v. Weſt Hanning, H. 16. Rex v. Aynboe, M. 1 G. 2. Ld. 
Rerm. 1511. Hanmer v. Elleſmere, M. 4 C. 2. Sir. 878. 
And though an hour intervene between the two. Rex v. Fifchead, 
A. 11 G. 2. B. S. C. No. 37. Rex v. Underbarrow, H. 
66. 2. B. S. GG No. 175. Rex Vs Spaunton, P. 15 6. 3» B. S. 
C. No. 249.] 

[By hiring and ſervice for a year to ſpin at 18 d. per ſtone, and 
find her own victuals and lodging. King's Norton v. Cambden, 7. 
1j G. 2. Str. 1139. B. S. C. No. 52. 

*By a hiring by the year to work by the piece, with an implied 
liberty, from the uſage of the place, to be abſent when the ſer- 
rant pleaſes, but not to work for any other maſter, and ſervice 
under ſuch hiring, though the ſervant may have abſented 
himſelf at different times in the courſe of the year. Doug. 
333. (3 19.) 1 

So, a militia-man being hired for a year, with an expreſs 

ement that he ſhall be abſent on duty for a month, and in 
lieu thereof ſerve a month over the year, gains a ſettlement 
without ſerving the additional month. Dong. 391. (376.) B. 
$. C. No. 234.9 „ | 

[By conditional hiring of a married man, which was con- 
firmed, and all the ſervice after the wife's death without 
iſſue. Rex v. Bank Newton, P. 31 G. 2. B. S. C. No. 
145. 

*If a ſervant be unmarried, at the time when he is hired for 
a year, he gains a ſettlement by a year's ſervice, though he marry 
before the ſervice commences. 3 Form Rep. 385.“ 

[By hiring for a year and ſervice, though the wages paid from 
time to time, and though the ſervant goes ſeveral times with leave, 
to work with others, and receives wages for it, only abating to his 
maſter pro rata of his yearly wages. Rex v. Beeccles, P. 17 G. 2. 
B. $8, C. No. 78.) 

[By hiring and ſervice, and forty days reſidence, though 
- at one time, Rex v. Greenwich, M. 18 G. 2. B. S. C. 

0. 82.] 

Where the laſt forty days ſervice are performed, without any 
new contract, though a year's ſervice had been performed in ano- 
ther pariſh under the hiring for a year. Rex v. Croſcombe, MA. 
ly G. 2. B. S. C. No. 87.) 

Where the laſt forty days ſervice tho? at a place of public re- 
1. the ſervice ending there, Rex v. Bath-Enfton, P. 14 G. 3. B. 
C. 241.] 
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[N. B. The difference between this and Rex v, Altun, N 
S. C. No. 134. is that there the ſervice did not end at the 
public place.] 7 

[Servant ſometimes at A. where his maſter reſides, ſome. 


times at B. where he has a farm, lives at B. the laſt forty days 


ſucceſſively, but more than forty days in the whole at A. and lodpes 
there the laſt night, ſettled at 4. Kew v. Losung, P. 16 G. 3. . 
. C. 258.] c 

[By hiring and ſervice by an apprentice aſter his maſter's death, 
Rex v. Eakdring, P. 26 G. 2. B. S. C. No. 114.] 

[Or by pariſh-apprenticc, if the indenturcs are cancelled, 
he being of age though without the conſent of the pariſh. 
officers. Rex v. Ecclefball Bierlau, P. 6 G. 3. B. S. C. No. 180. 

[By hiring ſor a year, though at the end of three quar. 
ters the ſervant was diſcharged againſt his conſent, and th- 
diſcharge allowed by a juſtice (becauſe he. had married) but 
without order in writing. Nex v. Haitbury, T. 26 & 27 G. 2. 
B. S. C. No. 115.] | 

If a ſervant hired for a year, give warning 8 days bcſore tlie 


_ expiration of the year, to leave his maſter at the end of it, and 


the maſter diſcharge him on the ſame. day, paying him his full 
wages, the ſervant being willing to ſtay *till the end of the 
year; che contract is not hereby diffolved fo as to prevent the 
ſervant's gaining a ſettlement z but the diſcharge is merely: 
.diſpenſation with the remainder of the ſervice. 2 Term Rep. 624. 

If a yearly ſervant be diſcharged 4 or 5 days before the end 
of the year on his maſte:'s becoming a bankrupt, and receive the 
full year's wages, the fervice is ſuſicient to give him. a ſettlement, 
Id. 627. | 

If a maſter frarduently turn away the ſervant with a view 
to prevent his gaining a ſettlement, or vreng ſully diſcharge him 
hefore the end of the year, that will not deſeat the ſervant's gain- 
ing a ſettlement. Id. 626,* 

A bond fide exception of part of the time, at the time of hir- 
ing, will prevent a ſettlement, but if there be no exception 
then a permiſſive abſence afterwards will not prevent it, 
2 Term Rep. 455* i a 

Therefore if a maſter and ſervant before Michaelmas agree for 
vearly wages, and the maſter while he is taking the money from 
his pocket to give earneſt tells him that he all be abſent a fort 
night at Micheelmas becauſe of his ſettlement, and that he will giz? 
him that time to get what he can, to which the ſervant aſſents; 
this is a mere difpenſation, and not ſuch an exception out 
of the original contract, as will make the hiring inſuilicient. 
2 Term Rep. 376.“ 

"By hiring for eleven months, and to give in a month 
ſervice, and ſerving accordingly all but three days, and recen- 
ivg the whole wages. Rex v. Milwich, T. 30 & 31G. 2. 
B. S. C. No. 139.) 

[By the laſt forty day's ſervice with the executor of the original 
maſter, in continuance of the original contract. Rex v. Lodutt, 
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By hiring for three years under certain conditions, and ſer- 


vice for fix months, then abſent for three months, being ill, 
and then ſerving nine months, till he was removed by order of juſ- 
tices. Sed N. it ſeems as if the orders were quaſhed, becauſe they 
removed the pauper whilſt in actual ſervice. Rex v. Ozleworth, T. 
24 25 G. 2.B. S. C. No. 108.] | 

[By hiring for a year, though the ſervant does not work on Sun- 
4% and holidays, by the cuſtom of the country ; but that muſt 
not be part of the original contract. Rex v. Saint Agnes, T. 
10 G. 3. B. S. C. 209. Rex v. Buckland Denham H. 12 G. 3. B. 
8. C. No. 218.] 3 

[Hiring for a year may be proved by implication, as that 
4, was hired by B. to ſerve as under-carter to C. and 
G, ſerved the year. Rex ve Nutley, P. 12 G. 3. B. S. C. 
No. 220. ] : 

[By the ſon of a certificate-man from under the certificnte, 
lired and ſerving in a third pariſh. Rex v. Horſley, T. 2% C. 2. 
R$, C. 123+] | 


It is not incumbent on the perſons married to prove that 
the banns were publiſhed, nor does the entry directed to be 
made (of the banns and marriage, /emb.) affect the validity 
of the marriage. Rex v. Saint Devereux, P. 2 G. 3. B. S. C. 
162.) *1 Bl. Rep. 367.“ 

„The removal of a feme covert, is prima facie evidence, that 
the huſband's ſettlement is in the pariſh to which the was removed, 
Dung. 46.“ 


Marriage. 


A child is not emancipated ſo as to loſe the ben-fit of any Parentage. 


ſettlement his father may gain, till 21 or marriage, or till he 
has gained a ſettlement in his own right, or 'till he has con- 
tracted a relation inconſiſtent with the idea of his being part of 
lis father's family. 3 Term Rep. 355.“ 

The ſettlement of a child 5 years old, leaving the father's ſa- 
mily and living with different relations *till 10, follows that of 
the father, if he has not gained any ſettlement in his own right, 
erm Rep. 114.“ TEM 

A ſon 16 ycars old was bound apprentice in A. for 4 years, 
which he ſerved and never afterwards returned to his father's 
family; the indenture was void for want of a ſtamp, and the 
father in the mean time gained a ſettlement at B.; it was held 
that the ſon was not ſettled in A. by the apprenticeſhip, and 
that he was not emancipated, but followed luis father's ſettlement. 
3 Term Rep. 35 3.* 

[By certificate-man's children in his pariſh, though the 
woman after his death ſwears they were never married. 
1 Windſor v. White Naliham, T. 5 G. Str. 186. Fert. 
504. . | 

(By a ſon of ten year's old living with his father at A. though 
lle father afterwards without him gains a ſettlement at B. E- 
W;dhay V. et ꝛucadlay, T. 7 C. Str. 438. 
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[By the children of a widow who gains a ſettlement after her 
huſband's death. Saint Katherine v. Saint George, T. 1 C. Ff 
218. Rev v. Wodend, H. 12 G. Fort. 328. S. C. Ponlſbury . 
Wooden, Str. 746. Ld. Raym. 473. Rex v. Barton Turfe, T. 5 is 
9 G. 2. B. S. C. No. 15.] 

[By a legitimate child at his father's ſettlement, though he (the 
child) was never there. Evuerſiey Blackwater v. Saint Giles, H 
10 G. Fort. 320. Ld. Raym. 1332. Str. 480.] 

[By fon who has ſerved an apprenticeſhip, and afterwards works 
about the country for himſelf, but comes to his father's when he 
pleaſes, (tho? he pays for what he has) conſiders it as his home 
and has his holiday cloaths there. Rex v Halifax, P. 15 G. 3. 14 
Adansfield abſent, B. S. C. 251.) 

[By children, of a father, having no ſettlement at the ſettlement 
of the mother. Rex v. Saint Botolph without Biſbepſgate, H. 28 C. 
2. B. S. C. No. 118. Rex v. Saint Mathew Bethnal Green, M, 

3 G. 2. B. S. C. No. 153+] 

(By children at their father's ſettlement aſter thirty years cola. 
bitation with the mother, though the marriage is doubtful ; end 
the huſband ſhall not be admitted to diſprove it. Rex v. Stockland, 
T. 2G. 3. B. S. C. 163.) Y 

{By children of a certificate-man where he pains a ſettle. 
ment by purchaſe. Rex v. Deddington, T. 16 & 17 G. 2. B. 
C. C. No, 7 5 o] | 

[If father and mother are removed as man and wife, and the 
order confirmed, their children born afterwards ſhall have the 
father's ſettlement, and evidence ſhall not be allowed to ſhew that 
the father and mather were not married. Rex v. Weodchefter, M. 
16 G. 2. B. S. C. No. 67.] 


[By renting 101. a year in value, though the rent is ſmalkr, 
South Sydenham v. Lamerton, T. 3 C. Str. 57. Rex v. Saint Mal. 
thew Bethnal Green. H. 7 G. 3. B. S. C. 185. Rex v. Bilſdale Kirk- 
ham, P. 16 G. 3. B. S. C. No. 260.] 

(By renting 10 J. a year, tho' the landlord is to pay 
pariſh rates. Rex ve Framlingham, T. 13 G. 3. B. 8. C. 
No. 233. 

The criterion, by which the court form their judgment is not 
the at of the perſon coming to reſide on a tenement of 10/. a 
year, for if he be truſſed with a tenement of that value, that is ſuf» 
ficient. 1 Term Rep. 48.* 

[By renting an intire tenement of 10/. in two pariſhes, fettk- 
ment where the houſe ſtands. South Sydenham v. Lamertin, J. 
1 Er. 2 Rex v. Saint Matthew Bethnal Green, H. 7 G. 3. B. 

C. 185. | _ 

(By xc. Wy gl. 105. in one parifh, and 31. in another adjacent, 
though ſeparate tenements,) of the fame perſon, fettlement 
where he lives. El/ted v. Halliburne, H. 3 G. 2. Str. 849. 
id. 1 Term Rep. 458.* | 

[By a leaſe at will, and occupation. Cranly v. Saint Mary Gui 
fard, H. 8 G. Str. 502.} 1 
| T 
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[By renting a coney-warren, Kinver v. Stone, H. 12 G. Str. 
584 *vid. 3 Term Rep. 772.* 

Were the pauper rented the fiſhery of a pond, with the 
ſpearſedge, flags and ruſhes, growing in and about the ſame for 
101, a year, the court underſtood that the ſoil paſſed with it, and 
that it was a tenement within the ſtatute g and 10 W. 3. c. 11. 
1 Term Rep. 358.“ 

„Taking the hay, graſs and after-math of a meadow for 10 
months at the annual value of 10/7. is a taking of a tenement 
within the 13 and 14 Car. 2. c. 12. ſo as to give a ſettlement, 
1 Term Rep. 451.“ 

A cattlegate is a tenement within the ff. 13 & 14 Car. 2. ec. 
12.ſ0 as to enable the occupier of it to gain a ſettlement, 1 Term 
4 9 | 1 

[By a priſoner renting a houſe within the rules, and pay- 
ing taxes. Saint Margaret v. Saint Martin, H. 5 G. 2. 
Sir. 924.) | 

[By renting a windmill, Rex v. Butley, T. 10 G. 2. Str. 1077. 
B. S. C. No. 33.] 

[By renting 10/. though it is too dear, though he has 
ſid it was to gain a ſettlement, and though he is not of 
ability to ſtock it. Rex v. Weſton, T. 14 C 15 G. 2. B. 
J. C. No. 59.) 

By taking for a year, and living there half a year, and paying 
the half year's rent. Rex v. Winterbourn, H. 4 G. 3. B. S. C. 
No. 107. 

[By renting tenement of 10/7. and paying the whole rent, 
and living above forty days in part of it worth 40 7. with- 
out ever occupying the reſt, but letting it off to under-te- 
nants immediately. Rex v. Llandverras, MH. 7 G. 3. B. S. C. 
No. 184. 

[By renting 101. whether diſtinct or intire, whether in one pariſh 
or more, ſettlement where he lives. Rex v. Sandwich, T.8& 9 G. 
2. B. S. C. No. 13. Rex v. Saint Lawrence Wincheſter, P. 8 G. 2. 
B. S. C. No. 190. 

*But he muſt abſolutely reſide in the pariſh where part of the 
premiſſes lies. 2 Term Rep. 48.* 

[By renting the moiety of a tenement as tenant at will, 
where the moiety exceeds 101. per annum, whether it is 
taken jointly of the landlord, or whether the original tenant 
takes in a partner. Rex v. Duns Tew, T.29& 33 G. 2. B. S. 
C. No. 128.] | 

[By renting 101. ſolely, tho? ſtocked and occupied with 
. partner. Rex v. Newnham, H. 14 G. 3. B. S. C. 

0 235.1 

[By renting tenement of 10/7. yearly value, though it is not taken 
fora whole year; and forty day's reſidence. Rex v. Shenſtone, P. 
* G. 2. B. S. C. No. 151. Rex v. Saint Lawrence Wincheſter, 
P. 8 G. 3. B. S. C. No. 190. Rex v. Stanton under Bardon, H. 
66. 3. B. S. C. No. 178. Rex v. Saint Mathew Bethnal-Green, 
Hl. 7 G. 3. B. S. C. No. 185.] 


[By 
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[By renting ſtable by a job-coachman for the ſtanding of the 
horſes ſupplied by him to the leſſor. Rex v. Saint Margaret Fiſh. 
flireet, H. 11 G. 3. B. S. C. No. 212.] 


y renting part of a houſe and furniſhing it, though only one 


door and one ftair-caſe uſed in common with other perſons, Re, 


v. Saint George Hanover-ſquare, T. 11 G. 3. B. S. C. No. 217. 


Sed N. This was ruled late at night, and no defence made, and 
ſeems contrary to the doctrine laid down by Lord Hardæuicle, that 
no part of a houſe can be faid to be in the tenure or «. 
cupation of a lodger. Fludier v. Lombe, T. 9 G. 2. B. C. 


H. 30%. 


Part of houſe) but this doctrine is now eſtabliſhed, Rex y, 
Saint Giles, H. 15 G. 3. B. S. C. No. 248.] 

It is not neceſſary that money ſhould be paid by way of 
rent; repairing gates is equivalent. 1 Term Rep. 137.8 

*50, here a pauper was permitted by ſeveral perſons, hazing 


a right of common, to occupy a tenement of 10/. a year value, 


as a reward for his ſervice as a herdſman, it was held that this ſer. 
vice was equivalent to a rent. 1 Term Rep, 598.“ 

The fact of the pauper's taking a tenement of 10/, a yeari 
ſuſhcient to give a ſettlement, though the leſſor may have no title, 
1 Term Rep. 358.* 

Where a perſon renting and reſiding on a tenement of 10/, 
year in A. was removed to B. by an order of 2 juſtices, and af. 
terwards returned to the ſame tenement without making any new 
contract, and reſided there more than 40 days, he thereby 


gained a ſettlement though the order of removal was unay- 


pealed from: for the contract was not thereby diſſolved. 2 Term 
Rep. jog. 


[By being rated and paying, for both are neceſſary. Rex v. Ser- 
ratt, M. 9 G. 2. B. S. C. No. 21. Str. 1123. Rex v. Lower Wal- 
ton H. 10 G. 2. B. S. C. No. 30.] 

But if the name of a former occupier, who, to the knowledge 
of the pariſh officers is dead, be continued in the poor-rate, but 
the preſent occupicr pays, he ſhall gain a ſettlement. Day, 
564. (543. 

*Tet where the farm was rated, and the landlord paid the 
rate, and was allowed it by the tenant, the latter dic] not gain 
a icttlement, it being ſtated that the overſeer did not know that 


the tenant reſided there; for though where a houſe is rated 


it is primd facie a rate on the occupier, that is not concluſne. 
2 Term Rep. 627, 8.“ 

[So, if the rate is thus, “ T. C. or tenant,” and the tenant 
pars, he gains ſettlement; for this is ſufficient notice, and it is not 
neceſſary that he be expreſsly named. Rex v. Painſwick, 7. 31 6. 
2. B. S. C. No. 148.] 

So, where the title of the or- rate, is © ſo much in the pound 
and the pauper's name is inſerted in the rate, and alſo, his yearly 
rent, and he pays at the rate of 2s. in the pound for his ſpecified 


rent, though nothing be written againſt his name in the“ column 
| = 
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of ſums aſſeſſed”, this is a ſufficient rating and paying for the pur- 
poſe of gaining a ſettlement. Doug. 621, 2. (600.)* 

[A writing is ſhewn a man on demand of land tax, 
he is diſtrained for it, ſettled, tho' the original rate not 


produced. Rex v. Saint Iſſey, P. 16 G. 3. B. S. C. No. 


39. f 

1 ' the tenement is not of 30/7. value, if it comes by mar- 
rage-ſettlement. Rex v. Worth, M. 10 G. 2. B. S. C. No. 2. 
Or even though it be by purchaſe. Rex v. Ufculme, T. 30 & 31 
C. 2. B. S. C. No. 138.] £ 

[Though it is not a parochial tax (as land tax) and though it is 
not for a whole year. Rex v. Bramley, H. 9 G. 2. B. S. C. 
No. 22.] 

[Though the tenant is repaid by his landlord, and that by 
previous agreement. Rex v. Chiding fold, H. 30 G. 2. B. S. C. 
No. 132. Rex v. Fulham, M. 33 G. 2. B. S. C. No. 155. Rex 
1. Openſhaw, P. 4 G. 3. B. S. C. No. 108. 

*If the title of a land tax rate, be, * an aſſeſſment on the inha- 
litents of the pariſh of A.” and both landlords' and tenants' names 
are in the rate, but without any words importing which is rated, 
and the tenant holds by paying a rent certain, clear of all taxes par - 
lamentary and parochial, and pays the rate, he gains a ſettlement. 
Dong. 226. (215.)* Joys 

But though a tenant has actually paid the land tax, and his 
name is in the rate in a column of © occupiers”; yet if the 
laudlard's name be in a column of © landlords rated”, the tenant 
does not gain a ſettlement. Deug. Did. 

So, if there be a column of proprietors, and another of oc- 
eupiers, and it is not ſpecified in the rate, which is rated, and the 
tenant on paying the land tax, takes a receipt in which the ſum 
paid, is deſeribed as * ſo much aſſeſſed on the landlord”, the tenant 
gains no ſettlement, Id. ibid. 

Whether the landlord or tenant be rated to the land tax, 
(both names being in the rate,) is a queſtion of fact to be found 
by the juſtices at ſeſſions; and if they ſtate it as a fact, B. R. 
s precluded from conſidering whether they have drawn a right 
concluſion, though they ſtate all the other circumſtances of the 
cale. 3 Term Rep. 505.* - 

*The pauper being duly rated and having abſconded, his land- 
lord defired the collectors to levy a diſtreſs on his goods % he 
(the landlord) ould laſe the money; in conſequence of which they 
went to the houſe when the pauper's daughter ſaid a friend of her 
father would aſſiſt them; they then went to this friend, who gave 
a guinea to the collectors, and they out of that received 
the tax; this was held payment of the rate by the pauper. 
3 Term Rep. 5 50.* 

[By a tide-waiter rated and paying to Iand-tax, tho' re. 
pad by the collector. Rex v. Oakchampton, P. 7 G. 2. B. S. 
bt No, Je] 

[By a man occupying nothing, but living with his mo- 
wer an occupier, and he charged as occupier, and paying 
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rates accordingly, Rex v. Stap eton, M. 10 G. 3. B. 8. C. 
No. 200.] 


- 


A Settlement is not gained by 


[Having the remainder of a term in a cottage, unleſs he take, 
out letters of adminiſtration within that term. Rex v. I idwrtly 
T. 10 & 11 G. 2. B. S. C. No. 34.] 

*Perſons entitled to adminiſtratiom or dower, who reſide on the 
eſtate without adminiſtration granted, or dower aſſigned, do not 
gain a ſettlement. Dougl. 63 1. (610.)* 


Apprentice. [By apprentice, where the maſter keeps ſhop in one pariſh and 


ſhip. 


lies in another, and the apprentice in a third. Rex v. Saint Olav 
Ferry, P. 3 G. Str. 51. Sed contra poſt. ] 

[If the duty on apprentices is not paid, in caſes when it ought 
to be paid, Curenden v. Laland, P. 4 G. 2. Str. 903. Or, if the 
indentures are not ſtampt according to 5 W. & AI. c. 21. fi. 11, 
Rex v. Holbeck, M. 16 G. 2. B. S. C. No. 69. Rex v. Llanwir, 
T. 17 & 18 G. 2. B. S. C. No. 80. Rex v. Soiberby, H. 
24 G. 2. B. S. C. No. 130.] *vide 3 Term Rep. 333. 

15.* 
N where no indenture is executed. Rex v. Stratton, P. 21 6. 
2. B. S. C. No. 94. Rex v. Saint Mary Kalendar. B. S. C. 
No. 95. Rex. v. Whitchurch Canonicarum, T. 5 G. 3. B. C. C. 
No. 173. Rex v. All-ſaints Hereford, H. to G. 3. B, 
S. C. No. 203. Rex v. Kingfweare, T. 16 G. 3. B. §. (. 
No. 262.] 

[By pariſh-apprentice, not party to the indenture, if one of the 
Juſtices is not ſaid to be of the Quorum. Rex v. Worlſtanten, P. 
12 G. 2. Str. 1110. B. S. C. No. 41.] 

[Unleſs a binding within the act appears. Rex v. Saint Helin 
Abington, T. 22 & 23 G. 2. B. S. C. No. 104.] 

As if the indenture be aſſented to, by two juſtices ſeparately. 
3 Term Rep. 380.“ | 

[If the maſter, tho” he had not a certificate, at the 
time of binding, yet obtains one before the apprentice has 
ſerved forty days. Rex v. Weſtbury, I. 32G. 2. B. S. C. 
No. 150.] 

[If it appears to have been only by a parol binding, Rex v, 
Marunan, H. 22 G. 2. B. S. C. No. 102.] 

By the apprentice's ſerving another without the privity of his 
maſter, who had failed. Rex v. Puckingten, P. 10 G. Fort. 321. 
Ld. Raym. 1352. Str. 582.] 

[Where the apprentice ſerves without the conſent, tho' with 
the knowledge of the maſter, Rex v. 1deford, H. 16 G. 3. B. &. 
C. No. 25 6.] 

*And a mere recommendation is not ſufficient, 1 Term Rep. 
281. 3 Term Rep. 60g. unleſs it be, that the apprentice ſhall 
go to a particular perſon in the ſame buſineſs, and make an agree- 
ment with him for his own good; for then though he ſerve his 

ſecond 
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{cond maſter a conſiderable time (as two months) before the in- 
Jentures are given up to him, ſuch ſervice with the ſecond maſter 
will gain a ſettlement. 3 Term Rep. 605.* 

(Or by ſerving another after the indentures are deliver- 
ed up, tho' the time is not expired, and the maſter knows 
and approves of it. Rex v. Netton, M. 9 G. 3. 3. S. C. 

0. 193. 

1 turned over, and ſerving a certificate man. Rex v. 
Runſey infra, P. 9 G. 3. B. S. C. No. 198. 


[By fraudulent hiring of 10/. per ann. Rex v. Saint Nichclas 
Harwich, H. 15 G. 2. B. S. C. No. 62.] 

[By being charged to and paying rates. Hid.] 

[By executing an annual office, if not legally placed in it. Rex 
r. Wingham, M. 17 G. 2. B. S. C. No. 76. 

Or, if he does not execute it for a whole year. Rex v. Fitile- 
wrth, M. 18 G. 2. B. S. C. No. 81.] 

[By executing the office of ſchoolmaſter, with a ſalary of 100. 
er annum, Which by will was given to the vicar. Rex v. Mil- 
b:rue, . 18 G. 2. B. S. C. No. 83+] ' 


[If there is not reſidence. Whey v. Hinton Blewet, M. 8 G. 
Kr. 476.] 

(If he intereſt in it determines before forty days reſidence. Rex 
v. Weſt Shefford, M. 25 G. 2. B. S. C. No. 110.] 

{If the purchaſe is under 301. tho' the purchaſer is irremovea- 
ble during the time of inhabiting in the pariſh, Rex v. Salford, 
H. 4 G. 3. B. S. C. No. 166. 1 Bl. Rep. 433, 455+] 

[And therefore his children have no derivative ſettlement under 
him in ſuch place. 1b:d.] 

(If the purchaſe is 19 /. tho 15 J. more is laid out on it, and it 
is taxed after the rate of a 30/. tenement. Rex v. Dunchurch, 
H. 6 G. 3. B. S. C. No. 177.] Where the contract for the 
purchaſe of a copyhold eſtate was for 39 /. mortgaged to another 
perſon for 32 J. and the purchaſer paid 7/. and was admitted to 
the eſtate, ſubject to the mortgage, he did not gain a ſettlement by 
it under the 9 G. 1. c. 7. 2 Term Rep. 12.“ 


e oſſice of conſtable, if not preſented at the leet as the 
om has been. Rex v. Winterbourn, H. 4 G. 3. B. S. C. 

0. 167. 

[Or tho' ſworn in at the lect, if it appears that he does not 
lerve on his own account. Rex v. Allcannings, H. 9 G. 3. B. 
b. C. No. 196.] 

Nor by a curate under a ſequeſtration: the ſequeſtration may 
be determined at any time. Rex v. Over, T. 13 G. 3. B. S. C. 
No. 232.] 


(By living forty years, attending the lect, amending the high- 
Ways, having a pew in church, five children, and doing watch 
and 
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and ward, if there is no notice in writing, Aldenham v. 4},p; 
Langley, H. 3 G. 2. Str. 853.] f 

If a man who is inſolvent, has conveyed his gate to truſtee 
for the payment of his debts, and, afterwards, before the truſt 1 
performed, gets fraudulently into poſſeſſion, he will not gain a ſettle. 
ment by reſiding 40 days. Doug. 630. (608). 

[In an extraparochial place conſiſting of two houſes, or of ſive 
houſes and farms, if it has not the reputation of a vill, or has not 
officers. Denham v. Dalbam, H. 8 G. 2. Str. 1004. B. S. C. 
No. 11. Stoke Prior v. Grafton, P. 10 G. 2. Str. 1071, B. 
S. C. No. 31.] 

[By living on a freehold out of which one has a rent charge, or 
a ſpecific legacy, much leſs where he has only an annuity charged 
on perſonal part of which is a leaſehold. Rex v. Stockley Pomery, 
H. 14 G. 3. B. S. C. 237.] | 

*The mortgagee of ſeveral houſes after recovering poſſeſſion in 
ejectment, permitted the mortgagor to inhabit one of them for a 
particular purpoſe ; it was held that the latter gained no ſettlement 
by ſuch refidence, for he was not in poſſeſſion as mortgagor, 
3 Term Rep. 771. * 


Hiringans When a hiring, on the face of it neceſſarily appears to be for 
Service. leſs than 365 day, no uſage to conſider the time, ſpecified in the 
hiring, as a year will make it ſufficient for the purpoſe of gaining 
- a ſettlement. Doug. 439. (422.) Vide 1 Term Rep. 694. 3 Term 
Rep. 250.* 
[If there is not an hiring for a year, cither expreſsly, or in 
law. Rex v. Dedham, M. 10 G. 3. B. S. C. No. 202. Rex 
v. Braduinch, H. 10 G. 3. B. S. C. No. 206. Rex v. Linother, 
H. 11 G. 3. B. S. C. No. 210. Rex v. Clare, A. 16 6. 3. 
B. S. C. No. 25 5.] he contract of hiring, in order to gain a 
ſettlement, cannot be preſumed. 1 BY, Rep. 200. 3 Term Rep. 
449.* 
[Or, if there is not a reciprocal engagement on the ſervant to 
ſerve, Tbid.] ; 
[By ſeveral hirings and ſervices for eleven months each to the 
ſame perſon, with only a week intervening. Rex v. Haughim, 
H. 4G. Sir. 83.] 
[By a year's ſervice, if two days be on liking before the hiring, 
Combe v. WWeſtwoedbay, H. 5 G. Str. 143. Rex v. Iam, M. 25 
G. 2. B. S. C. No. 109.] 
By ſervice from the fair after Michaclinas to Michaelmas. Rex 
v. Weſlwwoodhay, Ibid. T. 4 C. 2. Fort. 3203. Rex v. Newtin, 
M. 14 G. 2. B. S. C. No. 55.) 
[By hiring for a year, and ſerving eleven months, tho he had 
© been a weekly ſervant for ſome time before; for two ſervices not 
ejuſitem generis cannot be coupled together. Rex v. I ring'm, 
AH. 22 G. 2. B. S. C. No. g8.] 
If the ſervant goes away twelve days before the expiration, ta0 
with his maſter's conſent, -and he has his whole wages. Safer 
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lf the ſervant is hired for a year, with liberty to be abſent the 
hrveſt-month, and is accordingly abſent, Kex ve Lib tat- 
1d, H. 31 G. 2. B. S. C. No. 141.] | 

[Or with liberty to be abſent eleven or twelye days in ſheep- 
hearing time, tho' ſometimes refuſed, and ſometimes he worked 
fr his maſter during that time. Rei v. ZEmpingham, M. 1 5 G. 3. 
3.8. C. No. 246.] : | 

If the ſervant was a pariſh apprentice, and diſcharged by his 
maſter wich his own conſcut, but without the conſent of the 
wiſh-olficers z he being under age at the time of the diſcharge, 
nd no explicit leave to a particular ſervice, Rex v. Auftrey, H. 
41G. 2. B. S. C. No. 142.) 

If the ſervant is hired for three years, to work eleven hours a 
&y on the fix working days, and all the reſt of the time and 
dndays to be his own maſter, Rex v. Macclesfield, P. 31 G. 2. 
B. . C No. 146.] 

If the firſt contract for a year is diſſolved, it cannot be con- 
nected with a ſubſequent ſervice. Rex v. Caverſwell, P. 31 G. 
2. B. S. C. No. 147. Rex v. Roſs, T. 11 G. 3. B. S. C. 
No. 215. ] 

*As U the maſter inſiſt on turning away his ſervant, and throw 
lown his wages which the other takes up, and then goes away, 
nd after the expiration of fx days returns at his maſter's requeſt, 
md ſerves the remainder of the year, the abſence is not purged by 
the ſubſequent return. 1 Term Rep. 101. Vide 3 Term Rep, 


54. 

It a boy of eight years old is taken in out of charity, and no 
mazes or contract, and ſerves ſix years; for a contract in ſuch 
ale ſhall not be preſumed, Rex v. Weyhill, H. 33 G. 2. B. S. C. 
No, 157+] 

[If the ſervant is hired to be paid by the piece, deducting fo 
nuch for diet and lodging; for it is not hiring for a year. Rex 
Hint Peters Dorcheſter, M. 4 G. 3. B. S. C. No. 165.] 

lf the exception, * to be at his own liberty at all times except 
tual working hours,” is part of the contract. Rex ve Buckland 
Denham, H. 12 G. 3. B. S. C. No. 218.] 

[by ſervant attending his maſter to a place of publick reſort 
s Scarborough.) Rex v. Alton, P. 30 C. 2. B. S. C. No. 154.] 


f it is not ſolemnized according to marriage- act, 26 G. 2. c. Marriages 

% as if the man under age, and not heing a widower, is married | 

Y licence, without the conſent of his father then living. Rex v. 

Ian, M. 33 G. 2. B. S. C. No. 154.] 80, if eclebrated in 

actapel erected ſince that ſtatute, unleſs cured by 21 G. 3. c. 53, 

tiouzh marriages de facts, may have een frequently celebrated 

ere, Dang. 659. (035.) And baſtards are within the meaning 

uche marriage act. 1 Term Rep. 96.“ 


{By children in the huſband's pariſh, if he has not lived with Parentage; 
ks wife, aint Andrew's v. Saint Bride's, P. 3 G. Str. 51. 
Vol. IV. „ [By 
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[By a ſon grown up, who does not remove with his father th 


another pariſh, Eaftwoodbay V. Weſtqwordbay, T. 7 G. Str, 438. ; 
Saint Michael Norwich v. Saint Matthew Ipſwich, P. 2 G. 2. f 
Str. 831. Rex v. Bugden, H. 21 G. 2. B. S. C. No. 93. ' 
Rex v. Walpole Saint Peter's, P. 9 G. 3. B. S. C. No. 19). p 

[By the children of a woman by a former huſband, in her 
ſecond huſband's ſettlement. Rex v. Saint Giles in the Fields, 7. . 
6& 7G. 2. B. S. C. No. 2.] f 

[By children in the place where their father purchaſed leſs than ] 
30/. tho' he cannot be removed. Rex v. Salford, H. 4 G. J 
B. S. C. No. 166.] 

*A fraudulent renting of 10 J. fer annum will not give a ſettle. ? 
ment: as, where the pauper rented a meadow for 10 guinea 2 i 
year, and did not ſtock it, but let the graſs for the firſt half ye: WY þ 
to A. B. for three guineas, who ſtocked it and paid him, and in 
then the pauper paid his landlord half a ycar's rent, and then let 0 
the mowing of his meadow to his landlord for 5 guineas, and the 
after-graſs for two guineas, and at the end of the year received 80 
two guineas from his landlord on the balance of accounts: the * 
ſeſſions ith this a fraudulent taking, and B. R. affirmed 
it. 1 Term Rep. 261.“ 

[Che paſture of a piece of ground of 10 J. per annum, Rex 
ve Minchin Hampton, T. 4 G. 2. Str. 874.J ; 

[A houſe at 101. per annum, with covenants to make additions 
to make it worth that rent which it was not before, and theſe m 
covenants not performed. Southwold ͤ V. Yeoxford, H. 13 C. 2. 

Str. 1127. B. S. C. No. 47. . g 

[A tenement of 16/7. per annum jointly between two perſons, 
tho? it had been let at 200. Rex v. Morden, M. 25 G. 2. ju 
B. S. C. No. 111.] 

[A meſſuage, Sc. and feeding for ſixteen cows on lands ſpeci to 
Hed, tho? the rent above 101. for it is not a tenement.. Rex v 
Leckerly, H. 25 G.2. B. S. C. No. 113.) * 

[A tenement of 8 J. per annum, and being joint-tenant for 3/ * 
155. and to pay 4s. for ſome privileges. Rex v. Knivetmn, P me 
33 G. 2. B. S. C. No. 159. 

LA farm of 44 J. for a year, and living there three weeks, an 8 
then under a new agreement living in part of the premiſſes no 
under leafe, for a year, nor of 10/. value; for the one cannd * 
be tacked to the other. Rex v. Delwyn, T. 8 9 C. 2. 8.8 
C. No. 16.] ; | I 

[If he is not rated, tho' he pays. Rex v. Sarrat, M. 9 C. 
B. S. C. No. 21. Rex v. Bramſhaw, M. 10 G. 2. B. 8 ( 32 
No. 29. Rex v. Loaber Mallon, H. 10 G. 2. B. S. C. No. 30 N 
Rex v. Stanlale, M. 9 C. 2. B. S. C. No. 192. Rer. in 


Saint Cuthbert, q: 15 G. Zo» B. S. C. No. 254+] 
[If a man's name is inſerted in a rate but no ſum ſet againſt 


when made, but next year 4 tum inſerted by churchwarden, i! 
0 


* 
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the money paid. No ſettlement. Rex v. Warblington, T. 14 C. 
B. S. C. No. 245.] | 

If the land-tax aſſeſſment expreſſes that the landlord is rated 

fr lands in the occupation of A. tho? A. pays and is not repaid, 

he gains no ſettlement. Rex v. Canſbalton, P. 15 G. 3. B. S. 
\ 262] 

e workmen in a dock-yard (as Sheerneſs) gain no ſettlement 

in virtue of the money ſtopt out of their wages for the tupport of 

the poor of that ville, for it is not a publick rate or levy. Rex v. 


Friend/bury, T: 9 G. Jo B. S. CG No. 199. 


The proper way for a removal is to make a record of the com- (B. 73.) 


lint, and an adjudication, and then grant a warrant for remoy- Order of 
{gh removal. 


ing, and return the record to the ſeſſions. 1 Sal. 406. If two 
jultices take the examination of a pauper relative to his ſettlement, 
hut do not remove him, and the pauper afterwards die or become 
inſane, it is a queſtion whether two other juſtices can remove his 
family on it. 3 Term Rep. 707.* 

If the order of the two juſtices does not purſue the ſtatute, it 
ſhall be quaſhed in B. R. as, if it does not thew, that one of the 
juſtices was of the quorum. R. Sal. 473, 475, 481. 

Or, that the party removed was in danger of being chargeable, 
N. Sal. 485, 491. Mod. Ca. 163. Vide ante, (B. 72.) 

Or, that complaint was made by the officers of the pariſh. R. 
3 Mid. 149. Sal. 492. | 

Or, that the place to which he is removed was his laſt ſettle- 
ment. Vide Sal. 478, 9. 

Or that the order was made by juſtices of the county, R. 
Sal, 474. 

Or, that the examination, as well as the order, was by two 
juſtices. R. Sal. 488. 

Or, if the order be to the officers of D. whither he is removed, 
to remove him. X. Sal. 493. 

If there be an order to remove him to B. and afterwards B. 
removes him to C. without appeal; that admits him ſettled at B. 
and they cannot remove him to C. but upon a ſubſequent ſettlo- 
ment. R. in B. R. P. 12 V. 3. Semb. Sal. 48 1. 488. 

But a ſubſequent ſettlement ſhall be intended where it can. &. 
Sal. 489, 492. | 

if an order to ſend him to B. be affirmed upon appeal, they 
cannot remove him. R. Sal. 5 24. 488. 492. 527. 

If an order be uncertain, it will be quaſhed: as, to remove A. 
md his family, R. Sal. 482. 485. 

Or, A. and his children. Cmyuts Rep. 86. R. Sal. 488. 

If it does not mention the ages of the children. 2 Med. Cu. 
337. 

If there be no adjudication of the ſettlement: as, if it ſays, as 
Informed. R. Sal. 473, 490. 

Or, whereas cath has been made. R. Sal. 478. 

On complaint, that A. avs the laſt ſettlement, R. Sal. 479. 

do it gannot be referred to opinion of B. R.-—R, Sai. 484. 
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' tenced, that Le was not married at the hiring, and that £ 
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If the firſt order be defeRtive, it will not be made valid, by the 
order upon appeal. R. Sal. 482, 608. ! 
Nor, by the return of the certiorari. R. Sal. 493. 

But B. R. will not . quaſh an order nine years aſterwards, 
5 Med. 205. 

Nor, if the order be, that he endeavoured t ſettle there, thy 1 
does not ſay, in a tenement under 10 J. per annum. R. 5 Mad. 50 
Sal. 493. : 

. it was his ſettlement ;, for that is tantamount to };; 19 
ſeltlement. Sal. 473. 

Or, does not fay, chat they are juſtices of the diviſion; fo 
that is only directory. R. Sal. 473, 480. 

So, if an order ſor ſending to B. be reverſed upon appeal, tha 
does not conclude to the fending to D. X. Sal. 486. 492, $24, 

So another pariſh may afterwards ſend to B. X. Carth, 516. 

So an order ſhall not be quaſh'd, for not ſhewing tlie cauſe af 
the order. R. Sal. 607. F, g. 254. 

If the ordering part is by two juſtices, it is good, though 
the complaint was only to one. Rex v. We/lword, H. 4 6. 
Ser. 7 2 

[ 70 A. as the place f his loft legal ſettlement ; bad ; there muſt 
be an adjudication. id. 

[ Certificate-man cannot be removed, becauſe /ikely to become 
chargeable z he is not removeable till aFually become chargeable, 
Teelby v. Wellerton, H. 4 C. Str. 77. Rex v. Hacheſlon, H, 


22 G. 2. B. S. C No. 100. Rex v. King ſuuned, P. 29 G. 2. [ 
B. S. C. No. 126. 3 Term Rep. 44.] 
A perſon cannot be removed, becauſe he may become charge. f 
able, it muſt be /itely. Ibid.] - 
[Order to remove A. and his family quaſhed as to the family, a; 
too general, but confirmed as to A. himſelf, That he is likely a 
to become chargeable, and that S. «vas the place of his laſt legal T 
ſettlement, well enough, on authority of a former caſe, Hagan 
v. Sciſſen, A. 5 G. Str. 114. 8 
[Likely to become chargeable, is ſuſhcient, without ſaying, t the 4 
periſh from ⁊ubence removed. Rex v. Witham, H. 5 G. Str. 142. 4 
- Blaidſt:ne ve Dithing, M. 7 G. Str. 393. Rex v. Leofield, P. 5 
12 6. Str. 6098. ] 4 1 
* A huſbandman who has actually ſerved in the militia, and is 
married, may be removed to his place of ſettlement before he be- 1 
comes chargeable to the pariſh from which he is removed; for x 
by 26 G. 3. c. 107. /. 131. only thoſe militia men, who exerciſe | 
any trades, are irremoveable. 3 Term Rep, 133.“ * 
IA. and his wiie is come into your pariſh, ſhall not vitiate 
order; for it is not neecflary to thew they came in, only that they * 
* endeavgured to ſettle. Rex v. South Magſtan, T. 5 G. Str. 189. 
CB. R. will not make intendinents to deſtroy an order; ſo il 
the crder recites, that J. was hired, and ſerved a year, and * 
gained no other ſettlement. before his death, and thereſore re- * 
move his widow and her children to that parith ; it is to be in 4 
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children are by him, and not a former huſband, Ratci/#; Cl 
v. Exell, M. 6 C. Str. 211. 

[An order of reverſal is final between the two pariſhes on} 7; if 
t be confirmed, it is final to all. Little Bitham v. Some ray, AV. 
6G. Str. 232. ] 

ln an order to remove a certificate-man, it is not necellary to 
fay he had gained no ſettlement there during his reſidence there, 
Barlezereft v. Cole Overton, M. 5 G. Str. 402.] 

{If it ſays the certificate was allowed according to the act of 
wliament, it necd not ſay it was atteſted; for that is implied in 
it, Bid. | | 
X removal muſt be ſinal, and not conditional; and it 
mult be 4 and not we believe, Slallemderg v. Haney, H. 5 
6. Fort. 323. 

[If an order to remove from A. to B. be quaſhed on appeal on 
the merits, and four years after another order to remove from 4, 
to B. B. R. will not intend a new ſettlement, Capel v. Wejt 
Pecham, M. 12 G. Fort. 327. S. P. Foften v. Carlton, T. 9 


6. Str. 567] 
One order cannot remove two perſons on different ſettlements, 


Chewwton v. Compton, M. 8 G. Sir. 471.] 
Adjudication of huſband's ſettlement ſufficient for wife and 


child, Hobey.v. King ſbury, T. 8 6. Str. 527.] 

An order to remove a married woman is good, if it does not 
appear that ſhe is ſent from her huſband. Salt Michael v. 
Nunny, H. 9 6. Str. 544. | 

[But ſhe cannot be removed from ,her huſband, even tho? he 
has ao ſettlement in England. Rex v. Carleton, T. 15 G. 3 
3 C 3. No. 253.) 

*An order, removing nurſe children to their derivative ſettle- 
ment, without taking notice of the death or ſettlement of the 
parents, is good. 1 Term Rep, 164.* | 

In fach a caſe, the evidence of the father may be diſpenſed 
with, where his attendance cannot be procured, 1 Term Rep. 
164,* 

[A bill of exceptions does not lie to orders concerning ſettle- 
ments. Rex v. Preſton, P. 9 G. 2. Str. 1040. B. R. H. 
249, B. S. C. No. 24.] 

[Where a man and his children are ſent as actually ſettled, it 
i; not neceſſary to ſet out the ages of the children; though where 
they are ſent conſequentially to the tather's ſettlement, it is, 
Heptonſtall v. Evingdon, T. 9 G. 2. Str. 1047.] 

[The examination of the pauper mult be by the two juſtices 
who ſign the order. Rex v. Myles, T. 11 G. 2. Str. 1092.] 

[If two juſtices make an order in January, and in April one 
of them and another call in the order, and make another to 
another place, (pending an appeal to the firit,) which is after- 
wards confirmed at an adjourned ſeſſion, which does not fa 
when the original ſeſſions were held, and therefore void ; the fi 
order is good, and the others bad, Rex v. Harrowby, P. 10 G. 


2. . 8. Co No. 32+) . 
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[There muſt be either an expreſs adjudication, or a plain te. 
ference, that the pauper is likely to become chargeable to the 
pariſh whence removed. Rex v. Bourn, P. 8 G. 2. B. 8. C 
No. 12. Rex v. Ufculm, M. 13 C. 2. B. S. C. No. 45. Rey 
v. Netherton, M. 13 G. 2. B. S. C. No. 46.] | 

[ Adjudication that it was the legal ſettlement of a wife and 
daughter, is ſufficient, without ſaying it was the huſband's ; for 
the wife could have no other. Rex v. Higher Walton, H, | 4 
G. 2. B. S. C. No. 57.] 

[But the adjudication is not ſufficient, if it is only that A. wa 
the ſettiement of the huſband, though it does not appcar that {he 
is a widow, if ſhe is not removed as his wife, nor the children a; 
Fig children. There muſt be an adjudication of the ſettlement of 
the children or of the mother. Rex v. Mansfield, H. g C. 2. 
B. S. C. No. 23. Rex v. Great Bedwin, H. 8 G. 3. B. S. C. 


No. 188.) 
In caſe of a fraud, it muſt be expreſsly ſtated ſo; for elſe J. 


Ke. caunot take it to be ſo. Rex v. I gen, T. 14 & 15, 6. 2. ö 
. 8. C. No. 59.] £0 
[A reference to the name of the county in the margin is 

ſuikcient. Rex v. Beurn, P. 8 G. 2. B. S. C. No. 12. Rex | 
v. Ufculm, M. 13 G. 2. B. S. C. No. 45. Rex v. Great Bed. t 
win. T. 13 & 14 C. 2. B. S. C. No. 58. Rex v. Llanrhydd, ! 
H. 10 G. 3. B. S. C. No. 204.] ; | t 
[An order of removal ſubmitted to, and not appealed from, is 2 
concluſive upon the non-appealing pariſh as againſt all the world, ( 
(but not if it is given up by the pariſh in whoſe favour it is made, 
to ſave the trouble of appeal.) Rex v. Berkfwell, M. 15 C. 2. q 
B. S. C. No. 60. Rex v. Sutton Saint Nich:las, T. 21 C22 6.2. ; 
B. S. C. No. 96. Rex v. Silchefter, H. 6 G. 3. B. S. C. No. q 
176. Rex v. Llanrhydd, H. 10 G. 3. B. S. C. No. 204.] 
[And it is concluſive, not only as againſt another pariſh, but 
even with another townſhip in the ſame pariſh, Rex v. Kirthy 
Stephen, T. 10 G. 3. B. S. C. No. 207.] 0 
V aAfter an order of removal unappealed from, a new ſettlement 4 
can only be gained by ſome act altogether ſubſequent to the re- 
moval. 2 Term Rep. 598.* tt 
Therefore if a pauper in ſervice at A. under a yearly hiring be h 
removed to B. and do not appeal, but return in a few days to li 
maiter at AJ. be received by him, ſerve out the year, and reecive 0 
his full wages, yet he gains no ſettlement at J. II. ibid.“ it 
*But an order of removal unappealed from is only concluſive {c 
on thoſe who are mentioned in it, ſo that if only the father and ti 
mother be removed thereby, the queſtion relative to the ſettle- 
ment of their children is {til open. 1 Term Rep. 353.“ fr 
[1f the adjudication is, that the place is the ſettlement of the G 
father, the children's ages muſt be ſet out; but if it be, that it i 
the ſettlement of the children themſelves, they need not. Rx v 
v. Heptonſlall, T. 10G. 2. B. S. C. No. 26. Rex v. Ufquin, 21 


M. 13 G. 2. B. S. C. No. 45. Rex v. Bowling, P. 15 C. 2. 
3. 8, C. No. 63. Rex V. Madley, H. 16 G. 2. . S. Go No. 79% 


x 
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Rex v. Stanfield, P. 16 G. 2. B. S. C. No. Rex v. Norman- 
wn, P. 16 6. 2. B. S. C. No. 73. 

(If the original order ſets forth, that the pauper is ſettled at A. 
where he lived as a hired ſervant a year, it is well enough, for it 
was unneceſſary; but if it had been in a ſeſſion's order for the 
opinion of court, it would have been bad, if it bad not faid, he 
was hired for a year. Rex v. Madley, I. 16 G. 2. B. S. C. 
No. 70. i | 

No perſon can be removed from a pariſh where he has an 
eftate, Rex v. Hasfield, P. 13 G. 2. Str. 1131. B. S. C. No. 
40. And conſequently a wife or child cannot be removed from 
the man's tenement as long as it remains his, though he is 
not there, and though his and their ſettlement is at another 
place, Rex v. Leeds, P. 4 G. 3. B. S. C. No. 169.] 

[A child is not intitled to remain with its grandmother for 
nurture, but may be removed from her to its ſettlement, though 
he is liable to allow for its maintenance, id.] 

An order to remove a woman and Fer children to her huſ- 
band's ſettlement, is bad as to the ehildren, for the may be by 
mother man. Rex v. Normanton, P. 16 G. 2. B. P. C. No. 


he order muſt ſhew, that the juſtices have juriſdiction; 
therefore if no county is named in the margin, and the two pa- 
riſhes named are in different counties, and the juſtices {tile 
themſelves of the county f, it is bad; for it does not 
appear they were of the proper county. Rex v. Stepney, P. 8 
6.2 B. 8. C. No. 8. 

The order muſt expreſs, that one of the juſtices is of the 
quorum. Rex v. Standiſh, T. 13 & 14 C. 2. B. S. C. No. 
50. Walthamdale v. Great Mitten. One auhereq, is good. And 
whereef, bad, for it is inſenſible. Lid. 

[And it cannot be amended, Rex v. Kay, M. 11 G. 2. Andr. 
67. 
H muſt likewiſe ſhew, that complaint was made; for with. 
out that they have no juriidiction, Rex v. Hareby, H. 12 G. 2. 
Andr. 361.] 4 

[An order muſt not be founded on an examination tranſmit- 
ted from other juſtices. Nex v. Coin Saint Aldwins, M. 13 6. 
B. S. C. No. 44+] 

[Both juſtices ought to be preſent at the viva wwe examination 
of the witneſſes. Lid. Sed Q. If they mult be together, or if 
it is ſufficient that each examines all the witneſſes and evidence 
ſeparately, before he makes the order, which is a common prac- 
tice, where juſtices live remote from each other.] 

(Formerly, a juſtice could not make an order of removal 
from a pariſh where he was an inhabitant and rated. Rex v. 
Great Chart, M. 16 G. 2. B. 5. C. No. 68.] 

[On occaſion of that caſe was made the %. 16 C. 2. c. 18. 
which authoriſes juſtices to act originally in pariſhęs where they- 
are rated, but not on an appeal.) 
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JUSTICES OF PEACE. 


[A ſervant cannot be removed from his ſervice. Semb. Re 
v. Ozlewarth, T. 24 & 25 G. 2. B. S. C. No. 108. Tet L 
Ch. J. in Rex v. Fittleworth, M. 18 C. 2. B. S. C. No. 8: 
ſays, there is no caſe to prove that ſervants are not remoyahle 
during their ſervice, and that he ſhould very much doubt it]. 

[A certiſicate- man actually ſerving an annual office may be re. 
moved on becoming actually chargeable. Rex v. Fittleworth, M, 
18 G. 2. B. S. C. No. 81.] 

A wife and children may be removed without the huſband, 
to his ſettlement, if they, and not he, are the intruders. Rex 
v. Ironacton, M. 14 G. 2. B. S. C. No. 53.] 

[Child of a certiſicate-perſon aſking relief for itſelf only, that 
only can bu removed. Semb. per Afton, J. Rex v. Framlingbom, 
T. 13 G. 3. B. S. C. No. 233.] 

* When relief was given to a ſon and grandſon, living in a fe. 
parate houſe from the father, it was held to be no ground to re. 
move him and his other children living with kim : but that part 
of the family only which was chargeable. 3 Term Rep. 44.“ 

[If a pariſh lies in two counties, A. and B. and there is no 
overſecr for the part in A. but an overſcer for the part in B. and 
churchwarden for the whole pariſh ; a perſon having gained ſet- 
tlement in the part in A. may be removed there, and delivered to 
the churchwarden. Rex v. Mereval, H. 10 G. 3. B. S. C. 


No. 205.] 


[An adjudication that the paupers have become chargeable, iz 
good; for it imports the preſent tenſe, and adjudges that they 
are ſo at the time of making the order. Rex v. Floniten, P. 
11G. 3. B. S. C. No. 213.) | 

[If a pauper is removed by order from A. to B. B. gives no- 
tice of appeal, on which A. takes him back, and gets their order 
conlirmed at ſeſſions nevertheleſs ; and next ſeſſion ſet both ade 
as fraudulent z B. R. will quaſli the firſt order as properly quaſh- 
able, and will intend it was late ſerved, as the appeal was at next 
ſeſſions but one, and quaſh the order of confirmation, as not be- 
ing on appeal, and conſequently without juriſcliclion; (Q. de ces & 
v. Rex v. Wadchefter, MH. 16 G. 2. B. S. C. No. 67.) and 
will quaſh the latter part of the ſecond part of the ſecond ſeſſions- 
order, that reſcinded the confirmation, as not being properly he- 
fore them. Road v. North Bradley, T. 15 G. 2. Sir. 1168.] 

[By fat. 13 G. 3. c. 82. woman and child removed from lying- 
in-hoipital to her pariſh within twenty miles, the expence to be | 
paid by that pariſh, ] | 


By the . 13 & 14 Car. 2. 12. the party aggrieved may ap- 
peal to the juſtices of the county at the next quarter-ſcſſions. 
By the /, 3& 4 V. M. 11. to the juſtices of the place whence 
removed, But by the f. 8 & g W. 3. 30. the appeal ſhall be to 
the juſtices of the county, diviſion, or riding, and not elſewhere. 
R. Sal. 490. | 

*If the pariſh to which a pauper has been removed, is at ſuch 
a diſtance that there is not time to lodge an appeal at the 2% 


1 an 
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{ſms immediately ſubſequent to the removal, the juſtices are 
bound to receive it at the ſeſſions next enſuing, this being the 
true conſtruction of this ſtatute. Derg. 192. (183.)* 

An order upon appeal is final, tho the ſtatute does not ſay ſo. 
Per cur” P. 4 C. & M. 

An appeal ad generalem feſſenem, omitting, Quarterialem, 
is not good; Per Felt, But it ſhall be intended; Per 2 
J. P. 4 V. MH. Vide Curtb. 222. R. Sal. 474. 476. 
not to be good. | 

If an order be repealed upon appeal, a child born in the 
pariſh to which it's mother was removed by the order, hall 
be ſent with the mother to the other pariſh. 1 Sal. 121. 2 
Sol. 474. 

After an order confirmed upon an appeal, if the party pocs to 
another pariſh, he ſhall be removed upon an original order. R. 
Sul. 481. 489. 

If an order be quaſh'd upon appeal, it cannot be afterwards 
confirmed at the ſame ſeſſions; for the court has executed it's au- 
thority. R. 5 Med. 396. Cont. Sal. 494. R. cont. Sal. 607. (Vide 
Sal. 477. Comb. 418.) 5 

I there be an appeal to the next ſeſſions, it may be adjourned to 
a ſubſequent one. Sol. 605. 

An order by the ſeſſions muſt appear to be, upon appeal. Sal. 
479. Carth. 58. | 

The ſeſſions cannot make an order to another to determine, tho? 
by conſent. R. Sal. 477. 

The ſeſſions upon an appeal cannot ſend to a third pariſh. R. 
Sal. 475. 

The diene cannot ſuperſede an order of two juſtices; for they 
ſhall only quaſh, or affirm. Sal. 472. | 

By the %. 8 & 9 W. 3.30. juſtices of peace at quarter ſeſſions 
on an appeal about a ſettlement, or proof of notice of it by a proper 
officer to the churchwardens or overſeers, ſhall award ſuch coſts 
as they think fit to him, for whom the appea! went, or notice was 
given: and if the party to pay coſts live in another county, a juſ- 
tice of peace of that county, on proof of a true copy of ſuch or- 
der, ſhall by warrant levy ſuch coſts by diſtreſs and ſale, &c. 
and for want of diſtreſs, by committment for twenty days 
to priſon, 

[Two juſtices may ſuperſede their own order of removal of a 
pauper, ſoon after the making, and reciting they were ſurpriſed. 
Pancras v. Rumbald. Str. 6.] 

[An order confirmed at ſeſſions, whether on an appeal or for 
want of appeal, is concluſive as to all the world; and with reſpect 
to children born afterwards, as well as the parents. Rex v. Ciren- 
cefter, H. 8 G. 2. B. S. C. No. 6. Rex v. Wodchefter, M. 
16 G. 2. B. S. C. No. 67.] 

[If diſcharged or quaſhed on the merits, {/ecus if quaſhed for 
want of form, ) it is concluſive between the two contending 
pariſhes, but not as to others. Bid. Rex v. Bradenham, P. 29 
6. 2. B. S. C. No. 127. Rex Vs Bentley, . 30 G. 2. B. S. 


C. No. 135.] * 


JUSTICES OF PEACE, 
[But this is is to be underſtood only where the circumſtance; 


remain the ſame, and not where any new cauſe of removal has 
ariſen; as, if an order to remove a certificate man likely to be- 
come chargeable is quaſhed, yet he may be afterwards removed 
if actually chargeable. bid. Rex v. Ofgatherpe, P. 19 G. 2 
B. 8. C. No. 89. | 

[A vagrant paſs-warrant unappealed from, has not the fame 
effect as an order of removal unappealed from. Rex v. Stanfield, 
P. 16 G. 2. B. S. C. No. 72. Rex v. Upmerden P. 16G, 1, 
B. S. C. No. 74.] 

[Appeal to quarter- ſeſſions does not lie from a vagrant-paſs. 
Rex v. Ringwould, T. 16 G. 3. B. S. C. No. 263.) 

Nor from an order of juſtices for the relief of a pauper. Dung. 
331. 317% | 

If an order is quaſhed on appeal, it is not neceſfary to fay, 
at the appeal of the party grieved. Rex v. Aldmanbury, T. 46, 
SFr. 96. Hort. 301. i 

[If an order of removal of two juſtices {quorum unus) be 
quaſhed by an order of ſeſſions, reciting that they had peruſed 
the charter of A. and it did not appear 7her-by that either of 
the two juſtices were of the quorum, and therefore, Oc. the 
order of ſeſſions thall be quaſhed, for the want of juriſdiction is 
not ſuticiently averred; the juſtices might have it, though it 
did not appear by the charter of A. Albrighton v. Skiptzn, P. 
6 G. Str. Zoo.] 

[The ſeſſions may appoint what notice ſhall be given upon ap- 
peals, and diimiſs appeal for want of it. Anon. T. 6 G. Str. 315. 

But the juſtices are bound to receive an ) from an order 
of removal, i idered at the next quarter i ſſiaus, although no 
notice Of an appeal has been given. Doug. 191. (182)* 

Vet they are not bound to receive and adjourn the hearing of 
an appeal againſt an order of removal, at the next ſeſſions, if they 
think the appellants had ſufficient time to be prepared to try it, 
and to give notice to the reſpondents. 3 Term Rep. 150.“ 33 

The appeal muſt be at the next ſeſſions after the removal, not | 


after the date of the order. Rex v. Norton. P. 2 G. 2. Str. 8,1.] the 
[Where there is a general order of two juſtices good on the 34 
face of it, and the party appeals to the ſeſſions, and they make * 
an order ſpecially ſtating the caſe, the court will take the fpecial ng 
caſe to be the foundation of the firſt order, and determine on it he 
accordingly. Rex v. Reading, M. 8 G. 2. B. K. H.79.] 5. 

The court will take notice of facts ſtated in an order of ſel der 
ſions, though the order be bad. id.] : 25 

[The ſeſſions may, by ſtats 5 G. 2. c. 19. amend defeds in 140 
form, but not in ſubſtance, nor any thing that requires examini- ( 
tion. Rex v. Great Bedwin, T. 13 & 14 G. 2. B. S. No. 58. — 

[Thus, if it is not ſaid, that one of the juſtices is of the = 
quorum," or that it is on the complaint of the overſeers, or that 1 
the pauper (a eertiſicate- man) is become actually chargeable, | [ 
cannot be amended, id.] * 

[An appeal muſt be continued by adjournment, notwithſtand- * 


ing a conditional reference to the next judge of aſſiſe, or the ſeſſions 
cannot 
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eannot take it up again. Rex v. Hedingham Seible, M. 11 G. 2. 
B, S. C. No. 35.] ; 

[If an order is made at an adjournment, it mult ſet forth when 
the original feſſions were holden. Rex v. Heptonflall, T. 10 G. 
2. B. S. C. No. 26.] 

e ſeſſions is not obliged to ſtate a caſe ſpecially; nor will 
the court of B. R. ſend a general order of ſeſſions back to have 
the caſe more fully ſtated, nor order the return to be amended, 
by inſerting the ſtate of the caſe ; nor does a bill of exceptions lie. 
Rex v. Oulton, M. 9 G. 2. B. S. C. No. 19. Rex v. Preſien, 
P. o G. 2. B. S. C. No. 24. Rex v. Normanten, P. 16 G. 2. 
B. 5. C. No. 73» Rex V. Mayfield, H. 31 G. 2. B. &. C. 
No. 144. 

"Nor weil order without conſent. Rex v. Myle, T. 19 
is 20 G. 2. B. S. C. No. go.]J 

But the court of B. R. will order the ſeſſions to enquire into 
2 fact which apprars doubtful on the original order of removal, 


eren tho? the feilions have ſtated no cate for the opinion of the 


court. 1 Term Rep. 775. 
(But the court will, by conſent of both ſides, quaſh all the 


orders for inſufficiency, in order to have the cafe more fully ſtated. 
Rex v. Himley, M. 11 G. 2. B. S. C. No. 36.] 

[The ſeſſions ſhould ſtate the fact, and not the evidence of the 
act. Rex v. Martley, T. 11 & 12 G. 2. B. S. C. No. 38.) 

[If the original order is for A. B. his wife, and C. and D. 
their children, and the ſeſſions quaſh it as to the ſaid B. and the 
faid children (ommitting Vi <v:/e, and their children,) B. R. will 
ſend it back to be more fully ſtated. Rex v. Cucgſieid, P. 22 G. 
2. B. S. C. No. 103.] 

[And if it appears likely, that there is a miſtake or omiſſion in 
ſtating the caſe, the court will ſend it back to be amended, not- 
withſtanding the moſt vehement oppoſition.” Rex v. Hitcham, H. 
33 G. 2. B. S. C. No. 156.] 

And if the order amended on new evidence be aſſirmed, yet 
the recognizance ſhall be diſcharged, Rex v. Hitcham, T. 33 & 
34 G. 2. B. S. C. No. 161. 

[If two juſtices remove a man to A. the order of ſeſſjons quaſh- 
ng it is good, tho? it ſtates that he lived there, if it does not ſay 
he was ſettled there, and though it ſtates that he came afterwards 
to B. where he did not afterwards gain a ſettlement, but had a 
derivative one there before; for they do not give hiis going to B. 
as a ook Rex v. Lower Swell, M. 31 G. 2. B. S. C. No. 
140. * 

[An appeal from an order of removal made by borough-juſtices 
mult be to the quarter- ſeſſions of the county; for the quarter- 


ſeſſions of a borough have no juriſdiction in it. Rex v. Eg 


Dinyland, - 8 G. Jo B. S. G. No. 191.) 
[ The ſeſſions may ſtate, that it appears to them that a perſon 
was bound apprentice, though the indenture is not produced to 


E Rex v. aA Knoyle, ES: I 3 & M4 4 G. 2. p S. C. 
. 51. | 
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order will be quaſhed for ſuch imperfect ſtate, Rex v. Luffins;n, 


E. 75.) 
Officer or 
party re- 
fuſing, Sc. 


(B. 76.) 
Wan are. 
Vile the fe. 
12 Arnr 23 
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Seſſions cannot order coſts of maintaining pauper to a 

= of a cauſe, Rex v. Great Chart, M 5 — "pk 2 1 
No. 68.] | f 

(if the facts are not ſuſſiciently ſtated, B. K. will affirm (1, 
order. Rex v. Saint George Hanover-ſquare, T. 21 & 22 C. 2. 
B. S. C. No. 97.] 

By 17 G. 3. c. 106. an appeal 1s given on certain condition; 
from a conviction by a juſtice of the peace, to any quarter ſeſſign; 
to be holden within 6 months from ſuch conviction: if, on this 
ſtatute the appellant lodge his appeal and the court diſmiſs | 
without entering into the merits, becauſe the previous condition: 
have not been complied with, and confirm the conviction, ſuch 
judgment is concluſive, and the party cannot lodge a ſecond 
appeal from the fame conviction, though within 6 months. 3 71, 
Rep. 776.“ 

[The ſeſſions, on ſtating a ſpecial caſe, muſt determine whe. 
ther a marriage was by a clergyman or not ; if they do not, the 


P. 17 G. 2. B. S. C. No. 79.] 

[When the expreſſion is not clear, they ſhall be intended to 
have done right. Rex v. Mayfield, H. 31 G. 2. B. S. C. 
No. 144+] 

[If both parties agree to refer the matter to the opinion of the 
judge of aſſiſe, B. R. will not enter into it. Rex v. Natland, 
M. 15 G. 3. B. S. C. No. 247.] 

[Seſſions caſes muſt be ſet down in the crown paper, and copy 
of order left with junior judge two days before argument, General 


Rule, Hil. 15 G. J-] 
By the /?. 1 3 & 14 Car. 2. 12. if the perſon removed, &. 


refuſe to go, or come back of his own accord to the pariſh, any 
juſtice of peace may ſend him to the houſe of correctioꝑ: and if 
the churchwardens and overſcers of the pariſh, to which he i; 
ſent, refuſe to receive and provide for him, any juſtice of peace 
may bind them to the quarter ſeſſions or aſſiſes, there to be in- 
dicted for contempt. 

By the /. 3 & 4 W. & M. 11. churchwardens and overlcers 
refuſing to receive him, &c, on proof by two witneſſes before a 
Juſtice of peace of the county, &c. to which ſent, forfeit 5/. to 


the poor of the*pariſh whence removed, to be levied by diſtres E 
and ſale, and for want of diſtreſs by commitment for forty days. * 
[ 

(B. 76.) Vagabonds, c. [ 

und 

By the /. 39 El. 4. (whereby all former ſtatutes for puniſh- prit 
ment of rogues, Qc. are repealed); (1.) all perſons calling inte 
themſelves ſcholars, going about begging z (2.) all ſeafaring men not 
pretending lofles at ſea; (3.) all idle perſons, begging, uſing un. pret 
lawful games or plays, or pretending palmeſtry, fortune: telling; or | 
(J.) all proctors, procurers, patent-gatherers or collectors for craf 


gaols, or hoſpital z (5.) all ſencers, bearwards, players of oy 
udes 
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judes wandering, unleſs authoriſed by a peer 4; (6.) all juglers, 47ideinfio. 


inkers, pedlars, and petty chapmen wandering ; (7.) all wander- 
ers able to work, and refuſing to work at the wages uſual in thoſe 
arts, and not having to maintain themſelves ; (8.) all out of 
nol begging for fees, or otherwiſe; (9.) all wandering and 
beging, pretending loſſes by fire, or otherwiſe; (10.) all wan- 
gering, (not felons,) pretending to be Zgyptians, or in their habit 
or attire, ſhall be deemed rogues, vagabonds, and iturdy beggars, 
and puniſhed as ſuch. * : 

By the Af. 5 El. 4. a ſervant taken with a counterfeit teſtimonial 
hall be whipt as a vagabond. 

80, by the . 43 El. 3. a ſoldier, or mariner, begging, or 
counterfeiting a certiſicate. 

By the ff. 1 Fac. 7. all glaſs-men wandering, (tho' by the ft. 
19 Hl. 4. if licenſed by three juſtices, and not begging, they were 
excuſed, ſhall be deemed rogues: and no authority from a peer 
hall excuſe any perſon from the puniſhment of rogues, 

By the ff, 7 Face 4. perſons able to work, who run away and 
leave their families to the pariſh, ſhall be deemed and puniſhed as 
mcorrigible rogues : and if any ſuch threaten to run away, on 
proof by two witneſſes on oath before two juſtices of the diviſion, 
unleſs he or ſhe find ſurety to diſcharge the pariſh, ſhall be ſent 
to the houſe of correction, and dealt with as a rogue, and not 
delivered till the next meeting of the juſtices, or the quarter 
ſeſſions. 

By the f. 13 & 14 Car. 2. 12. a perſon ſent by two juſtices 
of peace to his place of ſettlement, and returning of his own accord, 
any juſtice of peace may ſend him to the houſe of correction to 
de puniſhed as a vagabond. 

A perſon, who travels within his own county, to ſell wares in 
private houfes out of fairs and markets, is a vagrant pedlar within 
the fi. 39 El. R. 2 Cro. 577. 2 Kal. 172. 

If he wander, tho' he be not taken wandering, 2 Rel. 172. 

(By ff. 17 G. 2. c. 5. idle and diforderly perſons are, ] 

[All who threaten to run away, and Icave their wives or 
children to the parith who unlawfully return to the place 
whence removed by order of juſtices, without bringing certificate 
from their own pariſh who, not having wherewith to 
maintain themſelves, live idle, and refuſe to work for the common 
wages of the place who go about begging, or gathering 
ums in the place where they dwell.] 

[By J. 2. rogues and vagabonds are, ] 

[All who go about as patent-gatherers, or gatherers of alms, 
under pretence of loſs who go about as collectors for 
priſons fencers and bear- wards common players of 
interludes ho for gain repreſent any ſtage- entertainment, 
not being authorized by law minſtrels, jugglers perſons 
pretending to be gypſies, or wandering in the form of Egyptiant, 
or pretending to have {kill in phyſiognomy, palmeſtry, or like 
catty ſcience, or pretending to tell fortunes z or uling any ſubtil 
daft to d:ceive and impoſe on any of his majeſty's ſubjects, or 
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within this act; therefore, if committed as ſuch, mult be dit- 


and labeur : And by 17 G. 2. c. 5. it mult be to the houſe 0 
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playing or betting at unlawful games or plays——who run aw; 
and leave their wives and children, whereby they become char K 
able to any place petty chapmen wandering abroad, . 
licenſed or otherwiſe authorized by law——perſons wanderin 
abroad, lodging in alehouſes, barns, out-houſes, or the open " 
not giving good account of themſelves——perſons wanderins 
abroad and begging, pretending to be ſoldiers, mariners, e 
faring- men, or pretending to go to work in harveſt other 
perſons wandering abroad and begging. ] - _ 

(By J. 1. perſons apprehended begging in their own pariſh, and 
reſiſting or eſcaping, are liable to the fame puniſhment as rogues 
and vagabonds.] 

[/7. 3. except ſoldiers, with certificate from their officers, or 
the ſecretary at war, and mariners and ſeafaring-men with writins 
under hand and ſeal of juſtice, mentioning the time and place of 
landing or diicharge, the place to which ſuch ſoldier or mariner 
is to paſs, the names of the chief places thro* which, and time of 
their paſſage, while they continue in the direct way, and during 
the time; or perſons going to work in harveſt, with a certificate 
ſigned by the miniſter and churchwarden, or overſeer of the 
place they inhabit, declaring they have a dwelling there.] 

[By J. 4. incorrigible rogues are, ] 

[All end-gathcrers, offending againſt fat. 13 G. 1. c. 23. 
being convicted of ſuch offence perſons apprehended as rogues 
and vagabonds eſcaping, or refuſing to go before a juſtice, or to 
be examined before him, or to be conveyed by a paſs after- 
mentioned, or knowingly giving falſe account of themſelves on 
ſuch examination, after warning given them of their punith- 
ment rogues and vagabonds eſcaping from houſe of correc- 
tion before the term for which committed is expired——perſons 
puniſhed as rogues and vagabonds, and diſcharged, committing 
any of the ſaid offences. ] 

[A ſoldier who leaves his wife and children chargeable, and is 
himſelf billetted in another pariſh, is not a rogue and vagabond 


— 


charged on habeas corpus. Soldiers caſe, T. 25 & 26 C. 2. 

1 Wil. 331 * 
[2, Whether he may not be come at by an order of ſeſſion t 
allow ſo much to maintain his children, under 43 £'z 


c. 2. . 7. 


cther a wife removed with her huſband, and returnin 

with her huſband to the pariſh whence removed, can be con 
mitted with her huſband ? ©, Mr. Norton had certificates that 
it was the practice; Mr. Clayton had known children committed 
Baldwin v. Blackmoore, P. 31 G. 2. 1 B. MH. 595] 
[A commitment of a perſon ſo returning to the houſe of correllin 
till diſcharged by due courſe of law, is illegal; by 13 & 14 C.: 
c. 12. it mult be, to the houſe of correction, there to be punijſbel a 
a vagabond ; or, to a public workhauſe, there to be employed in wk 


correction 
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erection, there to be kept to hard labour for any time not 


exceeding one month. Lid. 
The juſtice ought to convict, before he commit. Semb. 


Bid.] : 

[By ſtat. 25 G. 2. c. 36. every place for public dancing, 
mulick, Sc. within twenty miles of Londen, unlicenſed by four 
juſtices at Michaelmas quarter-ſeſhon, is a diſorderly houſe or 
lace, and conſtable with warrant may ſeize perſons there, to be 
dealt with according to law.] 

[Licenſed houſe ſhall have inſcription, /icenſed, &c. and not 

n till five afternoon. ] | 

Perſon behaving as maſter or miſtreſs, or as having the care, 

rernment or management of a bawdy-houfe, gaming houſe, 
or diſorderly houſe, thall be deemed the keeper thereof. ] 


But by the f. 5 El. 4. perſons having no harveſt in their own 
town or county, may repair, having a teſtimonial from a juſtice 
of peace of the ſame place, to another town or county, only 
for hay or harveſt work. 

By the /. 39 El. 4. perſon travelling, without begging, by 
cence of two juſtices of peace of the county where he dwells, 
and proviſion ſufficient for the time limited by ſuch licence for 
lis travel, ſtay, and return, may go to the Bath, or to Buxton. 

And ſea-faring man, ſuffering ſhipwreck and wanting relief, 
and having a teſtimonial of a juſtice of peace, ſhewing the 
place and time of his landing, the place of his birth or dweiling, 
and the time for his paſſage thither, may within that time beg in 
lis direct way home. 

And children under ſeven years old ſhall not be adjudged 
ragabonds, 

[Child under fourteen cannot be removed as a vagabond, by 
ſtat. 12 Ann. c. 23. Rex v. King's Langley, T. 11 G. Fort, 
323. Str. 631.] 

By the ff. 39 El. 17. a ſoldier or mar.ner, having licence 
from a juſtice of peace, may aſk relief in his direct way home, 
during the time of his licence. , 


By the ft. 39 El. 4. a rogue taken ſhall by a juſtice of peace 
or conſtable's appointment, (or by the heaborough with advice 
of the miniſter and one other of the pariſh,) be {tripped to the 
middle, and openly whipped till bloody: and then with a teſ- 
timonial under hand and fecal of the juſtice of peace, conſtable, 
neadhorough, and miniſter, or two of them, of the day and 
place when puniſhed, whither ſent, and in what time (which the 
miſter ſhall regiſter on pain of 5 s.) ſhall be conveyed from 
pariſh to pariſh, by the officer of the ſame, the next way to the 
pariſh where born, or if not known, to the pariſh where he laft 


dwelt for a year, or if neither known, where he laſt paſt without: 


puniſhment, thence to be ſent to the houſe of correction or gaol, 
there to be ſet on work till he get a yearly ſervice, or, if unable 


to work, till put into an almshouſe. | 
2 And 
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And if the rogue prove dangerous, or will not be reformed 
two juſtices (1 Quorum, ) may commit him to the houſe of cc. 
rection or gaol, till the next quarter ſeſſions, and then, if not 
tbought fit to be delivered, the court may baniſh him, to be con. 
veyed at the charge of the county to a place, which ſix of the 
privy council, (whereof the lord chancellor, keeper, or treaſurer 
to be one,) ſhall appoint, or may adjudge him perpetually to the 
gallies; and if being baniſhed he return, he ſhall be a felon, 

But by the /,. 1 Fac. 7. the quarter ſeſſions ſhall brand him 
with R. on the left ſhoulder, and ſend him to the place of his 
dwelling, or if not known, to the place where he laſt dwelt for 
a year, or if neither known, to the place of his birth, to be ſet 
to work ; and if after he offend, he ſhall be adjudged a felon, 

But by the /. 39 El. 4. juſtices of peace for a county ſhall 
not meddle in a borough, &c. but the juſtices of peace, 
mayor, c. of ſuch town, ſhall execute this ſtatute again} 
vagabonds and rogues, | | 

And if a rogue come from Scotland, Ireland, or the iſle of 
Man, aſter puniſhment ut ſupra, he ſhall be conveyed to the 
port or pariſh where he firſt came, and then, at the charge of the 
county, be tranſported to the place whence he came. 

By the ft. 7 2 4+ juſtices of peace ſhall meet twice a year 
at leaſt, and four or five days beſore, iſſue warrants to the 
conſtables to make a general privy ſearch in one night, in their 


COT» 


- ſeveral towns, for rogues, Sc. and to bring them to ſuch meet- 


Ide the 
H. 12 Ann. 


23. 
throughout. 


ing to be examined and puniſhed. 

By the ,. 13 & 14 Car. 2. 12. juſtices of peace at the quar- 
ter ſeſſions may cauſe rogues adjudged incorrigible, to be tranſ- 
ported to the 79/7 plantations beyond ſea. 

By the ff. 11 & 12 N. 3. 18. (continued by the ff. 1 An. 
13.and 5 Ann. 32. if a vagabond, c. be brought to a conſtable 
with a paſs, Sc. he ſhall be conveyed to the next juſtice of 
peace, who if he deſerve puniſhment ſhall ſend him to the houſe 
of correction; if not, ſhall order him to be conveyed to ſuch 
town of the next county, thro* which he is to paſs, as he thinks 
proper : and the juſtice of peace ſhall give the conſtable a cer- 
ctificate of whom he is to convey, and in what manner, and in- 
dorſe what he ſhall have for his expence and trouble, which the 
high conſtable ſhall pay, and diſcount with the treaſurer of the 
county.+ | 

A rogue ſhall be whipt, and ſent to the place where he affirms 
his birth, or ſettlement 3 but was not to be ſent to the houſe of 
correction till the /. 11 & 12 W. 3. 18. 2 Bul. 358. K. 
Lamb. 205. J. 2. c. 7. ſect. 1, 2. 

But if he names his birth, or ſettlement to be where it was 
not, he ſhall be ſent as an incorrigible rogue to the houſe of cor- 
rection. R. Lamb. 205, 206. J. 2. c. 7. ſect. 1, 2. 

Children under ſeven years of age go with the parent vagrant 
to the place of his birth, or ſettlement, or where he paſſcd with- 
out puniſhment. R. Lamb. 200, 207. J. 2. c. 7. ſe. q. 6. 
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And at the place, where he paſſed without puniſhment, the 
children ſhall be relieved with the labour of the parent in the 
houſe of correction: but the children ſhall not be ſent thither. 
N. Lamb. 206, 207. J. 2. c. 7. ſect. 6. 

If the parent dies where the children attain the age of ſeven 
ears, they ſhall not be afterwards removed. R. Lamb. 206. J. 
2. c. To ſect. 4. 

But if a man has a dwelling, he ſhall be ſent thither. R. 
Lomb. 206. J. 2. c. 7. ſect. 3. 

And a wife and children being vagrants ſhall be ſent to the fa- 
ther, tho' he be only a ſervant. R. Lamb. 206. J. 2. c. 7. ſeck. 4, 5. 

One juſtice cannot make an order to remove a vagrant to 
his ſettlement, tho” he can make a paſs to paſs him as a vagrant, 
Bamber v. Hanington, 2 Ld. Raym. 1360, ] 

[A perſon mult be idle, as well as diſorderly, to be commit- 
ted for a vagrant. Rex v. Miller, M. 12 G. 2. Str. 1:03.] 

[By ſtat. 14 G. 2. c. 33. . 3. a juſtice may ſend a vagabond 
to the moſt convenient houſe of correction in the county where 
he dwells. ] | 

(By ſtat. 17 G. 2. c. 5. . 1. an idle and diſorderly perſon 
may be committed to hard labour for a month, by one juſtice.] 

[By . 6. the juſtices, or two of them, ſhall four times a 
rear (or oftner if need be) meet in their divifions, and order 
z general privy ſearch in one night thro? their. limits for rogues 
and vagabonds z and every juſtice, on information that ſuch are 
in any place, ſhall order ſearch; and being apprehended, they 
ſhall be brought before a juſtice, who, by . 7. ſhall examine all 
grants brought before him on oath, as to their condition and 
ſettlement, and put in writing, and tranſmit to next quarter- 
fſhons ; and ſuch juſtice ſhall order ſuch perſons to be pub- 
lickly whipped, or ſend them to the houſe of correction till next 
quarter-feſhons, or a leſs time; and may after ſuch whipping 
r confinement, paſs them to their laſt ſettlement or place of 
birth; or, if under fourteen, and have father or mother, to 
their place of abode, to be delivered to a pariſh-officer ; and by 
/. d. ſhall tranſmit a duplicate of the paſs with the examina- 
ton, to the quarter- ſeſſions, and ſend a duplicate of the exami- 
nation annexed to the paſs. ] 

[By /. 9. the ſeſſions may order rogue and vagabond to be 
lept in houſe of correction to hard labour fix months longer, 
and incorrigible rogue not more than two years or leſs than fix 
months longer, and to be whipt in manner, times and places, as 
they think fit, and then to be paſſed as aforementioned, or ſent, if a 
male above twelve, to ſerve his majeſty by ſea or land; and if incor- 
ngible rogue, ſo ordered to be detained, makes his eſcape, or 
otend again in like manner, he ſhall be guilty of felony, and 
tranſported for ſeven years.] 

(By J. 10. the juſtice, with the paſs, ſhall give a certificate 
wrefting how ſuch perſon is to be conveyed, and what allows 
ace the officer is to have for conveying him.] 

(By. 11. the conſtable ſhall carry the vagrant by the next 
ar:& way to the place where ſent, if in the ſame county or 

Vor. IV. 00 diviſion 
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diviſion where apprehended, if in another (having ſeparate ware 
ter ſeſſions) then he ſhall deliver him to the conftable of the gr 
place in the next county, in the direCt way to the place, with 
the paſs and duplicate of examination, taking receipt; and he 
ſhall apply to a juſtice, who ſhall make a like certificate; and 
ſo on, till he is delivered to the churchwarden of the place 


where ſent with the paſs and duplicate of examination; and if 


he thinks the examination falſe, he may carry him before a juſe 
tice, who may, on cauſe, commit him till next quarter-ſeſſiong, 
who may, on cauſe, deal with him as incorrigible rogue but 
he ſhall not be removed but by order of two juſtices, as other 
paupers to their ſettlements. ] 

[And ruled accordingly, Rex v. Ringwewuld, T. 16 G. 3. J. 
S. C. No. 263.] 

[By / 12. vagrants ſhall pay for their paſſage, if able.] 

[By / 13. conſtables in Northern counties are to deliver the 
examination of Scotch vagrant to the clerk of the peace, and 
carry the vagrant and paſs to the next place in Scatlaud, and if 
the vagrant afterwards be found wandering, begging or miſbe- 
having in Eugland, he ſhall be puniſhed as incorrigible rogue. ] 

[By /: 14 & 15. maſters of ſhips bound for Ireland, Ie f 
Man, Ferſ.y, Guernſey, or Scilly, ſhall by juſtice's warrant take 
on board one vagrant for every twenty ton burthen, and laid 
them at the place they arrive at, on penalty of 5 /.] 

(Ly J. 16. quarter-ſcſhons ſhall appoint rates for paſſin; 
vagrants, and make regulations therein.] 

(By JJ. 17. high-conſtable ſhall pay to petty conſtable the 
rates a:lowed him for paſſing vagrants, on penalty of diſtreſs for 
the ſum allowed, and ſatisfaction to petty-conſtable for his trou- 
ble.] 

{By J. 18. officer counterfeiting or altering certificate, for- 
feits 50 J. not conveying or delivering, or receiving, or giving 
receipt for vagrant, forfeits 20 J. both to be levied by diſtrck.] 

[By J. 19. the place to which vagrant is paſſed ſhall ſet him 
at work; if he refuſe to work, {hall carry him before a juſtice, 
to be committed to hard labour.) 

[By J 22. officers not doing their duty, and others obſtrud- 
ing the execution of this act, forfeit from 5 J. to 105. to bs 
levied by diſtreſs, by order of one juſtice.] 

[By , 27. this act is not to alter the method in places where 
there are directions by particular ſtatutes.] , 

[By JJ. 28. offenders committed, whoſe ſettlements canvot 
be found, ſhall be detained in houſe of correction, till they c 


G. 2. it muſt be, ere te be kept te bard labour fer — (an time 
not 
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not exceeding a month.) Baldwin v. Blackmore, P. 31 G. 2. 


1 B. M. 595. 
Whether wife or child returning with huſband or father may 
be committed? Q. Hid.] 

The quarter-ſeſlions have a juriſdiction to examine into the 
accounts of conſtables, and make deductions. Rex v. Earle, 
F. 1 G. 3. 2 B. MH. 1197. 

[A commitment of a rogue and vagabond leaving his ſamily 
on the pariſh, muſt alledge they are chargeable to the pariſh. 
Rex v. Hall, H. 5 G. 3. 3 B. A. 1636.] 

[If he is committed till diſcharged according to law and cuſ- 
tom, it is bad; it muſt be till the ſeſſions, or for a leſs (ſpeci- 
fied) time. Bid. | 

[Whether formal conviction is neceſſary ? Q. Bid.) 

[By ſtat. 25 G. 2. c. 36. conſtable, on notice in writing from 
two inhabitants, paying ſcot and lot, of perſon keeping bawdy- 
houſe, gaming-houſe, or diſorderly houſe, ſhall go with them 
to a juſtice, and on their ſwearing their belief of notice, and 
entering into recognizance of 20 J. to give material evidence, 
conſtable ſhall enter into recognizance of 30 J. to proſecute at 
next ſeſſions or aſſize. He ſhall be allowed expences, to be ſet- 
tled by two juſtices, and paid by the overſeers; and if party 
convicted, overſcers ſhall pay each of ſaid inhabitants 10 J. on 
pain of — double. 

[Juſtice ſhall bring party accuſed before him, and bind him 
over to appear; and may take ſecurity for good bchaviour in 
the mean time. ] 

[Conſtable neglecting his duty herein forfeits 20 /.] 

[Juſtice may examine any perſon brought before him, and 
charged as vagrant, or with ſuſpicion of felony, as to his ſet- 
tlement, and alſo way of living; the examination to be ſigned 
by juſtice and party, and tranſmitted to next quarter-ſ{eiſions ; 
and if not ſatisfactory, and the party does not give ſecurity to 
appear, juſtice may commit him for fix days, make overſcers 
advertiſe him, and time of re-examination, and then diſcharge, 
or deal according to law.] 


By the ft 39 El. 4. a conſtable, Qc. not doing his beſt en- (3. 79. 
deavour, for the apprehenſion of rogues, &c. in his pariſh, and for Neglect to 
puniſhment and conveyance of them, forteits 10 4. (And by the 898 
ft, 1 Jac. 7. 20 s.) upon conviction by confeſſion of two wit- ble, Se. 
neſſes, before two juſtices of peace, to be levied by diſtreſs and 
fale to the uſe of the poor, or of the houſe of correction at the 
diſcretion of the juſtices of peace. 

By the ft, 7 Fac. 4. conſtables ſhall give account on oath in 
writing, under the hand of the miniſter, to the juſtices of peace 
at their two meetings, of what rogues they have taken on their 
privy ſearch, or otherwiſe, and how many they have puniſhed, 
or ſent to the houſe of correction; and for neglect, or for not 
lately conveying thoſe ſent by the juſtices of peace's warrant, to 
the houſe of correction, ſhall forfeit what the juſtices af peace 
kink meet, not exceeding 40 6. for every offence, » 

+ 2 By 
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By the . 11& 12 V. 3. 18. a conſtable neglecting to a5. 


prehend a rogue, or being negligent in his duty, ſorfeits 20 f. 
fourth part to the informer, three parts to the poor, to be ley;c, 
on oath of one witneſs, on warrant of a juſtice of peace % 
diſtreſs and ſale, 1 

If an officer refuſe a rogue ſent to the pariſh, he Nall for. 
5 J. R. Lamb. 208, 209. J. 2. c. 7. ſect. 12. 14. ö 

So, if he be ſent by a general paſs, and not from pariſh 90 
pariſh, R. Lamb, 208. J. 2. c. 7. ſect. 13. 

[By ft. 17 G. 2. c. 5. J. 5. conſtable or other ſuch officer ye. 
glecting to apprehend or convey before juitice any offender, fal 
be puniſhed as therein after directed, which by J. 22. is to be hy 
forteiting not more than 5 J. nor leſs than 105, to the poor, to be 
levied by diſtreſs. ] 


(B. 80.) By the f. 39 El. 4. any letting, or diſturbing the puniſhment 

In others. or conveying of a vagabond, or relief or ſettling of impotent poor 

or making re/covs againſt tlie officer, on conviction by confeſſion, 

or two witneſſes, before two juſtices of peace, ſhall be bound to 

good behaviour, and forfeit 5 /. to be levied and employed as the 
forſeiture of a conſtable ſupra. | | 

And any wittingly bringing into this realm, any like to be: 
vagabond, c. from Ireland, Scotland, or the ifle of Man, forſeis 
20 6. to the poor of the parith, for every rogue ſet on ſhore, 

By the /f. 1 Fac. 7. every one ſhall cauſe a begging rogue, 
reſorting with his knowledge to his houſe to beg, to be 
apprehended and carried to the next conſtable, on pain of 
105. to be levied by diſtreſs and ſale ut ſipra, on conviction ut 
ſupra. 

[By /. 17 G. 2. c. 5. ff. 5. if any perfon charged by a juſtice 
neglects to apprehend and deliver to conſtable, or carry before 
juſtice, an offender againſt that act, he forſeits 105. to the poor, 
to be levied by diſtreſs.) 

[By Y 23- whoever permits rogue, vagabond, or incorrigible 
rogue, to take ſhelter in his houſe or buildings, and doth not ap- 
prehend, or give notice to conſtable to apprehend, and carry hin 
before juſtice, ſhall forfeit from 40s. to 105, half to informer, 
half to poor, and indemnify the pariſh ;z to be levicd by dittrels 
by warrant of one juſtice. ] 

[By J. 24. child above ſeven: committed as vagrant, may be 
put out ſervant or apprentice till twenty-one, or otherwiſe ; and 
the perſon with whom ſuch child was found, if found with it 
after placed out, ſo offending again, ſhall be deemed an incorti 
gible rogue. ] 

[By V. 25. vagrant delivered of a child ſhall be detained til 
ſhe can be ſafely conveyed to a juſtice, who ſhall commit her al 
quarter- ſeſſions; who may, if cauſe, order her to be whipt an! 
detained for fx months. The treaſurer ſhall pay the charges 0! 
ſuch parith, The child, if a baitard, ſhall be ſettled at the mo- 
ther's ſettlement, and not where boxu. ] | ; 
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By the /. 13 & 14 Car, 2. 12. juſtices of peace to whom a 2 $1.) 
, ; : "I. ward for 
ragabond is brought, may reward the apprehender, by giving 5 
him an order under hand and ſeal, to the con{table of the town ing. 
where he paſt unapprehended, to pay 27. and if he refuſe may 
lay the penalty of the /?, 1 Zac. 7. and out of it allow to the ap- 
chender 24. for the loſs of his time. 

And if apprehended on the confines of a county, on certificate 
of a juſtice of peace of the county where apprehended, a juſtice 
of peace of the other county ſhall give a warrant to the conſtable 
of the pariſh where he paſt unapprehended, to pay 25. to the ap- 

reheader 3 and if the conſtable refuſe they may levy 105. ac- 
cording tO the /. 39 Hl. 4. or ſo much thereof for his expences 
and loſs of time as the juſtice of peace ſhall think fit. 

(By %. 17 G. 2. c. 5. JG. 1. any perſon may apprehend a beg- 
rar in his (the beggar's) own pariſh, and carry him before a juſ- 
bee, and ſhall have 5 5. from the overſeer, which ſhall be allowed 
in his account. ] | 

(By. 5. any perſon may apprehend any offender againſt this 
al (. e. idle and diſorderly perſon, rogue and vagabond, or in- 
corrigivle rogue) and carry him before a jullice ; and ſuch perſon 
conſtable or not) ſhall have 105. reward from the high-conſta- 
be, who ſhall be repaid by treaſurer of county, Conitable ne- 
electing to pay reward forfeits 20 5. ] 

[by /f. 18 G. 3. c. 19. conſtables are to be reimburſed their ex- 
pences on account of their pariſhes (not otherwiſe provided for) 
ut of the poor's rates; if the veſtry diſallows the account, a juſ- 
tee may ſettle it. Overſeers may appeal. ] 

[By the ſame ſtatute, the court before whom any perſon is tried 
for felony, may order the proſecutor his expences, and an allow. 
ance for loſs of time. ] 


By the /, 39 El. 5. (made perpetual by the /, 21 Fac. 1.) (B. ea.) 
wy perſon of age, diſcovert, and of ſane memory, ſeiſed in fee, —_— of 
may by deed inrolled in chancery erect an houſe of correction, Dy whey 
loſpital, c. to have continuance for ever; and place there ſuch erected. 
head and members as he thinks ſit; which houſe, Sc. ſhall be 
neorporate, have perpetual ſucceſſion, common ſeal, may pur- 
chale goods and lands, not above 200 J. per annum, (nor ſhall 
tare leſs than 10/. per anmm) freehold, and not holden in capite, 
or by knight's ſervice, may fue and be ſued, and governed by the 
rules of the founder not contrary to law, may leaſe for twenty- 
one years in poſſe ilion at the ancient rent, but cannot alien in 
perpetuity, 
| By the f. 39 El. 4. juſtices of peace in a county or corpora- 
ton, at the quarter ſeſſions, may erect an houſe of correction, 
ad provide a ſtock, and take care for the governing, and for the 
correction of offenders committed, and make rates, &c. for thoſe 
purpoſes. 

By the ff, 7 go 4. in every county there ſhall be erected an 
louſe of correction with convenient backſides, implements, Se. 

Kich ſhall be conveyed to ſuch perſons as the juſtices of peace 
Tt 3 at 
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2 Inſt. 722. 


months. 2 Inf, 723. 


JUSTICES OF PEACE, 


at the quarter ſeſſions think fit, for correction and ſerting to work 
of vagabonds, rogues, ſturdy beggars, and other idle and difor. 
derly perſons. And juſtices of peace at quarter ſeſſions mz 
elect a governor or maſter, to puniſh and ſet to work perſons 
ſent thither, who ſhall be no charge to the county, but main. 
tained by their own labour : and may allow ſuch maſter a yearl 
ſalary for his pains, and relieving the ſick, to be paid quarter| 
before-hand by the treaſurer, and in default of payment to be 1 
vied by ſuch maſter, in ſuch manner as the treaſurer by the fe 
43 El. 2. may levy it. And ſuch governor not giving account to 
the juſtices at quarter ſeſſions of all ſent to him, or leeting an 
go abroad, or eſcape, may be fined by the quarter ſeſſions, which 
fine ſhall be paid to the treaſurer, 

By the /. 13 & 14 Cor. 2. 12, work-houſes may be ereQed 
within the weekly bills of mortality, which ſhall be incorporate 
and have ſeveral powers there allowed, c. 

By the /. 39 El. 5. a body politick which may alien, as 
mayor and commonalty, Sc. may erect an houſe of correction. 


And every other, who has ability by law to grant. Bid. 

The endowment by this ſtatute muſt be of freehold land of an 
eſtate in fee- ſimple. Did. 

Of land above the value of 101. fer annum, and not above 
200 J. per annum. bid, 

But if it does not exceed that value at the time of the endow. 
ment, it is ſufficient, though it be afterwards improved to a 
greater value. Bid. 

And if the firſt endowment be not of ſo great a value, they 
may aiterwards purchaſe other land to the value of 200 J. per au- 
num in the whole. Td, 

And they may take goods without limitation. Bid. 

And chattels real. 2 1. 723. in marg. 

But the endowment muſt be made by deed inrolled in chancery, 
and not by other conveyance. 2 Inft. 722. 

But the deed need not be indented, or inrolled within fix 


They muſt be cre-ted to have perpetuity, and not for life, or 
cars. I'd. 

Juſtices of pcace may erect an houſe of correction at any time 
by the /. 39 El. 4. though the /. 7 Fac. 4. limits a time for the 
doing it. 2 ,. 729. 

And ſuch houſe cf correction erected, may be fo ordered, that 
it be incorporated within the /. 39 El. 5. 2 Inft. 730. 

If an old houſe be converted to this purpoſe, it ſhall be ſaid to 
be erected, tho' it be not built de novo, id. 

So, if an houſe were antiently erected, the juſtices of peace 
may erect a new houſe of correction, by the /. 39 El. 4. which 
continues in force, R. 1 Sal. 362. 

But chat ought to be at the charge of the county, and not of 2 
particular precinct. 1618, 10 


JUSTICES OF PEACE. 


go it ought to be directed by the juſtices at the quarter- ſeſ- 
ſons; for they cannot delegate their authority to other juſtices 
to do it. R. 1 Sal. 362, 3. 

By 12 G. 2. c. 29. J. 13. no part of a county-rate may te 
applied to repair houſes of correction or priſons, but on preſent- 
ment of the grand jury. ' 

[By /. 14 G. 2. c. 33. . 2. quarter ſeſſions, where there are 
no allizes, may, on preſentment of grand jury, repair, enlarge 
or purchaſe houſe, or land to build on for houſes of correction. 

[By I. 15 C. 2. c. 24. juſtices of liberties and corporations 
may commit offenders to the houſes of correction of counties, to 
which ſuch liberty contributes. ] 

By. 17 G. 2. c. 5+ J Zo. quarter- ſeſſions, on preſentment 
of grand jury, may erect or purchaſe, or enlarge houſe of cor- 
rection, and raiſe money for that purpoſe.] 

[By J. 31. houſes of correction are to be under the direction 
of quarter-ſeſſions, who may alſo fine or remove the maſter, ] 

[By /. 33 the expences relating to vagrants, to houſes of core 
rection, and perſons there ſent, to be raifed by quarter-ſelſions, 
according to the manner directed in /. 12 G. 2. c. 29.] 


By the /. 39 El. 4. houſes of correction are ordered for offen- 
ders committed to them. 

But by the . 7 Fac. 4. thoſe general words are explained, to 
intend vagabonds, rogues, ſturdy beggars, and other idle and 
diſorderly perſons. 2 12. 730. 

And therefore, all adjudged rogues, or vagabonds, may be 
committed to the houſe of correction. id. 

So an able man, who refuſes labour, tho' he be not a vagrant, 
may be committed to the houſe of correction, if he has no means 
of living. R. 2 Ii. 730. 

So, tho' he has means of living, if he be an idle or diſorderly 
perſon. 2 J. 730. 

[Juſtices may commit to hard labour till next quarter: ſeſſion, 
a woman taken on a general privy ſerach, and charged on oath 
with being a looſe, idle and diſorderly perſon. Mary Freeman, 
alias Talbst's caſe, M. 4 C. 2. Str. 882.] 

[By ff. 17 G. 2. c. 5. J 32. when a juſtice has power to com- 
mit to houſe of correction, and the time and punithment not di— 
rected, he may commit to hard labour till next quarter-ſeſſion. ] 


(B. 84.) Cottages. 
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(B. 83.) 
Who may 
be commit- 
ted to it. 
Vide the ß. 
12 Ann. 23. 


By the ft, 31 El. 7. none ſhall erect, or convert any building Nd Lan, 
to a cottage for habitation, unleſs he lay to it four acres of ground (L. 14. 


of his own freehold and inheritance, near to ſuch cottage, to be 
continually occupied therewith, on pain of 104. to the queen for 
every oftence, 

And none ſhall continue a cottage, without four acres of 
ground, on pain of 405. per month. 
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648 JUSTICES OF PEACE. 


Of which offences, juſtices of aſſiſe, juſtices of peace at the 
ſeons, and lords of leets may inquire, c. by indictment 
or preſentment, and award execution, by eri facias, elegit, _ 
pias, Cc. | 

Provided this ſtatute extends not to cottages in a city, borough 
or market town, or within a mile of any mines, quarries, brick- 
kilns, lime-pits, Sc. for the only dwelling of labourers in the ſaid 
works; or within a mile of the ſca, or a navigable river, for the 
only dwelling of ſailors, or any whoſe occupation is the making, 
"furniſhing, or victualling of a ſhip or other veſſel; nor to a cot. 
tage in a foreſt, chace, warren, or park, for the under-keeper, 
or warrener z nor to a cottage for a common herdſman, or ſhep- 
herd, or for a poor impotent perſon, or allowed by juſtices of 
aſſiſe, or of the peace, by order entred in open aſſiſes, or quar- 
ter- ſeſſions. Vide Leet, (L. 14.) 

This act is a ſtatute, and not an ordinance. R. 1 Sal. 195. 

By the /. 43 El. 2. churchwardens and overſeers, by agree. 
ment with the lord of the waſt, or by order of the quarter: ſeſ. 
ſions, with the like agreement, may erect cottages on the waſt, 
at the charge of the pariſh, for the only habitation of the impo- 
tent poor of ſuch parith, : 

A body politick, as well as natural, is prohibited the erecting 
or continuing of cottages. 2 1»}t. 736. | 

And it is not ſuthcient, if the cottage has four acres of land 
holden by copy; fer it mult be freehold, 2 Inf. 737. 

Or, ot land holden for life, or years; for it muſt be an inhe- 
ritance in fee, or tail. Did. 

Or, it the acres are not accounted according to the „. 35 Fd, | 
de adm. terris, viz, ſixteen feet and an half to the pole. id. 

If a lord of a manor permit a cottage to be erected, or conti- | 
nued upon his wall, and take rent for it, he ſhall be fined within 
the ſtatute. K. Jon. 272. 0 

If a pariſh erect a cottage, without the particular direction of | 
the /. 31 El. 7. Vide 1 Sid. 359. 

A common herdſman, or ſhepherd, cannot inhabit in a cottage, 
not having four acres of land annexed, unleſs it was erected be- 
fore the /t. 31 Hl. 7. for the exception, as to them, is only to a | 
cottage heretofore made. 2 Injt. 737. 

do neither can a poor impotent perſon, unleſs in a cottage 
erected, according to the %. 43 l. 2. 2 Inft. 737. 


An information lay in B. &. for the erecting of a cottage, as . 
well as before juſtices of aſſiſe, or peace. 1 Sid. 359. 
But this is now reſtrained by the /. 21 Fac. 4. (Vide 1 Sid. 359.) ] 
An indictment, or preſentment for a cottage is bad, unleſs it 
be laid to be for habitation. R. 1 Sand. 135. 1 Mad. 295. ] 
And it ſhall couciude, contra formam flatuti, R. 1 Sand. 133. 
D. Skin. 505. 
And if the preſentment be in a lect, they ſhall not make an } 
amerciament under 104. 1 Sand. 135. | 
Yet it is not necefſary to ſay, that any one inhabits there, if \ 
the indictment ſays, it was erected for habitation, K. 2 Bl. { 


204, K. &. 504. . 
ut 


JUSTICES OF PEACT. 


But it is not within the f. 31 El. q. if a man erect a cottage 
for his own habitation, tho? he does not lay four acres of land to 
it; for the ſtatute extends only to cottages erected for the habi- 
tation of others. 1 Bul. 5 2. 

So, if a copyholder erect an houſe upon his copyhold, and 
does not lay four acres of land to it, it is not within the ſtatute, 
R. 1 Bul. 5 2. | 

So, if a cottage was erected upon the manor of A. before his 
purchaſe, and he does not take rent for it; 4. ſhall not be pu- 
niſned. R. Jon. 273. 

If the indictment does not ſhew by whom the cottage was 
erected, it ſhall be quaſh'd, R. Fon. 273. 

So, if an indictment be, for erection and continuance, with 
out ſaying, to both, contra farmam flatuti, Comb. 307. | 

[By fat. 15 G. 3. c. 32. the fat, 31 £172, is repealed, ] 


(B. 85.) Inmates, 


By the /. 31 Fl. 7. no inmate, or more families than one, 
ſhall dwell in any cottage, on pain that the owner of ſuch cot- 
tage, placing or ſuffering ſuch inmate, Oc. ſhall forfeit to the 
lord of the leet 10s. per menſem : whereof the juſtices of peace at 
the ſeſſions may inquire by indictment, Cc. and award execution 
for the forfeiture by Veri facias, elegit, capias, Ec. Vide Leet, 
L. 14.) 

But by the . 43 El. 2. churchwardens and overſeers of the 
poor may place inmates, or more families than one, of impotent 

r of their pariſh, in one cottage or houſe. 

Before this ſtatute there was no remedy againſt inmates, but 
by by-laws in the leet. X. 45. 4. 

A man is accounted an inmate, who not having ſuſſicient to live 
of himſelf by his land, art, or trade, dwells in part of another's 
houſe. Kit. 45. 5. 

As, if common breakers of hedges, or otter idle or ſuſpicious 
perſons dwell in an houſe with another. Bid. 

Or, if a poor labourer dwells with another, and both go by the 
ſame door into the high ſtreet. 1bid. 

Or, if a man, not of ability, take certain rooms in an houſe, 
Jiid. 
But if a man demiſe parcel of the houſe where he dwells, 
and ſevers it from the other part, and makes ſeparate doors to 
the high-ſtreet, the leſſee is not an inmate; for they are two 
houſes. Bid. 

Or, if a man take another ad menſam, or to ſojourn with him, and 
he has certain rooms; he is not an inmate. {b:d. 

Or, if a man take his married daughter with her huſband, accor- 
ging to agreement, and ſuſfer them to have certain rooms in his 
houſe. Kit. 45+ b. 

Or, if he ſuffer a gentleman to have certain rooms in his houſe, 
who does not table with him, but goes to a victualler's for his ſuſ- 


tenance, Kit. 45. bo 
[Defen. 
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JUSTICES OF PEACE. 


[Defendant having houſes in Saint Catherine's leaſed the room 
to ſeveral families. The Ch. J. (Pratt) ruled, that it was not ay 
in the ſtatute; for a houſe is not a cottage. Rex y, Paltle, M , 


G. Str. 405.] 
Pratt, Ch. J. held, that inmates in cottages in market- towns are 


exempt, and that where the houſes are contiguous, they are part of 


the town. Ibid. 

This ſtatute extends to a cottage, that has inmates within a ci: 
borough, or town, as well as elſewhere. 2 Inft. 7 38. „ 

And to an inmate in a cottage, that has above ſour acres 
of land annexed to it, as well as in cottage that has no 
land. Bid. 

But one indictment againſt ſeveral for having inmates ſhall be 


quaſhed. 2 Rel. 164. 
(B. 86.) Wood - ſtealers, &c. 


By the ,t. 43 El. 7. any convict, by confeſſion or one witneſs, 
before a juſtice of peace, mayor, c. that he cut or took away 
any corn growing, or robbed any garden or orchard, or for break- 
ing or cutting a hedge, pales, rails, or fence, or pulling up fruit 
trees, with intent to carry away, or cutting or ſpoiling wood, un- 
derwood, poles or trees, not being feiony, or for procuring, or 
knowingly receiving ſuch offender, ſhall pay to the party ſuch 
recompence, as the juſtice of the peace ſhall direct; or, if unable, 
ſhall be delivered to the conſtable to be whipped ; and for the 
ſecond offence ſhall be whipped: and the conſtable refuſing to 
whip ſhall be committed to gaol, without bail till he procure ſuch 
ae Provided a juſtice of peace ſhall not act in his own caſe, 


unleſs aſſiſted by ſome other juſtice. 


By the ft. 15 Car. 2. 2. a conſtable, or any perſon, may in his 
pariſh, &c. apprehend whom he ſuſpects of having or carrying 
any wood, &c. or any bark, gates, ſtiles, poſts, rails, pales, 
broom, or furze, (and the conſtable by warrant of a juſtice of 
peace may ſearch the houſe and yards of any ſuſpected, &. 
and finding, may apprehend) and carry before a juſtice of peace 
of the county or town: and if he cannot give a ſatisfactory ac- 
count, how he came by ſuch wood, with the owner's conſent, 
or by a day ſet, produce the ſeller, or a witneſs to prove the fale, 
he ſhall for the firſt offence pay ſuch ſatisfaction to the owner, 
and in ſuch time as the juſtices ſhall appoint, and likewife a ſum 


not above 105. to the poor, and on non-payment ſhall be whip- 


ped by the conſtable, or ſent to the houſe of correction, as the jut- 
tice thinks beſt, for not more than a mgnth: for the ſecond offence, 
he ſhall be ſent to the houſe of correction for a month, and kept 
to hard labour: for the third offence ſhall be deemed an incorri- 
gible rogue, 

And if any buys ſtolen wood, Sc. of any, whom he 
might juſtly ſuſpect to come unlawfully by it, a juſtice ol 


peace having examined, and found the matter on oath, ſhall 
order 


JUSTICES OF PEACE. 


order the buyer to pay treble value to him, from whom the wood, 
He. was ſtolen, and if not paid, ſhall levy it by diſtreſs and ſale, 
and ſor want of diſtreſs, commit the offender to gaol for a month, 
without bail. 

But none ſhall be proſecuted on this ſtatute, but within ſix 
weeks after the offence, 

The ſtatutes 43 E. 7. and 15 Car. 2. 2. extend to gentl-men as 
well as others; for the court cannot make a &diiltinftion between. 
the quality of perſons, Per Cur” B. R. Trin. 2 Aun, ngen convic= 
tion of one Burnaby. 1 Sal, 18 1. | 

But juſtices of peace cannot make a conviction upon theſe 
ſtatutes, if a property be claimed iu the wood z and if they do, 
a prohibition lies, or an action apainlt him who levied the 
damages awarded by the conviction, Per Cur. in Burnaby's caſe, 
1 Sal, 182. 

And after a conviction removed by cerli2rart, the defendant may 
ſuzzeit his property by way of pi.a. Per Z:lt, but the cilers cont, 
in Burnal ys coſe, 1 Sal. 182. 

And it the conviction does not ſpecify the certain number of 
trees, or quantity of wood cut, it is bad. R. Trin. 2 Ann. B. R. 
in Burnaby's cofſ', 1 Sal. 151. 

[By ff. 23 G. 2. c. 25, perſon convicted by one juſtice of 
ſtealing or mauciouſly deftropng turnipe, ſhall make ſatisſac- 
tion to the owner, and pay not excecding 10s, to the poor, 
or in default be committed not exceeding a month, or 
whipt for firit offence; and for the ſecond conmitted for three 
months.] 

[By J. 6 G. 3. c. 36. perſons in the night-time deſtroying or 
taking timber tree, or tree Iikely to become timber, or in an incloſ- 
ed ground, any roots, ſhrubs, or plants, of 5 5. value, and all aid- 
ing and receiving, are guilty of felony, and may be tranſported ſor 
ſeven years.] 

[By . 6 G. 3. c. 48. perſon damaging or carrying away 
timber- tree, or tree likely to become timber, or any part, or 
the lop or top, convicted before one juſtice, ſliall torteit not 
exceeding 200. and charges, or be committed from twelve to fix 
months for firſt offence, 30 J. or from eighteen to twelve months 
for ſecond offence, and felony and tranſportation for ſeven years 
for third offence. ] | 
| [Oak, beech, cheſnut, walnut, aſh, elm, cedar, fir, aſp, 
lime, ſycamore and birch, are timber; and by f. 13 G. 3. 
c. 33. poplar, alder, larch, maple and hornbeam are ſo 
alſo. N. B. Pixx ts omitted in bith act, probably thro 
inattention.] 

[Deſtroying or carrying away root, ſhrub, or plant, out of 
ſield or cultivated land, convicted before one juſtice, forſcits 
not exceeding 485. and charges for firſt offence, 5 J. ſor ſecond 
offence, and felony and tranſportation tor ſeven years third 
offence. ] 

[Deſtroying or carrying away from woods, underwoods, or 
wood-grounds, any wood underwood or ticks, or having the ſame 
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JUSTICES OF PEACE. 


in their cuſtody, and not giving good account thereof, convicted 
before one juſtice, forfeits not exceeding 40s. and charges for firſt 
offence, 57. for ſecond offence, and deemed incorrigible rogue for 
third offence.] - 

[By /. 9 G. 3. c. 41. this clauſe is extended to the king's foreſts, 
©, and to hollics, thorns and quickſets there, or any other 
wood-grounds, ] 

[On non-payment, commitment to hard labour for one month, 
and once whipt, for firſt offence; and for three months, and thrice 
whipt for {econd ottence.] 

[Perſon attempting to hinder feizing offenders, forfeits 10/, or 
hard labour not exceeding fix months.] | 

[By %. 13 G. 3. c. 32. perſons ſtealing or maliciouſly deſtroying 
turnips, potatoes, cabbages, parſnips, peaſe or carrots, on convic- 
tion before one juſtice forfeit 105. above the value to be given to 
the owner and poor. The owner may be evidence, and then all 
the forfeiture goes to the poor, ] 


(B. 87.) Vicuallers. 


By the . 23 Ed. 3. 6. mayors, bailiffs, Sr. ſhall in- 
quire and puniſh victuallers, who tell at exceſſive prices; 
and if convict of neglect in inquiring ſhall pay treble price. 

By the /. 12 R. 2. 3. Raft. (which confirms the ſtatute of 
victuals) it is enacted, that victuallers be juſtiſied by juſtices of 
peace at the ſuit of the king, or of the party, 

By the /. 12 Ed. 4. 8. mayors, bailiſfs, c. and thoſe who hare 
charter, ſhall have the ſole ſurveying of a victuailer; and all patents 
to others for that purpoſe are void. 

Juſtices of peace may inquire of victuals, and victuallers who do 
not obſerve the aſſiſe. Seb. Cro. Car. 113. 

By the /g. 12 Ed. 2. 6. an officer in a city or borough, who hath 
an aſſiſe, ſhall not merchandize for wine or victual, on pain of for- 
feiting it, either in groſs or by retail, 

By the /. 6 R. 2. g. a victualler ſhall not execute a judicial office 
in a city, or borough, if ſufficient beſide. 

But by the /. 3 H. 8. 8. if a victualler be choſen officer, tro 
others, not victuallers, choſen by the commonalty, ſhall be ſworn 
with him to ſet prices, &. And then ſuch oſſicer may fell victual 
in groſs, or by retail. 

By the /,. 6 R. 2. 10. aliens amyes may bring fiſh, or other vie- 
tual to cities, boroughs, &c. and there fel! them by retail, or in groſs, 
Confirmed by the /. 1 H. 4. 17. | 

And by the ff. 14 H. 6. 6. adiſturber of ſuch foreigner for- 
feits ten pounds. 

By the ff. 4 H. 7. 3. in London, or any walled town, (ex- 
cept Berwick and Carlifle) or in Cambridge, no butcher {hall kill 
within the walls, on pain of 12d. for every ox, aud 8d. for 
every other beaſt. 

by | 


JUSTICES OF PEACE. 


By the ft. 31 H. 3. of Pillery and Tumbrel, a jury ſhall inquire 
of a butcher, who ſells contagious fleſh, or dead of the murrain, 
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of Corrupt 


viftual. 


a cook who ſeeths unwholſome fiſh or fleſh, and of ſuch who buy Vd Leer, 


fleth of Jews, and ſell it to Chriſtians, 

By a ff. incerti temporis (H. 3 Ed. 1. or Ed. 2.) 2 
butcher who fells ſwine's fleſh meazled, fleſh dead of the 
murrain, or bought of Jews, for the firſt offence ſhall be amerc- 
ed; for the ſecond pilloried; for the third put to fine and impri- 
ſonment; for the fourth ſhall abjure the town. Vide Keble's Sta- 


tutes, fre 86. 17 Ed. 2. 7. 
By the /. 23 Ed. 3. 6. butchers, fiſnmongers, regraters, hoſt- 


lers, Drewers, bakers, poulterers, and all other ſellers of victuals 
{hall ſell at reaſonable prices, having regard to the price in places 
adjoining. 

By the ff, 13 R. 2. 8. victuallers ſhall have no more gains than 
is limited by the juſtices of peace, on pain to be puniſhed at their 
diſcretion, where no puniſhment 1s expreſsly given, 

By the ff. 25 H. 8. 2. on complaint of enhancing the prices 
of victuals, the lords of the privy council, and juſtices of either 
bench, chamberlains, chancellor and barons of the excheguer, or 
ſeven of them, (whereof the lord chancellor, treaſurer, lord 
preſident, or privy ſeal to be one) may ſet the prices at whiclt 
all ſhall fell after proclamation made: but mayors, bailiffs, 
Sc. of towns corporate may ſet the prices, as before this act. 

By the ,. 2 & 3 Ed. 6. 15. a butcher, brewer, baker, poulter- 
er, cook, or fruiterer conſpiring to ſell at certain prices, forfeits 
101, for the firſt offence, or twenty days impriſonment with bread 
and water only, on non-payment in fix days; 20%. for the ſecond of- 
ſence, or pillory; 4o/. for the third offence, or pillory and one car, 
and be infamous. Vide Leet, (L. 14.) 

If a corporation of any of theſe victuallers confpire, they ſhall 
be diſſolyed. 


Pide Leet, (L. 9.) 
(B. 90.) Weights and meaſures, 
By the f. 11 H. 7. 4. two juſtices of peace (1 Qn.) by exami- 


nation ox inquiry, may hear and determine offences in mayors, &c, 
for not making, ligning, and veiwing wicghts and meaſurcs, or in 
buyers and ſellers by defective weights and meaſures; and may 
ſet a tine and amerciament on the offenders, and deſtroy ſuch de- 
tefive weights and meaſures, 

(By . 10 G. 3. c. 44. trader ſubject to exciſe, uſing 
falſe ſcales or weights, to defraud the king of duties, for- 
jeits 1001. 


As to Troy weight, Vide Leet, (L. 6.) Lid. Ii. 273» 


A3 to Averdupis, Vide Leet, (L. 7.) 
Herdu- 


(L. 10. ] 


(B. 89. 
Price. ) 
Vae Leet, 

L. 9. 14.0 


Jer. 2. 
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654 JUSTICES OF PEACE, 


Averdupois is ſo called, becauſe it gives full weight. 4 
Inſt. 3. 

A Averdupois weight are weighed all phyſical drugs, wax, pitch, 
tar, iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe, and all com. 
modities ſubject to waſte. 4 Ii. 273. | 

By the ff. Comp. Pond. 255. weight makes a pound of lead, 
12 pounds a ſtone, 6 ſtone wanting 2 pounds a formel, 30 ſor- 
mel a load. 

By the /. Comp. Pond. the ff. 25 Ed. 3. 9, and 
31 Ed. 3. 8. 14 pounds of wool make a ſtone, 26 ſtone 
and no more a ſack, and 12 ſacks a laſt-So, the /. 11 H. 
7. 4. Dav. 8. 5. 


(B. 91.) By the /. M Ch. ꝙ H. 3. 25. /t una menſura vini per tetum reg. 
What mea- num, et una menſura cerviſie, et una menſura bladi, ſcilicet, quarte. 
38 a rium Lond. F 

So, by the ff. 25 Ed. 3. 10; 13 R. 2. 9; 27 Ed. 3. 10; and 
16 Car. 1. 19. 
By the /. Comp Men. 31 Ed. 1. by conſent of the whole realm, 
the king's meaſure was made; viz. 32 grains of wheat, in the 
midſt of the ear dry, make a penny ſterling; (or 24 grains 
of barley 4 Inff. 273, 4.) 20d. make an ounce; 12 ounces 
make a pound; 8 pounds make a gallon of wme; 8 gallons 
make a buſhel; 8 buthels make a quarter. Confirmed by the 
ft. 12 H. J. 5. 
A pound weight is a pint in meaſure; 2 pints make a quart; 
2 quarts make a pottle; 2 pottles makes a gallon; 2 gallons make 
a peck; 4 pecks make a buſhel; 4 buſhels make a comb; 2 combs 
make a quarter; 6 quarters make a weyz 10 quarters make a laſt, 
4 Inſt. 274. 
By the /i. 25 Ed. 3. 10. confirmed by the ft. 15 N. 2. 4; 1H, 
5. 10. and by the /. 11 H. 7. 4. the quarter ſhall. contain 8 buſh- 
els, and no more, 
By a fe. incerti temporir, ( H. 3 Ed. 1. or Ed. 2.) 4. oe 
fiſt. Toll ſhall be taken by the king's meaſure. Vide Rebler 
Stats. fo. 85. 
De Menſurd Vini & Cerviſue, Vide pa, (B. 94, 98.) 


(B. 92.) By the ff. comp. ulnar”, three grains of barley, dry and round, 
n make an inch; 12 inches make a foot; 3 feet a yard; 5; yards and 
enen der an half a perch; 40 perches and 4 in breadth make an acre. Jide 

A. de menſ. terris 33 Ed. 1. 4 14. 275. 

By the /. 27 H. 8. 6. four inches make an hand. 

A yard and quarter make an ell; 5 yards and an half make 2 
pole or perch: 40 poles make a. furlong; 8 furlongs make an 
Engliſh mile. 4 Inhl. 274. a | 

Seven feet make a fathom, Dalt, 121. (Edition of 1727 
370.) 


" (B. 93+) By a ft. incerti temporis, (I. 3 Ed. 1. or Ed, 2) 9. de pift No 
Manner of corn ſhall be ſold by the heap, cxccpt oats, malt, and meal. Vice 


mealuting. 2 
K. es Statutes 86. 
2 Py 


JUSTICES OF PEACE. 


By the ſame ft. 4. no toll ſhall be taken by the heap, but 
by ſtrick. 3 
8 * by the ſame f. 8. any convicted of double meaſure, a grea- 
ter to buy by, and a leſs to ſell by, {hall be impriſoned. Vide Kebles 
| Statutes 85, 86. 17 Ed. 2. | 


Aſſſe is ſometimes taken for an ordinance, for putting things into 
z certain rule and diſpoſition. Lit. S. 234. 

Cervifa in tlie antieut ſtatutes includes beer, 4 Inf. 262. in 
nurg. 

Bier is a Saxon word. 4 J. 262. in marg. 

By the /. M. Ch. 9 H. 3. 25. per tetuum regnum fit una menſura 
errviſics | 

By the /?. menſ. 31 Ed. 1. a penny ſterling ſhall weigh 32 
grains of wheat dry in the midſt of the ear; 20 pence make an 
ouncez 12 ounces a pound; and 8 pounds a gallon of wine. 

By the /. 23 Fl. 8. 4. every barr-! of beer ſhall contain 36 
gallons, 2 kilderkin 18 gallons, a firkin 9 gallons, of the king's 
{tandard gallon z and a barrel of ale 32 golions, a kilderkin 16, 
and a firkin 8 gallons of the ſame ſtandard, 

By the „. 12 Car, 2. 23. a barrel of beer ſhall be 36, of ale 
32 gallons, according to the ſtandard of the ale quart, 4 of 
which make a gallon ; and of other liquors, according to the wine 

llon. 
pe the /. 1 W. & M. 1 /. 24. a barrel of beer and ale ſhail 
be 34 gallons, by the ale quart. f 

By the „f. 11 & 12 V. 3. 15. a retailer of ale, or becr, ſhall 
ſell only by the ſtandard ale quart, or pint, duly marked, on 
pain of a fum, not above 409. nor under 105. a moiety to the 
poor, a moiety to tic informer, to be levied by juſtices on goods 
of the offender, on oath of one witneis in thirty days. 

And the officer of exciſe thall gratis bring the ſtandard quart 
and pint to every borough and town, by 24 June 1700, if no 
braſs ſtandard quart and pint already there, on pain of 5 /, 

And the mayor, Cc. ſhall fee every quart and pint meaſured 
by it, and mark't with V. R. and a crown, on requell, or for- 
feit 5/1, and treble damages and coſts to the party. | 

By the 2 © 3 Ed. 6. 10. in June, July, and Arguft, malt 
ſhall be ſeventeen days in the fatt, floor, ſteeping and drying, 
and at other times three weeks, on pain of 24. per quarter, other- 
wiſe it cannot be wholeſome ; he that mingles ill made malt, or 
of mow-burnt or ſpired barley with good, forfeits 2 5. per quar- 
ter, and he that ſells it not well troddden, rubbed, or fanned 
ſorfeits 20 d. per quarter; a moiety to the king, a moicty to the 
informer. | 

By the ff. 1 Fac. 18. an importer of corrupt or unclean hops 
forfeits them, and the brewer,- who uſes them, ſorfeits the value. 

(By . 2 G. 3. c. 14. if brewer or retailer mixes ſtrong beer 
or ſtrong worts after gauging, with {mall beer or wort, or water, 
he forfeits 50 J. 

| * By 
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Afliſes, and 
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(B. 95.) 


rice, 


(B. 96.) 
Or bread, 
Vide Leet, 

(L. 8.) 


JUSTICES OF PEACE. 


By the ,. Af; Pan, and Cerv. 51 H. 3. when wheat is ſold at 
35. or 34. 4 d. per quarter, barley at 20 d. or 25. oats at 164 
bre wers in Cities ſhall ſell two gallons of beer or ale for a penn f 
and out of cities three or four gallons; and when in cities 4 
ers ſell three, out of towns they ought and may ſell four gallons 
for a penny. 

By the ff. 23 H. 8. 4. none ſhall ſell a barrel, kilderkin, or 
firkin of beer or ale, but at the prices ſet by the mayor, we. in 
towns corporate, and by juſtices of peace out of towns, on pain 
of 65. for a barrel, 35s. 4d. per kilderkin, 2 4. per firkin, 107, ſor 
a greater and 12 d. ſor a leſs veſſel. 

By the „f. 1 Fac. g. an inn-keeper, alehouſe- „or victual. 
ler, who ſells + than a full quart of the beſt As ale, — 
quarts of ſmall for a penny, forfeits 205. to the uſe of the poor 
to be levied by diſtreſs and fale after fix days, or elſe by impri- 
jonment. | 

By the ,. 12 Car. 2. 24. no brewer, or retailer of beer or ale 
Mall take more than the exciſe above the uſual prices, but as 
much as the exciſe is above the uſual prices he may take, 

By the /. 1 /. & M. 1%. 24. no retailer of beer or ale 
ſhali during that act be impleaded, for ſelling above the prices be- 
fore appointed. 

{By the f, 2 G. 3. c. 14. no brewer or retailer ſhall be ſucd 
for advancing the price of ſtrong beer in a reaſonable degree.) 


By the ff. 51 H. 3. Af. Pan. and Cerv. when a quarter of 
wheat was 12 d. waſtel bread of a farthing ſhall weigh 61. 16. 
cocket bread of the ſame corn, more than waſtel by 25. ; of worie 
corn, more by 55.3 ſimnell bread leſs than waſtel by 25. ; bread 
of the whole wheat ſhall weigh a cocket of 5 5. more than waſte], 
and an half; bread of treet ſhall weigh two wattels ; bread of 
common wheat ſhall weigh two great cockets, & ſic pro rata, 


According bo this proportion, the aſſiſe of bread at this day, 
when wheat is ſold at 


Wheaten. Houſehold. 
11 I. oz, dwt, J. og. dwt. I. oz, dt. 
20 f. per quarter, penny W * 
Sls wh T 4 18 s 3.6 2 9 16 Troy 
24 A penny white loaf will 1 2 2 3 9 9» 2 4 4 
28. then weigh z © 1 (7 6 0 2 0 2 
32 <= Et fic fre rata, the pen- [ow 11g 1 316] - [1.9 2 
365 | ny weight being now z d. | © 9 8 8 FS 9 Z 1 616 
40% which was then a penny Jo 8 9 (3% G12; S 1 418 
447 Piſterling, and a pound of ) © 713, Your 10 5 11 1 * 
48 filver being but 20s. till o 7 1 0 10 10 N 121 
52 | raiſed by H. 6. to 302. fo 6 10 oO 9g 14 1 2 0 
5657 by Ed. 4. to 403. by H. lo 6 © 0 9 © 1 
bo® ) 8. to 455. and ſince to 60s, Co 5 11 &© 8 8) o 11 3 
Wingate's Abridgmenty Weights 3. 


At the time of the ſtatute 51 H. 3. according to this afliſe by 


the computation of the king's butter, a baker in every quarter of 


wheat gained 4d. and the bran and two loaves, three halfpence 


for three ſervants, an halipenny for two lads, an halfpenny for 
g {alt 


Ma 


JUSTICES OF PEACE, 


lt, an halfpenny for yeaſt, a farthing for candle, 2 4 for wood, 
and an halfpenny for his boutel, Raft, Weights 2. Vide the ff, 
51 H. 3. Af. Pan, & Cerv. 

But by the book of aſſiſe now in uſe publiſhed by proclamation 
Elia. bakers are allowed for their charge in baking in every 
quarter of wheat of a middle price 4s. and bakers in a town cor- 
porate, who pay ſcot and lot, 6. Wing. Abr. Weights a. 

By the ff. 51 H. 3. Af. Pan. & Cru. and the ft. de pit. in- 
rerti temporis (H. 3 Ed. 1. or Ed. 2.) the aſſiſe ſhall be ſet ac- 
cording to the middle price of wheat, and not changed but on 
the increaſe or decreaſe of 64d. in the ſale of one quarter. Vide 
Nelli t Statutes 85. 

[By 10 G. 3. c. 30. Michaelmas quarter- ſeſſion ſhall appoint 
perſons in (from two to ſix) market-town, to make weekly re- 
turns of the prices of corn to a perſon at the treaſury, to be ap- 
pointed by the treaſury, and to ſend duplicates four times a year 
to the clerk of the peace; the returns to be publiſhed weekly in 
the Gazette, ] 

he commiſſioners of cuſtoms are to tranſmit annually to 
treaſury an account of corn exported and imported, and bounties 
and duties paid and received, ] 

By /. 31 G. 2. c. 29. 3 G. 3. c. 11. and 13 G. 3. c. 62. 4 
new aſſize of bread is ſettled; whereby, when wheat (with the 
allowance for baking) is at 


Wheat. Stand. Wheat. Houth, 
Cz. dr. OZ. dr. 0z. dr. 


$5, per buſhel, the penny-loaf weighs 12 1 13 14 16 6 
And the peck-loaf ſhall be fold for 15. 11d. 15. 8d. 15. 5d. 
And the magiſtrates have power of permitting bread to be 
made of other grain; and when the price of grain, and allou- 


ance for baking, is at 5 J. per buſhel, the penny loaf ſhall weigh, 
Rye. Barley. Oats. Beans. Malin. 


(J wheat, + rye. 
07. dr. OZ, dr. Oz, dr, OZ. dr. im & . ) 


$2.20 13 8 6 4 16 12 14 — 
Peck loaf 15. 10d. 15. 9d. Ji. 8d. 1. 44d. 15s. 8d. 


[There is a penalty from 10/. to 405. for uſing allum, &c. or 
for having it in poſſeſſion, from 5/. to 40.1. for adulterating meal, 
and from 5 J. to 205. for adulterating bread; 5 s. per ounce defi- 
ciency in weight; from 40. to 10 f. for not marking bread, ] 

(The proportion between the three forts of bread made of wheat 
1s to be, as 8, 7, 6. The quantity of wheaten which is ſold 
for 8d. rauſt be ſold ſor 7 d. if ſtandard, and 6d. if houſ- 
bold-bread; or, the money which buys 6/5. of wheaten, 
wil buy 7 /5, of ſtandard, and 8/5. of houſhold-bread. And 
white 2d, loaves to be three-fourths of the weight of 
rheaten.] 


By the fg. de hiſt. incerti temperis, ( H. 3 Ed. 1. or Ed. 2.) every (B. o7.) 
baker ſhall have his own mark for his bread. Fide Keblés Sta- LY of 
4er. 
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(B. 98.) 


Of vine. 


+ (So, by 
the fl. 2 H. 
6. 11. 


JUSTICES OF PEACE. 


By the /. 51 H. 3. twelve men ſworn ſhall inquire of the price 
of wheat, and if bakers keep the aſſiſe; and the bailiff ſhall brin 
in all the bakers with their meaſures, 5 

By the ſame flatute, if a baker be convicted, that he hath not 
kept the aſſiſe, ſor the firſt, ſecond, and third offence he ſhall he 
amerced, if he exceed not above 25. And by the /. de pift. incerti 
temporis (H. 3. Ed. 1. or Ed. 2. not above 2s. 6d.) weight in 3 
farthing loaf; but if he want more weight than that, or if he offend 
often, tho' he want leſs, he ſhall be ſet in the pillory without re. 
demption. ide Nelles Statutes 85. 


The ½. M. Ch. 9 H. 3. 25. provides, guad fit una menſurg 
viui per totum regnums | 

By the /. 2 H. 6. 11. non ſhall import, or make a ton of wine, 
unleſs it contain 252 gallons, a pipe 126 gallons, and the tertian 
and hogſhead after the ſame rate, on pain to forfeit the ſaid wine, 
to the lord of the town, one fourth to the informer: and juſtice; 
of peace, and mayors and bailiſis who have power of the peace, 
may inquire of this ſtatute, 

And by the %. 18 H. 6. 17. it is ſaid, that by the antient aſſiſe, 
every ton ought to contain 252 gallons, every pipe 126 gallons, 2 
tertian 84, an hogſhead 63 gallons, + 

By the %. 1 R. 3. 13. the but ſhall contain 126 gallons, the bar- 
rel 315 gallons, rundlet 183 gallons. 

Twelve ounoes make a pound, eight pounds a gallons of wine, 
4 Lit. 274. | 

By the ff. 27 Ed. 3. 8. all wine imported for fale ſhall 
be duly gauged by the king's gauger, or his deputy; and 
the refuſer forfeits his wine, and ſhall ſuffer impriſonment and 
ranſom; and if the ton wants of the aſliſe, he ſhall abate in 
his price. 

By the ff. 31 Ed. 3. 5. a ſeller of a ton or pipe of wine ungaug- 
ed, ſhall forfeit it or the value to the king. 

By the /. 18 H. 6. 17. a ſeller of a ton, pipe, tertian or hoyſ- 
head of wine, not gauged, forfcits it, or the value, a moiety to the 
informer; and if it want of the aſſiſe, he ſhall abate in the price re 
rata, on pain of forfeiture. 

By the ,. 1 R. 3. 13. it is alſo enacted in like manner. 

By che f. 28 H. 8. 14. (which confirms the 1 R. 3. 13.) the 
gauger thall mark the contents of the ton, c. on the head of ſuch 
veſſel. 

By the ff. 1 W. & 1M. /eff. 1. 34. no retailer of wine ſhall ſel 
but in pewter ſealed, on pain of 51. to the informer. 

By the ft. 2 WW. & M. /eff. 2. 14. any convict by confeſhon, or 
two witneſſes in thirty days before a juſtice of peace, forfeits hity 
ſhillings. \ 

The king cannot licenſe to break the aſſiſes of wine by a nn dl. 
ante of the ft. de piſtoribus. Jau. 343. 

By che g. 4 Lid. 3. 12. aſſay ſhall be made of wines at Fate 
er Michaclmas, or ofiener, by lords, or mayors and bailiffs of wu 


JUSTICES OF PEACE. 


and all found corrupt ſhall be poured out, and the veſſ-!s broken: 
and the chancellor and treaſurer, juſtices of either bench, and of 
aſſiſe, ſhall have power to inquire of mayors and miniſters of 
towns, if they do according to the ſtatute, 

By the ff. 12 Cir. 2. 25. no merchant, vintner, ſeller, or 
retailer of wine ſhall mingle or utter the ſame mixt with 
other ſorts of wine, cyder, perry, ſtum, honey, ſugar, vitriol, 
molaſſes, or any ſyrup, iſinglaſs, brimſtone, lime, rains, water, 
other liquor or ingredients, clary or other herb, or an geſh, on 
pain of 100/. to the ſeller in groſs, and 40/. to the retailer, a moi- 
ety to the king, and a moiety to the informer, 

By the . 1 W. & JM. 1 fe. 34. if any ſell by groſs, 
or retail, any wine corrupt or afulterated or adul:erate any 
wine, he forfeits 300/. a -moiety to the king, and a moiety 
to the informer, 

The king cannot diſpenſe with the ſtatutes againſt corrupting 
of wine. Jau. 344. 
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By the ff. de piſt. incerti temporis (H. 3 Ed. 1. or Ed. 2.) a gallon (n. 39.) 


of wine ſhall be at 12d. and if taverners exceed, their doors Price. 


ſhall be ſhut up by the mayor and bailiſfs. “ Fide Keble's Sta- + Revealed 


tutes 8 5. 


by the,. 28 


By the fl. 4 Ed. 3. 12. wines ſhall be ſold at reaſon- Je. 28-1 


able prices. 

By the ff. 28 H. 8. 14. no wine French ſhall be fold above 8d. 
the gallon, 4d. the pottle, 2d. the quart, 1d. the pint; nor tack 
or ſweet wines above 12d. the gallon, 6d. the pottle, 3 d. the quart, 
and 1d. 3 the pint. And the lord chancellor, treaſurer, prefdey 
of council, privy ſeal, two chief juſtices or three of them might 2 
prices of wine ſold in groſs by the ton, Wc. And after proclamation 
none ſhall ſell above, on pain of 405. for every veſſel, a moiety to 
the king, and a moiety to the corporation, if in a town corporate, 
elſe to the informer, | 

By the . 7 Ed. 5. 6. no Gaſcoigne or French wine ſhall be ſold 
above 84, the gallon, nor Rochelle wine above 4d. per gailon, nor 
other wine above 124. per gallon on pain of 5/. 

But by the /. 5 El. 5. a retailer might ſell at prices, allowed by 
proclamation iſſued with the aſſent of ſuch lords, as by the %. 28 
H.8. 14. were to ſec prices on wines in groſs. 

By the ff. 12 Car. 2. 25. no retailer ſhall ſell Canary, Sbaniſb, 
or ſweet wines above 18d. per quart, nor French wine above 8d. 
fer quart, nor Rheniſb above 12d. per quart on 5/. penalty. Pro- 
vided the lord chancellor, &c. between the 2oth of November and 
the laſt of December may yearly ſet and alter the prices of wines; 
and then, not above thoſe prices. 13 

By the f, 1 V. & M. 1. /. 34. after roth September, 1690, 
none ſhall ſell French wine above 6d. per quart, on pain of 5; /. 
for the firſt, and 10 J. per quart for every other offence. 

By the ff. 24 H. 8.6. if any refuſe to ſell wine, at the prices 
ſet for ready money, he ſhall forfeit the value of the wine, unless 
he make oath, he keeps not the fame for ſale in groſs: and jute 
lets, mayors, &c, may on requeſt enter and eli the fame. 
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(B. 1co.) 
Wine lis 
eence. 


deals or PEACE, 


The king cannot diſpenſe with the ſtatutes, which limit the 
prices of wine. Jau. 343, 4. 


At the common law every one might ſell wine without re. 
ſtraint. R. 1 Sid. 6. Hard. 344. 

But by the /. 7 Ed. 6. 5. none ſhall retail wine, but in 
cities, boroughs corporate, poſt or market towns, on pain of 10 /. 
per diem, nor in cities or towns corporate, unleſs appointed by 
the head officer, and moſt part of the common council, alder. 
men, burgeſſcs, or commonalty there, by writing under the 
common ſeal : nor in a market town, unleſs licenſed by the 
juſtices of peace at the general ſcihons, by writing under the 
ſeals of the majority, on pain of 5 J. who {ſhall not licenſe aboxe 
two in any city, town, &c. except thoſe mentioned in the ſtatute, 

Yet the king might diſpenſe with any perſon to retail wine, 
notwithſtanding that ſtatute» Yau. 344. 346. R. 1 Sid, 6, 


Semb. Dy. 270. a. 


And king James the Firſt granted to the vintners of Londin, 
that every one free of their company, might ſell wine by retail 
or in groſs, within the city and ſuburbs, and three miles of the 
walls of the city, all ſea-ports, and in cities and poſt towng 
between London and Dover, and London and Berwick, notwith- 
ſtanding the 7 Ed. 6. which grant is good. R. Yau. 330. 348. 
Sc. 359. 

By the /. 12 Car. 2. 25. the king may commiſſion two or 
more, who may grant wine licences to whom they think fit, 
for a term not above twenty-one years, at a certain rent, without 
line, which ſhall not be aſſignable ; but they mult ute the ſelling 
of wine, or be owner of the houſe. 

Not to prejudice the univerſities, or company of vintners, 

By the /. 15 Car. 2. 2. 14. the duke of York and his heirs 
male had ſole power of wine licences, excluſive of the king: 


_ ſaving the privilege of the univerſities, and company of vints 


ners. 
And by the proviſo in the ſtatutes of 12 Car. 2. and 15 Car, 


2. the company of vintners have power to ſell wine by retail, 
Ec. without licence, as they might by the charter 9 Jac. &. 


7 alts 332. | 
So they may ſell by retail without licence of the mayor, Q. in 


a corporation, or of juſtices of peace in a market town ; for 


the clauſes in the /. 7 Ed. 6. extend only to private perſons, 


not to taverners. Dub. Hard. 344. 

So, by the ff. 7 Ed. 6. 5. that act is not to prejudice either 
of the univerlities, fo as there be not more taverns kept there 
than are provided for in the ſtatute, wiz. Oxford 3. Canis 
bridge 4.— | 

So, by the ſame flat, perſons, who by licence may have 2 
tavern, may tell wine by retail in their houſes, without other 
licence. Per Hale and JAilins, 2 Burins cont: Hard. 345. 
Dub, Hard. 464. 

But a licence to retail wine, does not import a licence to have 


a tayern. K. Hard, 348. 


li 
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a wine merchant ſells a gallon of wine in his own houſe, 
which is drank in another in the ſame town, he is a retailer 
within 12 Car. 2. c. 25. Aſtell v. Andrews, M. 13 G. Str. 
718. Ld. Raym. 1421. 

If a merchant ſells one dozen quart bottles, unmeaſured, it 
is retailing. B. R. Haſruell v. Chalie, P. 12 G. 2. And. 392. 
Sr. 1124. Reverſed by the lords, becauſe one dozen quart bot- 
tles was not found to be a retail meaſure; wenire de note 
awarded. Str. 1124+] 

Vide Leet, (L. 14.) 


(B. 101.) Dcfault of Officers. 


So juſtices of peace by their commiſſion may inquire of ſhe- 
fifs, ſtewards, bailiffs, conſtables, gaolers, and other oflicers 
who are remiſs in their duty. 

By the /. 23 H. 6. 10. juſtices of peace may inquire, Ec. 
if the ſheriff let to farm his county, on any of his hundreds or 
bailiwicks 3 or return bailiffs or their ſervants or any pannel ; or 
if he, his under-ſheriff, Sn. refuſe te bail thoſe bailable, (/ide 
Bail, (F. 5) or take more fees than allowed, (Vide Extortin.) 
for which they thall forfeit treble damages to the party and 40 /. 
2 moiety to the king, a moiety to the proſecutor. 

By the ff. 11 H. 7. 15. juſtices of peace, or any of them, 
may inquire if the ſheriff, ſhire clerk, &c. enter a plaint in the 
name of a plaintiff not preſent in perſon, or by attorney; or 
enter more plaints than one for the ſame cauſe; or more than 
there is cauſe of action for; and if he be convicted on exami- 
nation, he ſhall forfeit 40 s. for every default; which the jui- 
tices of peace, on pain of 40 3. ſhall certify into the excheguer, 

And ſuch juſlices of peace, or any of them, (to be appointed 
for theſe purpoſes at Mzrchaelmas ſeſſions by the cuftos rotulorum, 
or ſenior juſtice of the (quorum) may inquire of defaults, in 
bailifs not warning defendants to appear in the county court, 
or not doing their oſſice, who convicted, &c., forfeit 40 5s. for 
every default. 

And the ſheriff, &c. ſhall make no eſtreats to levy amercia- 
"1ents, till two juſtices of peace (one guru) have viewed 
their books, and till an indenture be made of ſuch eſtreats, 
under the ſeals of the ſheriſf and the ſaid juſtices ; and that the 


juſtices of peace ſwear bailiffs, not to levy more than contained 


in ſuch indenture, on pain of 405. for every default, Q. 

By the . 42 Ed. 3. 9. juſtices of peace may hold ſuit, if 
the ſheriff, &c. levy the king's debts, and do not thew the 
eſtreats under the exchequer ſeal to the party, and cauſe what is 
paid to be totted; who ſhall for default pay treble damages to 
tie party, and a fine to the king. 

And by the /. 7 H. 4. 3. the juſtices, before whom ifſues 
or amerciaments are forfeit, ſhall charge the clerk of the eſtreats 
en oath, to expreis in the roll of eſtreats the cauſe, the term, 
ihe nature of the writ, and parties between wham ſuch eſtreats 
and amerciaments were loſt. 
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662 JUSTICES OF PEACE, 
By the ff. 27 El 7. juſtices of peace may inquire, c. or 


ſhcriſfſs, &c. who return jurors without proper addition, or 
levy ifſues of any not in right chargeable with them, who ſhall 
forteit five marks to the queen, and five marks to the party 
gricved. | | 

By the //. 27 El. 12. an under-ſheriff, bailiff of franchiſe, 
their deputy or clerk, or any who meddles with the return of 2 
jury, or execution of proceſs, ſhall before juſtices of aſſiſe, 
cigſtot ratulorium, or two juſtices of peace (one guorum) take the 
oath of ſupremacy, and an oath not to uſe the office corruptly, 
nor take more than due fees on return of an enquelt, &. 
before he executes his office, on pain of 40 J. a moiety to the 
queen, a moiety to the proſecutor z and offences contrary to the 
act, or oath, juſtices of peace may hear and determine, and 
award proceſs by fer: facias, attachment, capias, or exigent, 


(B. 102.) Perjury; What ſhall be, and what not. 


} (B. 102.) 80, by the ff. 5 El. 9. juſtices of peace may inquire of per. 
{ 5 ee jury and ſubornation, contrary to that ſtatute. 
| Perjury was an offence, puniſhed upon indictment, or infor- 
4 mation, by the common law. 3 In/t. 163, 164. X. 12 Co. 
} | 102. 2 Go. 8. 5 Mod. 342. Vide ante, (B. 1.) 
J And therefore, if a man committed perjury, he might be 
| puniihed by information in the ſtar-chamber. 12 Co. 101, Dub. 
[} Dy. 242. b. 
i As, if he take an oath before him, who has lawful anthority 
| to adminiſter, and ſwear poſitively and falſey in a material point, 
Fl 3 Li. 164. Vide Serement. | | 
| And perjury ſhall be puniſhed, tho' it be committed by a wit- 
neſs for the king, in an information againſt others. 12 Co. 101. 
| 3 Lift. 164. R. per 2 F 2 Cro, 212. 
F So perjury in an anſwer in chancery, or exchequer, ſhall be 
{ punith-d by the common law. 5 Mad. 348. 3 J. 166. 
1 Or, in an anſwer to interrogatories. ' 5 Med. 348. 
j Or, in an affidavit in B. R. C. B. or Chancery, Sc. 5 Mod, 
[ 34% Sho. 335, 307. Per Che, 1 Rol. 79. 
Or, upon a wager of law. Ney 128. 
Or, upon a commiſſion for examination of vitneſſes. 
1 Tho' the examination was after the commiſſion determined by 
} the death of the king; if his death was not known. K. Gr. 
Car. 09. 
So, perjury in a court not of record: as, in a court-baron, 
s Mod. 348. Per Twiſd. 1 Mad. 55. 
Or, an eceloſiaſtical court. $5 Md. 348. 
In an affidavit made for obtaining a licence of marriage. 1 ent. 


So it will be perjury by the common law to ſwear a thing not 

known by him, tho” it be not falſe. R. Pal. 294. 3 I» 166. 

As, that A. in his preſence, revoked his will, tho he did it in 

| his abſence. K. Het. 97. 
| But 
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But it will not be perjury, if a man take a falſe, oath before 
him, who has no lawtul authority to adminiſter it. 3 1/1. 1635, 
106. 

Or, before him, who has no juriſdiction of the cauſe. 3 I. 
166. R. Tel. 111. 

So it will not be perjury, if the oath be not direct and poſitive : 
as, if he ſay, ut meminit, &c. 3 Inſt. 166. 

If an anſwer in chancery be falſe in a thing, which is not ſaid to 
be of his knowledge, but of his belief. R. 1 Sid. 419. 

So it will not be perjury, ualeſs it be in a point material to the 
iſſue. 3 1nft. 167. 

As, if it be alked, whether payment was made for ſuck goods 
at one time, and he ſays, it was; it will not be perjury, if pay- 
ment was made, tho” not all at the ſame time. N. 2 Kol. 41, 42. 

If he ſwear, that he beat and wounded A. with his fword, it 
is not perjury if it was with a ſticx for all that is material, is 
the battery and wounding. R. Het. g7. 

But it is ſufficient, if it be in any degree material : as, if he be 
perjured directly in his anſwer in chancery, tho? it be in a matter 
not charged by the bill. 5 Mid. 348. Semb. 1 Sid. 274, 106. 

If he be perjured in his teſtimony, as to the credit of a witneſs, 
R. Sal. 5 14. 

But a man ſhall not be indicted for perjury, for breach of an 
oath'of his oihce : as, a judge, ſheritt, baihF, or other officer, 

So he ſhall not be indicted for perjury, if the matter be explain- 
ed by another part of the anſwer, affidavit, We, 

Or, by a ſubſequent anſwer. 1 Sid. 419. 


So, We ft. 5 El. g. a perſon who procures any witneſs to 
commit wilful and corrupt perjury, in any cauſe depending by 
writ, action, bill, plaint, or information in chancery, ſtar-cham- 
ber, or any court gf record, leer, frankpledge, azcient denen, 
hundred, court-baron, or court of ſtannaries, or a witneſs in 

rpetuam rei menzriam, ſhall forieit 401. or ſuifer impritonment 
for half a year, and ſtand in the pillory an hour in full market, 
and be diſabled to be a witneſs, Ce. 

And a perſon, who by ſubornation, or his own act, commits 
wilful perjury, &c. ſhall forfeit 204. and be impriſoned for fix 
months, and be diſabled to be a witneis; and it he have not 20 /. 
to be ſet on the pillory in a market-place, Sc. and have his ears 
nailed, and be diſabled to be a witneſs; a moiety of the forſeiturcs 
to the queen, a moiety to the party grieved, We, 

And upon this ſtatute the party grieved ſhall have his action. 
3 Bul. 147. 

Perſons grieved ought not to join in the action another, who 
does not appear to be aggrieved. Per 2 F. 2 Lev. 12. 

So the declaration is not good, unleſs it deſeribes the lands, in 
regard of which the perjury was committed. 2 Leo, 12. 

The plaintiff may ſue for a manifelt perjury, as the party 
grieved, though the verdict be for him. 4. 66, 7. 
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(B. 103.) 
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Bo an action for perjury lies againſt a Jew, tho' ſworn upon 
the Pentateuch only. 2 Keb. 314. | 

Or a witneſs ſworn upon the book of common prayer, havins 

12 the goſpels and epiſtles. 2 Kb. 314. 2 

ws 2 * perſon will be perjured within the . 5 Fl. g. if he ſwears 

book only.] falſely and poſitively in any trial, to the proof of the point in 
iliue, 

Or, to a circumſtance, which conduces to the proof of the 
iſſue, tho' it never was material, whether ſuch circumſtance 
were true: as, that the beaſts of B. were in ſuch a cloſe, be- 
cauſe they have ſuch a mark; where B. never uſed ſuch mark, 
Per 2 J. Dod. cont, Pal. 535. 2 Kal. 368. 

But a man is not puniſhable by this ſtatute, if he perjure him- 
ſelf in an anſwer in chancen), or the exchequer, for it extends only 
to witneſſes. 3 1. 166. 

In an anſwer by a defendant to interrogatories in the ſtar. 
chamber. R. Tel. 120. Cro. El. 148. | 

Or, in a depoſition for one, who is a party to the cauſe a /atere, 
As, where a man comes in upon aide prier. Dub, Yel. 22. 

Or, is added as 2 party by order in chancery, upon a bill be. 
tween other perſons. R. Tel. 22, 

So, if the perjury be in the ſpiritual court; for it is excepted 
by the /. 5 E. g. 


(B. 10g.) Perjury was indictable by the common law. 
ps CD And an indictment lies for it in B. R. tho' the perjury was in 
Be inge. another court. R. Pal. 294. 2 Kol. 244. 
meat, So an indiQtment, &c. hes againſt a witneſs for perjury, tho 
j ic 08%" the party te convicted upon his evidence. Ley 69. 

1-4" But an indictment does not lie he /i. 5 Hl. . for per- 
Flerca at an indictment does » upon t e t. 5 9 per- 
2 jury by a witneſs, who depoſes for the king, in an information by 
(E. cz.) the attorney-general in the excheguer. X. 2 Cre. 120. Adm, 

2 Ces. 212. f 

Or, upon an indictment. KR. 5 G. 99. a. 

So an indictment does not lie upon the ſtatute, for perjury in 
his own cauſe: as, upon a wager of law. X. Ney 128. 

So it does not lie, where the perjury was not as a witneſs, or in 
perpetuem rei memoriam : as, if perjury be committed in an anſwer 
and upon an examination to interrogatories in the ſtar-chamber, 
R. Cro. Il. 148. Tel. 120. Vide ante, (B. 103.) 

If the perjury be in a court of Męſminſber, and the party con- 
feſs it; his confeſſion being recorded, he may be ſet in the piliory, 
without indictment. 2 Mod. Ca. 179. 

'Tho' the perjury was in C. B. GS. 2 Mod. Ca. 179. 

An indictment for perjury ought to thew, that it was donc 
woluntarics R. She. 190. 3 /. 167. 

It ought to ſhew the exact breach: and thereſore, an indict- 
ment for ſwearing, that A. acknowledged that he was treated at 
N. uti revera A. did not acknowledge, that he was treated at the 
city of N. is not a good breuch. R. $ho, 335. 


* 
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That A. ſuborned B. to take an oath, that ſuch a one was 
reſent at a conventicle; without ſaying, that B. ſwore ſo. Semb. 
3 Mod. 122. 

If the perjury be ata trial, it muſt ſhew, what was the iſſue, 
and how the evidence tended to the iſſue. R. Cro. El. 148. 2 
Rol. 429. 

t muſt ſtate a legal authority to adminiſter an oath. Doug. 156. 
(151) 1 Term Rep. 59.“ 

#There muſt be an allegation of time and place, which are 
ſometimes mat ial and neceflary to be hid with preciſion, and 
ſometimes not. And. where time is not material, it needs not 
be poſitively averred, aud if under a wvidelicet, it may be rejected. 
1 Term Rep. 70, 71.“ 8 

If the perjury was before a commiſſioner of the chancery, it muſt 
ſhew the commiiſion under the great ſeal, ſo that there was a power 
to take the oath, N. 2 Kel. 429. 

So there ought to be the {ame certainty in an information at 
common law, as upon the ſtatute. S. 5 14. 

The indictment ought to ſhew, whether he committed the per- 
jury by ſubornation, or on his own accord, 3 17. 167. 

And hall ſay, fulfs valuntaric & carruptè dixit; for a concluſion, 
et fic commiſit voluntarium & corrupium pergurium, is not ſuſſicient. 
J If, 167. 

[On perjury in an anſwer in chancery, it is not neceſſary to 
prove the identity of the perſon who ſwore it, nor that any perſon 
fwore it; it is ſufficient if his hand-writing is proved, and that 

the maſter proves that the purat. was ſubſcribed by him (the 
maiter) as being ſworn before him. Kex v. Morris, T. 1 G. 3. 
2 B. IM. 1189.) 

[By ff. 23 G. 2. c. 11. in information or indictment, 
it is ſufficient to ſet forth the ſubitance of the offence, and 
before what court or perſon, with averment of the authority 
to adminiſter oath, and averment to falſify the matter where- 
m perjury is aſſigned, without ſetting forth the proccedings or 
the authority.) 

[So for ſubornation, ] 

[Juſtices of aſſize may order a witneſs to be proſecuted, and 
aſſign counſel; and the proſecution ſhall be without tax, duty 
or fee. ] | 

*Perjury being committed in the booth hall, within the limits 
of the county of a city, on the trial of a cauſe before a jury of the 
county at large, the indictment may be found and tried 
by juries of the county at large. Doug. 791. (760) et ſoq.* 

*Perjury committed at the Old Bailey, on a trial before a Mid- 
dlefex jury, is laid in, and tried by a jury of, the city of Landon. 


Lug. 794+ (763+)® 
As to action upon the ſtatute. Vide ante, (B. 133.) 


So an indictment lies for ſubornation. Vide aue, (B. 194.) 
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So, for giving 350 J. to A. to prove a writing given in 
evidence for another to be forged; for it tends to ſubornation 


: R. 2 Sho. Is 


For the judgment upon an indictment, or information for perju- 


ry at the common law, Vide 3 Int. 163. 


By conſequence of the judgment upon an indictment or infor. 
mation for perjury at the common law, the party thall be diſabled 
from being a witneſs, till he be pardoned. Sal. 514. Vide Teſt. 
moigne, (A. J.) | 

In an indictment, or information for perjury, upon the ſtatute, 
the judgment ſha!! be to forfeit 20/, and be impriſoned for fix 
months without baii or mainprize, and his oath from thenceforth 
not to be received in any court of record, until the judgment ſhall 
be reverſed. And if the offender have not goods or chattels to 
the value of 207. then to be ſet on the pillory in a market place, 
within the ſhire, Cc. and to have both his ears nailed, and from 
thenceforth to be diſcredited and diſabled for ever to be ſworn in 
any court of record, until the judgment be reverſed. Vide the ft. 

El. g. | 

: And the diſability of being a witneſs, being part of the judy. 
ment, cannot be pardoned; nor ſhall the party be reſtored, but by 
reverſal of the judgment. Sal. 514. 

But judgment ſhall not be given, unleſs the party be preſent in 

court. Shin, 684. | 

Tho' he be outlawed for it; for a capiat ought to iſſue, upon 

which he ſhall be brought into court. 16:d, | 


(B. 107.) Conſpiracy. 


Juſtices of yer and terminer have authority to inquire of conſe- 
deracies. 1 Sal. 174. | 

And therefore, an indictment lies for a conſpiracy of in- 
dicting for any offence temporal or eccleſiaſtical falſely, tho 
nothing be done in execution of the conſpiracy. R. 1 

Sal. 174. 
As, for conſpiring to charge a man with being father of a baſ- 
tard. R. 1 S. 174. | 

"Tho? it does not aver, that he is innocent; for it ſhall be in- 

tended, where he charges falſely. 1 Sal. 174. 

[One conſpirator may be convicted after the other is 
dead, or before he has pleaded. Rex v. Niccels, P. 18 6. 
2. 14227. | 

[If ſeveral perſons, in order to get the rewards for apprehend- 
ing highwaymen, agree that one of them ſhall procure a man 
to rob another of them, which is done, they may be indict- 
ed, and on convition ſentenced to fland in the pullory 
twice, to be impriſoned ſeven years, and till they find furc- 
tics for three years more. Macdaniel's, caſe, 121. T. 1755: 


Ader 121 ] (Unda- 
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JUSTICES OF PEACE. 


ndictment for a conſpiracy falſely to accuſe a man of 
taking hair out of a bag, the goods of 4. and cxaQting 
money and notes from him, as a compoſition for nt proſecut- 
ing, lies before quarter ſeſſions; for a conſpiracy is a treſpaſs, 
and tends to the breach of the peace. Rex v. Riſpal, T. 2 G. 
3.3 B. M. 1320. ; 
[Such indictment is good, though it does not ſay, taking unlaw- 
fully or feloniouſſy. Lid. 


(B. 108.) In what Cafes Juſtices of Peace have no Authority, 
Vide Ante, (B. 1. 3.) 


(C.) Convition by Juſtices of Peace. 
(C. 1.) In what Caſes neceſſary. 


If a ſtatute inflicts a penalty, for an offence to be de- 
termined by one or more juſtices of peace out of ſeſſious, 
there muſt be a conviction for the offence before the penalty 
levied. Vid. 1 Str. 127. 

And ſuch conviction ought to be made in due form. 


C. 2.) In what Manner. 


A conviction ought to be made in the manner the law requires, 
Vide ante, (B. 47.) 

And therefore the defendant muſt be ſummoned before he be 
condemned. | 

[But defect in the ſummons is cured by the defendant's appear- 
ance. Rex v. Johnſon, M. 6 G. Str. 26 1.1 | 

If the conviction does not ſhew the defendant to be ſummoned, 
it ſhall be quaſhed. Mad. Ca. 41. 

So, if it does not ſhewa ſummons at a poſſible day: as, if he ſavs, 
whereas A. was ſummoned to appear, and did appear on TNA 
17th April, where the 17th April was Friday, K. 1 Sal. 181. 
Mad. Ca. 41. 

And where the day mentioned for appearance is impoſſible, his 
appearance upon another day ſhall not be intended. 1 Sal. 181. 
Mad. Ca. 41. 

(If the ſummons, appearance and conviction, be laid 
to be on a day prior to the information and examination 
of the witneſs, it is bad. Rex v. Kent, MH. 2 G. 2. Id. 
Raym. 15 46. 

[ln convictions the evidence muſt be ſet out. Pex v. Theed, 
M. 5 GC. 2. Str. 919. Rex v. Llogd, MAH. 8 G. 2. D. Per 
Hardwicke C. J. It is fully ſettled. Str. 996. Nun v. Nryan, 
H. 11 G. 2. Andr. 8 1. Rex v. Vipont, T. 1 H. 3. 2 B. A. 1163. ] 
*Dcugl, 486. (469.)“ 

[So, 
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TUSTICES OF PEACT, 


[So, *tis not ſufficient to ſay © the charge as ſet forth being proved 
on oath of A. and B.“ Rex v. Killet, P. 5 G. 3.4 B. M. 2063. 
In orders it is not neceſſary. ] 

The evidence muſt be given in defendant's preſence, unleſs 
he confeſſes. Rex v. Vipont, P. 1G. 3. 2 B. M. 1163.] * 


Term Rep. 320.“ 


*DBut it is ſufficient if enough appear, to ſhew that the evi. 
dence was given in the prefence of the defendant, vithoue 
expreſsly ſtating that he was preſent at the time. Cup, 
241.* 

* And it is not ſufficient to read over the depoſition in the 
defendant's preſence; the witneſs muſt be actually ſworn 
and examined in his preſence. 1 Term Rep. 125. cont. 2 Str. 
1240.* 

*But if the defendant appear and plead, and the evidence he 
given on the ſame day, the court of B. R. will intend that the evi- 
dence was given in the dcfendant's preſence unleſs the con- 
trary appear. 2 Term Rep. 18.* 

There muſt be 2 judgment in the conviction. Bid.] 

LOmiſſion of proof to tſhew the offence within a ſtatute ſhall not 
be helpt, by the concluſion of the conviction, contre formam ſlatuti. 
Dub. Skin. 5$62.] 

[if the defendant is convicted on the evidence of the informer 
who is intitled to part of the penalty, it is bad. Rex v. Tilly, T. 
6 E. Str. 316. Rex v. Piercy, T. 10 & 11 G. 2. Andr. 18. Kex v. 
Bleney, T. 11 & 12 G. 2. Ander. 240.) 

[If the ſtatute requires that the conviction be by juſtices of the 
county where the oftence was committed, it muſt appear on the 
conviction, or it will be quaſlied. Bid. Rex v. Fohnfon, M. 6 G. 
Str. 261.] | 

[If it appears on the conviction, that the witneſs ſwore gene- 
rally, that the defendant was guilty of the premiſſes, it is 
bad; for he took on himſelf to ſwear the law. Rex v. Baker, T. 
6 G. Str. 316.] 

[A conviction ſhall be preſumed to be right, if it does not appear 
to be wrong; as if one is convicted for obſtructing an exciſe· officer, 
the court will preſume it was in the day-time. Rex v. Theed, AI. 


11 G. 2 Ld, Raym. 1375. Str. 608.] 


Proceedings upon convictions muſt be in the preſent tenſe, 
Rex v. Roberts, M. 11 G. Str. 608.] 
ut it is no objection to a convict on that it ſtates that the in- 
former came and gave the juſtices to be informed c. in the pait 
tenſe. 1 Term Rep. 320.* 
[In convictions for nonpayment of money { as collector of a turn- 
ike) the ſum, and times when received, muſt be mentioned. Rev 


v. Catherall, P. 4 G. Str. goo.] 


[An excuſe in a proviſo need not be taken notice of in a con- 
viction; but if it is in an enacting clauſe, it muſt. Rex v. Bryan, 
Af. 12G. 2. Str. 1101. Andr. 289. ] 

In convictions on negative acts of parliament, the particular 


qualifications mentioned in the purview of them muſt be 
negatively 


JUSTICES OF PEACE. 


negatively ſpecified in them; as on the game laws, all the 
qualifications mentioned in 22 C 23 C. 2. Rex v. Jarvit, 
H. 30 G. 2. 1 B. M. 148.] Doug. 345. (331, 2.) vid. 

B. 43. 

a not negative every particular qualification, that may be 
impoſſible from the nature of the caſe, 1 Term Rep. 127. vid. 
Id. 320. 

Where juſtices of peace are required by a penal ſtatute to dif. 
tribute the penalty on conviction, among certain perſons accord- 
ing to their diſcretion, they mult adjudge what the ſeveral portiong 
ſhall be: an adjudication that the forfeiture be difþo/ed of as the law 
directe, is bad. 2 Term Kep. 96.“ 

[Convictions ought to be conſtrued with ſtrictneſs, becauſa 
they muſt be taken to be true againſt defendant. Rex v. 
Little, T. 31 G. 2. 1 B. M. Go. Rex v. Corden, H. 9 G. 3. 
4 B. M. 2279] 

There mult be an averment of the crime. Bid. 

[If the information is that 4. was found trading as a hawker, 
and offered to ſale, c. and A. confeſſes he offered to ſale in ſuch 
manner as is mentioned, this is not ſuſſicient; he muſt confeſs that 
he traded as a hawker, Sc. Lid. 

[A conviction for trading as a hawker without having a 
licence, in which the evidence ſtated is, “ that he refuſed to 
produce a licence,” is good. Rex v. Smith, P. 4G, 3, 3 B. 
A. 1475.] 

(Coneickion of a hawker is good, though it doth not appear 
that he was ſummoned, that the witneſs was examined in his 
preſence, and though he does not ſwear him to be a hawker at 
the time of conviction, if it is ſet forth that he appeared and denied 
the guilt, and deſired no further time, and that he expoſed goods 
to ſale two days before the conviction. Rex v. Alen, M. 6 G. 3. 
2 B. M. 1785.] 

[A conviction on 5 G. 3. c. 14. for preſerving fiſh, muſt be on 
complaint of the owner, or he muſt ſhew his diſſent to the fiſh- 
ing, the property muſt be proved on oath. Confeſſion of the 
offence does not ſupply theſe. Rex v. Corden, H. 9 G. 3. 4 B. 
AM. 2279. 

[ Feme LEM may be convicted for a crime which can be com. 
mitted by her alone, as for ſelling gin contrary to 9 G. 2. c. 23, 
Rex v. Crofts, M. 13 G. 2. Str. 1120.] 

In a conviction on the lottery act of 22 Cl. 3. c. 47. the eri- 
dence muſt ſtate the offence to bave been committed where it is laid, 
1 Term Rep, 241.“ 

{A juſtice ought to give defendant a copy of conviction, if he 
demands it: it is a record, and he is intitled to it. Rex v. Midlam. 
7. 5 G. 3. 3 B. MH. 1720.] 

if an order is good in ſubſtance, it is ſufficient, and it need 
not be literally ſo ſtrict as an indictment; thus an alternative 
charge as aiding in removing or concealing goods, (on fot. 11 G. 


2. c. 19. 18 good. Kex. V. AZaddicthur/t, - # 38 & 31 (OR 2. 1 p A 
41. 399-1 
[An 


* 
(1 
\ 
* 


S 


— — 


* e l 
A 3 


k 
* 
[4 
g 
* 


8 
# 
1 
q; 
» 
nd 
| 
* 
* 
1 
% 
* 
4 
* 
LL 


hes — r 


E 47 aA uroor —ge RR 
2 ol * , th 2 * — 4 
* 


C 


JUSTICES OF PEACE. 


[An order againſt a man for aiding in removing or concealing 
goss, is good, though it doth not itate that the tenant removed 
them. Lid. 

The ott-nc2 for which the patry is convicted muſt be clearly 
within the ſtatute which inflicts the puniſhment adjudged in the 
conviction. Therefore, playing at bowls not conſtituting an idle 
and diſorderly perſon, under i7 G. 2. c. 5, a conviction for 


playing at bowls, which inflicted the puniſhment preſcribed by 


that ſtrate for idle and diſorderly perſons was quathed, Cuy. 
7.— 
: 80, a conviction on the 22 G. 3. c. 47. for inſuring a ticket 
in the lottery authorized by 25 G. 3. was quaſhed, becauſe 
the information did not ftate that the ticket on which the 
inſurance was made, was a ticket in the flate lottery, 1 Term 
Rep. 222.* 
alf a ſtatute which creates an offence, make part of the 
puniſhment, the payment of the fs; thoſe mutt be acer. 
taincd by the conviction, otherwiſe it will be bad. Cozvp, 60,* 


(C. 3.) Remedy upon an undue Conviction. 


A juſtice of peace is a judge of record; and if he acts within his 
juriſdiction purſuant to a ſtatute, his judgment on conviCtion ſhall 
not be avoided by B. R. nor the party in execution upon it ſet at 
large. PoE [7l, 

But if a juſtice of peace does not purſue the ſtatute, his pro- 
ceeding is void, and coram non judice, and there ſhall be redreſs by 
B. R. upon removal of the conviction or order before them by 
certiorari. Did. : 

Every conviction may be removed into B. R. certiorari, 
unleſs when the power is expreſsly taken away by ſtatute. Dang. 
549, (539+)* 

And that, without writ of error, Bid. 

If a juitice of peace convict a perſon of more than ane offence 
on the ſame day in exerciſing his calling on a Sunday (contrary 
to ff, 29 Car. 2. c. 7.) it is an exceſs of juriſdiction, for 
which an action will lie, before the convictions are quaſked, 

Cowp. 640.* . 

* Juſtices ought in all caſes to return convictions to the ſeſſions 
whether an appeal lies or not, that the crown may not be deprived 
of its ſhare of the forfeitures: and when that is done a return ofa 
copy to a certiorari is good. 2 Term Rep, 285.8 


(D. 1.) Seſſions of Juſtices of peace. 
nel off peace may hold their ſeſſions for the ad- 


miniſtration of juſtice within their precints. Vide Dalt. 650. 
6. 185. | 
And their ſeſſions are petit, general, or quarter ſeſſions. 


JUSTICES or PEACE. 


An afſembly of two juſtices, or more, (querum unus, ] not only 
for inquiry, but alſo to hear and determine, makes a ſeſſion, Lamb. 
373» 374+ J. 4+ c. 1. 

Tho' the quarter ſeſſion is a general ſeſſion, yet there 
may be a general ſeſſion of the peace at a different time. 
Lut. 911. 

The whole ſeſſion is but one day in law. Sal. Go7. 

And if it be ſaid to be held the 2oth and 27th of OFober, it will 
be bad. R. Sal. 605. 

Perſons e242 & redeunds to and from ſeſſions have the privilege 
of not being arreſted. Semb. 1 Lev. 159. 

And if ſuch perſon be arreſted in facie curie, the court will dif- 
charge him. R. 1 Brownl. 16. 

But if the arreſt be not in facie curiæ, the court cannot diſcharge 
him. 1 Brownl. 15. Semb. where the writ of privilege of a cuſlar 
rtulorum was pleaded to an action for an eſcape, and held a bad 
plea, Ray. 100» | 


(D. 2.) At what Time held. 


By the ff. 12 R. 2. 10. juſtices of peace ſhall keep their ſeſſions 
in every quarter of the year at leaſt, and for three days, if 
need be. 

And therefore, by the ff. 2 H. 5. 4. in the firſt week 
after the feaſt of St. Michael, the firſt week after the Epiphany, 
the firſt week after the clauſe of Eater, and the firſt weck 
after the tranſlation of St. Thomas the Martyr, and oftner, 
if need be. 

But by the /. 14 H. 6. 4. the juſtices in Middle need hold 
their ſeſſions but twice a year. 


(D. 3.) How ſummoned, 


If a ſufficient number of juſtices of peace and others aſſemble, 
they may hold a ſeſſion, tho' not ſummoned by precept. Lamb, 
3755 376. J. 4. c. 2. 

But the regular courſe is, that it be ſummoned by a precept of 
two juſtices. Lamb. 375. J. 4. c. 2. 

Otherwiſe, none ought to be puniſhed for default of appearance. 
Lamb. 376. J. 4. c. 2. 

And a precept by one juſtice is not ſufficient, tho? it be by the 
cuſtas rotulorum; for he has no other authority for this purpoſe than 
as a juſtice of peace. Lamb. 377. J. 4. c. 3. 

And a precept by two juſtices cannot be ſuperſeded by other 
juſtices of peace. Lamb. 378. J. 4. c. 2. 

Yet if two juſtices make a precept for a ſeſſion, two others 
= make a precept for a ſeſſion at another place. Lamb. 379. 
4. Co 2. 

And the proceedings at both places are good, for they are of 
equal authority. Bid. 

2 The 
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(D. 4.) 
Cu ſtos rotu · 
borum, 


JUSTICES OF PEACE 


The king may make a ſuper/edeas to a precept of two juſtices 
of peace. Crom. J. 107. 5. (Vide Lamb. 378. I. 4. c. 2. ) 

And it may be directed to the juſtices, or to the ſherif}, 
Crom. F. 107. 6b. 

[If the ſeſſions is once dropt and not adjourned, it cannot be 
reſumed. Rex v. Weſt Torrington, T. 22 & 23 G. 2. B. 8. C. 
No. 105. Rex v. Polfted, H. 20 G. 2. Str. 1263.] 


(D. 4.) Who ought to attend. 


By the commiſſion in a county, the cſtas rotulorum ought to 
attend at the ſeſſions with records, &c. 

By the /. 37 H. 8. 1. reciting, that the lord chancellor by 
reaſon of his office had the appointment of the cuſtos rotulorum in 
every ſhire, c. No perſon ſhall be appointed, but ſuch as hath 
a bill ſigned by the king, to whom the chancellor ſhall make a 
commiſſion to be cſſos rotulorum, till the king aſſign another by 
bill, Sc. to hold by himſelf or ſufficient deputy learned in the 
law. | | 

But by the f. 3 & 4 Ed. 6. 1. the lord chancellor, &c, may 
appoint the cu/tos rotulorum to exerciſe by himſelf or deputy, as 
before 37 H. 8. without bill ſigned by the king. 

Provided the archbiſhop of Yort, biſhops of Durham, Ely, 
chancellor of the duchy of Lancaſter, or any corporation, or other 
who have authority by patent, or otherwiſe, to conſtitute a cuts 
rotulorum for any place, may {till do ſo. | 

And there was the fame proviſo in the ,. 37 H. 8. 1. 

And now, by the /. 1 W.& M. 21. / 4. the cuftos rotulirum 


| ſhall be appointed as directed by the ,. 37 H. 8. 1. 


(D. s. 
Clerk 85 * 
peace. 


cuſtas retulorum. 


After juſtices of peace were made judges of record by the /. 
34 Ed. 3. 1. it was convenient, that the king ſhould appoint one 
in the commiſſion to have the cuſtody of the rolls and records of 
the court, who is the cuftes rotulcrum. Per Holt, Sho. 528. 

And thereupon, the chancellor virtute officii, without other 
warrant, makes a commiſhon or grant to him to be cuftos rotulo- 
rum, which was virtually the appointment of the king, for the 
commiſſion was in the king's name. Per Holt, Sho. 529. 

But all the records of the ſeſſions of the peace are, in reputa- 
tion of law, in the cuſtody of all the juſtices; and a certiarari to 
remove any of them is directed to the juſtices generally, Per 
Holt, Sho. 528, 5 29. 

And the king ſhall not make a perſon, not in the commiſſion, 


euſtos ritulerum. Sho. 5 29. 


By the /. 37 H. 8. 1. reciting, that the cu/tos rotulorum uſed 
to appoint the clerk of the peace, &c. The ciſlar rotulorum ſhall 
in every ſhire appoint ſuch able perſon, inſtructed in the law, as 
ſhall be fit for the ollice, during ſuch time as he continues c//a 
rotulorum, ſo he demean himſelf juſtly, &c, to exereiſe by him, 
or his deputy learned in the law, and admitted as ſuch by the 


And 


JUSTICES OF PEACE. 


And by common equity, the cſtar rotulorum, having the cuſ- 
tody of the records, ought to appoint the clerk with whom they 
ſhall be intruſted. Per Holt, She. 530. 

By the „. 1 W. MH. 21. / 5. the cuffor rotulorum ſhall ap- 
point a clerk of the peace, able and reſiding in the ſame county, 
to execute the office by himſelf, or ſuiſficient deputy, and to re- 
ceive the fees, &c. as long as he ſhall well demean himſelf in the 
{aid office, 

And therefore, a cuftos rotulorum having made a clerk of the 

-ace fince this ſtatute, he has the office for life quamdiu ſe bene 
veſcrit. R. Tr. 5 W. & M. Harcourt and Fox, and afterwards 
f med in Parl. 1 Sho. 427. 506. 516. 536. (ide Slo. 556.) 
(a. Parl. 163, 4» 4 Ad. 167. 

And the ciſtoc rotulorum cannot make him for years, or du- 
rante bene placito, or for the continuance of his office, Per Halt, 
Sho. 535» 

2 _ be made without decd ; for the cu/tos rotulorum has 
but a nomination. R. Sal. 467. 

But by the /. 1 W. & M. 21. % 6. if a clerk of the peace 
miſdemean himſelf in his ofhce, and a charge in writing of his 
miſdemeanors be exhibited to the juſtices at the general quarter- 
ſeſſions, on examination and due proof openly in the quarter- 
ſellions, they may ſuſpend or diſcharge him; and the cu/tos rotu- 
hrum may appoint another; or if he refuſe to do ſo before next 
quarter- ſeſſions, the juſtices of peace at their general quarter-ſeſ- 
ſions may do ſo. | 

And if the _ rotulorum ſell, or take bond, c. for any re- 
ward, Cc. directly or indirectly to himſelf, or any other, for his 
appointing ſuch clerk of the peace, both ſhall forfeit double the 
value of the ſum given and are diſabled to hold their offices. 
And the clerk of the peace ſhall in open ſeſſions ſwear, that he 
hath not, nor will give any ſuch reward, &c. 

And therefore, where he extorts in his fees, or commits other 
miſdemeanor in his office, articles may be exhibited againſt him 
before the juſtices at the quarter- ſeſſions, and upon proof of them 
in a ſummary way, he ſhall be ſuſpended or diſcharged. . Mad. 
Ca. 192, 

And the forfeiture ſhall not be purged, by ſurrender of hig 
office to the cifſtat rotulorum, and taking a new grant. Mad. 
Ca. 193. 

LT if hg be ſuſpended or diſcharged by the juſtices, the 
euſos ratulorum cannot make a grant to the ſame perſon. Per 
Halt, Mod. Ca. 193. 

If he be charged before the juſtices at quarter - ſeſſions, and the 
matter is adjourned to another ſeſſions, he may be there con- 
_—_ tho' the ſame juſtices were not then preſent. Mad. 

192. | 
So, if a clerk of the peace refuſe the delivery of the rolls ta 
the cuſlas rotulorum, he may be indicted, and, after conviction, 
removed, and hall not be reſtored by mandamus. Per 3 J. 
Holt, cont. 4 Mod. 32. 

Vor. IV. X x But 


673 


hs ace — Is A 
9 „ 


r 1 
9 * * 


—— = 
8 — 


3 


——ͤ— 
Nr 


Th 
L 
1 
1 
= 
2 
, 
o 
: 
c 
* 
* 
1 
$ 
: 
4 
74 
„ 1 
14 
* 
= 
: 
4 
8 
8 


— » — 
2 => - = - FLY . | * 
a> * * - — 2 x —_—_ - —_ 
* S — ow An ma * * 3 1 3 LEE EEE TERA _— —_— *; — 

— — £ 7 x RC 2 (FRC 4”. >... 6 * r — — * N - - £ : . 2 9 * e 2 . r >» 7 

- a — * n * — 8 * 1 2 8 a ar hy o— Mt. w — 1 PE; = ” 5 hy * * 
4 8 — — L _— — * bY nt — Nr — n he 

W as * 


— 
. e 


— . ‚»:̊m mn 
* 


674 


(D. 6.) 
Sheriff. 


(D. 7.) 
Coroners, 
ſtewards, 


- conſtables, 


bailiffs. 


(b. 8.) 


Jurors, 


JUSTICES OF PEACE. 


But without articles, or complaint in writing, he cannot be re. 
moved. K. Sho. 282. 

And the facts, alledged by the articles, muſt be charged with 
the ſame certainty, as in an indictment. R. Mod. Ca. 192. 

And if the conviction be, for cauſes not charged with cer. 
tainty, or not chargeable againſt him as a miſdemeanor in his 
office, it may be removed by certiorari, and quaſhed in B, R, 
Mod. Ca. 192. | 

Yet after a conviction quaſhed, he may be charged de my, 
Per Holt, Mod. Ca. 193. 

[When clerk of the peace is removed by quarter-ſeſſions, on 
1W.& M. c. 21. it is not by conviction, but by order, and the 
evidence need not be ſet out. Rex v. Lloyd, M. 8 G. 2. Str.gg6.] 


By the commiſſion the ſheriff ſhall attend at the ſeſſions ; and 
ſo it is commanded him by the precept made to ſummon the 


ſeſſions. [ Vide Lamb. 377. J. 4. C. 2.) 


By the precept for ſummoning the ſeſſions, it is commande( 
to the ſheriff, quod ſcire facial omnibus coronatoribus, ſeneſchallis, 
conflabulariis, ſub-conſlabulariis, & ballrvis, quod fint tunc ibi, &.. 
(Vide Lamb. 377. I. J. c. 2.) 

And if they do not appear, the juſtices of peace may amerce 
them. ¶ Vide Lamb. 391. I. 4. c. 3.) 


By the precept it is commanded to the ſheriff, j wenire fi. 
cint tam 24 probos & legales homines de quclibet hundreds, quam 24 
milites & alios probos & legales homines de corpore conittattis, &c, 
( Vide Lamb. 377. l. 4. c. 2.) 

By the /2. 3 H. 8. 12. pannels returned for the body of the county 
at open feſhons, &c. may be reformed by the juitices of peace, 
by adding to or taking from the pannel; and the ſheriff ſhall re- 
turn the pannel ſo reformed, on pain of 2014. a moiety to the 
king, a moicty to the proſecutor. 

By the ,. 11 H. 4. 9. indictments ſhall be by inqueſls re- 
turned by the ſheriff, &c. without nomination of the party or any 
perſon, of which none ſhall be outlawed, or fled to ſanctuary lor 


treaſon or felony. 


(D. 9.) Proceedings there. 
At the ſeſſions, offences ſhall be profecuted by preſentment, 


information, or indictment. BO 
If a ſtatute gives a penalty, to be recovered before juſtices of 


peace, without ſaving, in what manner, it muſt be by bill. Fe 


Holt. Sal. 606. FER 
[Where quarter-ſeſſions have not original juriſdiction, conſent 


of parties cannot give it to them. Rex v. Hartſhorn, H. 32 6.2. 


2 B. M. 748. = : 
[The ſeſlions of a city have juriſdiction to hear and determine 


ind ments on 5 £liz. c. 4. Rex v. Strong, H. 30 G. 2. 1B. 


AA. 251+] To 10 


JUSTICES OF PEACE. 


Uf on an indictment for treſpaſs, the nec nen ad diverſas felonias 
tranſgreſtones, c. audiend. & terminand. aſſign. be omitted, it 
does not appear that they have any juriſdiction, and the indict- 
ment will be quaſhed. Rex v. Carter, T. 7 G. Rex v. Straw, 
H. 10 GC. Str. 442.] 3 

ey have a right of judging, upon appeal, with the ſame 
latitude of diſcretion as the two juſtices had. Rex v. Gayer, H. 
30G. 2. 1 B. A. 245.) : : 

[They need give no reaſon in their orders, and it ſhall be pre- 
ſumed they ated on proper grounds; if they expreſs their whole 
reaſons, and if they are bad, their order is bad; but though the 
reaſons ſet forth are bad, yet if the court is not obliged to judge 
them their whole reaſons, it will preſume they had others, and 
good ones, and their order is good. Jbid.)] 

[In all orders of ſeſſions, the commencement muſt be ſhewn, 
but there is no neceſſity of ſetting out all the particular adjourn- 
ments. Rex v. Middleſex, H. 11 G. 2. Andr. 101.] 

An order made at an adjourned ſeſſions muſt ſhew, that the ſeſ- 
ſons commenced within the time preſcribed by the act. Saint 
Michael, Norwich v. Saint Matthew, Ipſwich, P. 2 G. 2. Str. 
831, 
195 on an indictment; which, for want of it, ſhall be quaſhed. 
Rex v. Saunders, Or judgment on it arreſted after verdict. 
Rex v. Fiſher, P. 3 G. 2. Str. 865.] 

he ſeſſions, on an appeal, muſt make a direct and final judg- 
ment themſelves, and cannot refer it to the judges of allize. 
Rex v. Reading, M. 8 G. 2. B. R. H. 79.) 

But they may adjourn the determination by a proper adjourn- 
ment. Bid. 

[But if the order of ſeſſions only refers the matter to the judges 
of aſſize, who decline intermeddling, and the ſeſſions after- 
wards make an order, it is void, as not being a proper adjourn- 
ment. id.] 

[On indictment, where they proceed as a court of record at 
common law, they muſt make regular continuances; but /emb, on 
orders, it is not neceſſary. bid. ] | 

In orders, “whereas a preſentment has been made to us, 
whereby it appears, to us,” is ſufficient. Rex v. Middleſex, H. 
11G, 2. Andr. 101.] | 

[Have original juriſdiction to diſcharge apprentices, but the 
order muſt ſet forth, that the maſter appeared or was ſummoned, 
Rex v. Gill, H. 5 G. Str. 143+] 

[Cannot ſet aſide aſſignment of an apprentice bound out by the 
juſtices. Rex v. Barnes, E. 3 G. Str. 48.) 

If juſtices at ſeſſions iſſue a warrant for taking any one, it muſt 
be ſhewn, that the ſe!lions continued by adjournment till the tak- 


ing. = 2 Lev. 229. 
As to preſentment. Vide Indictment, (B.) 


As to information. Vide title Information. 
XXI 2 Juſtices 
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(D. 0.) 
Preſent- 


ment. 
(D. 1 ts) 
Infermati- 
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(D. 12.) 
Indictment. 
Vide title 


JUSTICES or PEACE, 


Juſtices of peace may take indictments of all things within 
their commiſſion, or within the ſtatutes of which they can inquire, 


Indiiment. Wide ante; (B. 1.) 


(D. 13.) 
Traverſe. 
Viae Indif- 


ment, (L.) 


(D. 14.) 


Arraign- 


ment. 


Vide Indi. 
arent, (M.) 


(D. 15.) 
Judgment, 
execution, 


ee. 


Vide Indict- 


But indictments of things out of their cognizance th 
to reject. Vide ante, (B. op | oy TA 

By the ft. 1 Ed. 4. 2. juſtices of peace ſhall proceed on indid. 
ments and preſentments taken at the ſheriff's turn, and delivereg 
over to them. 

But not upon an indictment taken before a coroner, juſtices of 
oyer and terminer, or others, except themſelves or other juſtices of 


peace, or in the ſheriff's turn. 
A traverſe before juſtices of peace ſhall not be tried the ſame 


day, as it may before juſtices in eyre, or gaol-delivery, R, Jen, 
379. K. Go. Car. 438. 448. Cont. 2 Cro. 404. (Vide? if. 


But juſtices of oyer and terminer, as well as of gaol-delivery, 
may try it the ſame day, without aſſent, R. 1 Sid. 335. 2 hl 
568. 4 Inft. 164. 

So juſtices of peace in capital caſes, where the offender is in 
cuſtody. Semb. per Cur”, but the Reporter makes a Quære. 1 Sid, 
335. Acc. 2 Inft. 568. 4 Hit. 164. 


Juſtices of peace may arraign felons. (Vide Dall. 653. c. 183. 
Lamb. 541, 542. J. 4. c. 14.) 

And iſſue a venire facias returnable at the ſame ſeſſion. [ith 
Lamb. 5 43. I. 4. c. 14.—Pide alſo Dult. 654. c. 185. Semb,cont, 
as to Fuſtices of Peace, but acc. as to Fuſtices of Gaol-Delivery, ) 

And grant their clergy. Lamb. 543. I. 4. c. 14. 

By the ,. 34 H. 8. 14. juſtices of peace may write to the clerk 
of the crown in B. R. to certify an attainder, outlawry, or con- 
viction; which he ſhall do without delay, on pain of 40-5, 

But they cannot deliver the gaol by proclamation, as juſtices 
of gaol-delivery. Lamb. 542. J. 4. c. 14. 

Nor take an appeal. Lamb. 542. J. 4. c. 14. 

Nor award a wenire facias matrones, if a woman be enſcint. 
(Vide Lamb, 543 4 4. Co 14. Dub.) 


If a man be convicted before juſtices of peace, for a treſpaſs, 
riot, Ec. where no certain penalty is. inflicted by ſtatute, he ſhall 
be fined at the diſcretion of the juſtices. b 

But by Mag. Ch. 9 H. 3. 14. nullus liber homo amercietur, nj 


went, (N.) fecundum modum delicti illius, ſaluo contenemento, c. 


upon confeſſion. 


And by the ff. 1 V. & M. 1. /. 2. no exceſſive fines ſhall x 
impoſed, nor unuſual puniſhments inflicted, 

If a man be convicted before juſtices of peace for an offence, 
upon which a certain penalty is inflicted, the juſtices muſt purſue 
the ſtatutes in their judgments; and cannot alter or mitigate i 


And 


JUSTICES OF PEACE. 671 


And if treble damages, &{. are given to the party, the juſtices 
of peace may aſſeſs them, Adm. Cro. Car. 448. 

But they ought firſt to inquire by a jury of the damages, and 
then give treble the damages found, R. C. Car. 448, 9. 

If the defendant be preſent, he ſhall be impriſoned till payment 


of the fine. 2 Ov. 404. 
If he be abſent, a capias pro fine ſhall iſſue; and ſo to an 


outlawry. | 

By the . 51 H. 3. de Scac. all juſtices, commiſſioners and 
others ſhall deliver into the exchequer at Michaelmas, all eſtreats of 
fines and amerciaments taxed before them; which ſeems to ex- 
tend to juſtices of peace. | 

But by the . 14 K. 2. 11. juſtices of peace ſhall make dupli- 
cates of their eſtreats, and deliver one part to the ſheriff to levy 
the money, &c. 

If a tine be impoſed without cauſe, B. R. upon a certiorari 
may diſcharge it. R. 1 Vent. 336. 

If it be exceſſive, B. R. may mitigate it. D. 1 Vent. 336. 

By the /t. 34 H. 8. 14. the clerk of the peace ſhall certify into 
B. R. all attainders, outlawries, and convictions before juſtices 
of peace within forty days after; or if not in term, in twenty 
days of the next term, on pain of 4o 7. 

By the /. 21 H. 8. 11. juſtices of peace may grant a writ of 
reſtitution for ſtolen goods, it the felon be convicted before them, 
by the evidence, or procurement of the owner, or party robbed, 


JUSTICIARY, 
Vide Scetland, (D. 11.) 


JUSTICIES. 
Vide Country, (C. 5.)— wud Permittat, (D. 1.) 


JUSTIFIABLE HOMICIDE, 
Vide Fuſtices, (M. 20.) 


JUSTIFICATION. 


Wide Impriſonment, (H. 8, 9.)—Pleader, (E. 15.—F. 19.—6. 4+» 
0. 6.—2 L. 3, &c.—3 M. 15, &c.)— (3 O. 11, &c.) 


K E EP E R. 


Lo2d Keeper. 
Vide Chancery, (B. 1.) 


| K I N. 
Vide Adminiftrati Baron and Feme, (B. 4,—C, 2.— 
—_ ue ) 
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XING. 
vide Roy. 


KINGDOM. 
Vide Chancery, (4 B.)—Prerogative, (D. 34, 35-)—Roy, (H. 1, 2 
KING'S BENCH. 
Vide C:urts, (B. 1, &c.)—Pleager, (C. 3. &c.—3 B. z.) 


KNIGHT. 
Vide Dignity, (B. 7.) — Homage, (G. 4.)— Parliament, D. 5. 


KNIGHT'S SERVICE. 


Vide Chivalry.— Guardian, I, &c.) Homage, (G. 1, 
&c. 


LABOURE RS. 
Vide Chimin, (C. 2, 3.)— Fuftices of Peace, (B. 50, &c.) 


LACHES. 
Vide Baron and Feme, (L.—M.)—Enfant, (D. 4.) 


LANCASTER. 
Vide Franchiſes, (D. 3.) 


L AN D 8. 


By what Moꝛds they paſs. 
Vide Deviſe, (N. 2, 3.) —Fait, (E. 4.) Grant, (E. 1, &c.) 


Concealed Lands, 
Vide Prerogative, (D. 65.) 


Derelick Lands. 
Vide Prerogative, (D. 61, 62.) 


Treſpaſs to Lands. 
Fide Treſpaſs, (A. 2.) 


Cruſt of Land. 
Vide Chancery, (4 W. 1, &c.) ' 


670 


L AP 8 E. 


Lapſe of a Church. 
Vide Eſzliſe, (H. 11, &c.) 


Lapſe of a Legacy. 
Vide Chancery, (3 T. 13, 14.) 


 _-LARCENT 
Vide Fuflices, (O. 4, &c,—Y. 9, 10.) 


L A T I N. 
Vide Falſe Latin. 7 


L A W. 
Vide Ley. 
E 1 1 


Vide Baron and Feme, (G. 3.)—Copybold, (K. 3.)—Enfant, (B. 3.) 
— Eſtates, (B. 32.—G. 1, &Cc.)—Pleager, (3 O. 14.) —Poiar, 
(B. 1, Kc.) 


—— 
* 


/ 1 1 


(A) Leet; Sheriff's Tourn. 


HE Leet is ſo called of the Saxon word gelethian, cenvenire. 
4 Injt. 261. | 

And it is named, the View of Frankpledge, becauſe all refiants 
within the leet were divided in decenniet, wiz. corps of ten families, 
and each of the decennie was pledge for the other, quod faret legi, 
Sc. whence the chief of the principal family was named capitalis 
plegius, the others, franci plegii; and the court where they appear- 
ed, viſus franci plegii. 6 Co. 77. be 2 Is. 73. 

The ſheriff's leet, or the tourn (out of which all other leets 
are derwed) is the moſt antient court. 1 N. 541. J. 5. 10. 
2 Infl. 72. 

The tourn, and leet have the ſame ſtile and juriſdiction. 2 If. 
71, 72. 4 Inft. 260, Cunt. 18 H. 6. 13. b. 

The _ is a court of record held * the ſheriff, 4 It. 
260, 

And the ſheriff himſelf is the judge. 

And ſhall have all fines and ame: ments there. 

By the f, M. Ch. 9 H. 3. 35. the therilf ſhall have his tourn 
only bis in anno & in loco 8 viz. ſemel pat Paſche, & iterum 
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| LE ET. 
Pf feſtum S. Mich, et viſus franc. pleg. fiat ad feſtum S. Mich, 


which is meant of a view at the tourn. 2 Ji. 72, 

By the /. 31 Ed. 3. 15. ſemel infra menſem pit Paſche, & iterum 
infra menſem pſt feſtum S. Mich, otherwiſe the ſheriff ſhall loſe his 
tourn for the time, | 

The ſheriff may hold his tourn at any place within the county 
where he pleaſcs. 

The juriſdiction of the tourn is the ſame with the juriſdiQion 
of the leet. Lad vide poſt, (L. 1, &c.) 

But the tourn by H. Ch. 9 H. 3. 17. ſhall not hold pleas of 
the crown. 

So it ſhall have a view of frankpledge only /eme[ in anno, after 
Enfter + 2 nfl. 72. | 

So the tourn cannot inquire of a matter within the precin& of 
another leet, tho? it be not preſented there. 4 I. 261. 


(B) Leet derived from the Tourn. 


T*HE leet is à court of record derived out of the ſheriſſ's tourn. 
4 Int. 261. 2 Ii. 71. 

And ſhall be Held beiore the ſteward ; for he is the judge of 
the court. 4 nfl. 261. R. 6 Co. 12. 1 Kal. 541. J. 14. 
2 [nf?. 143. 

do there may be a court by preſcription in the nature of a leet, 
'Semb, 1 Leo. 217. 

A leet may be claimed by charter, or the king's grant. 

Or by preſcription, which ſuppoſes a grant: for it ſhall be in- 
tended, that the king granted to the lord of the manor to have a 
view of the pledges and tenants reſiant within his manor. G. I. 
114. be 2 [oft. 71. 

So it may be claimed as appurtenant to a manor, hundred, &c, 
2 Les. 74. Per And. 1 Eeo. 219. 

And if it belongs to an hundred, by a grant of lands in a vill 
parcel of the hundred, with all leets præmiſſis ſpectan & pertinen, 
the grantee ſhall not have a leet within ſuch vill. R. Mo. 427. 

So, if it belongs to a manor, and the king purchaſes two parts 
of the manor, the leet remains to the third part. 1 Bendl. pl. 30. 
I And. 25. 

So, if the king grant a leet to the lord of a manor, who after- 
wards enfeoffs another of the manor without mentioning the leet, 


he retains it, Dy. 30. 6, 


But a man ſhall not have a leet in his manor within the leet of 
another ſcigniory. 1 Rel. 541. J. 10. 

Yet there may be a ſuperior leet, at which the reſiants in an 
inferior lect ought to be attendant. R. 2 Cro. 583, Dub. Cro, 
Gar. 75. Hei. 21. 

Or, by cuſtom, the reeve and four reſiants ought to attend, 
and no others. 2 Cro. 583. 

And at che fuperior leet, a nuſance in a vill, where the inferior 
leet is, may be preſented, if it be not preſented in the inferior. 


K. 2 Cro. 551. 


But that mult be ſpecially pleaded. R. 2 Cre. 551, 


L E I Te 


(c) At what Time it ſhall be held. 


T HE leet ſhall be held at the time aſſigned by charter. Adm, 
2 Sand. 291. 2 Inft. 72. | 

Or, by preſcription, it may be held at a certain day /emel, or 
bir in anno. 2 Inft. 72. or ſepius. R. 2 Leo. 28. Cre, El. 125. 

Or, upon a reaſonable ſummons. 2 Ii. 72. 

Or, it may be preſcribed to be held /em/ in anno, upon which 
the lord may hold it when he pleaſes. Per 3 J. 2 Leo. 74. 

So, if the king grant it to hold /emel in anno, without aſcertain. 
ing the time. Per 2 J. 2 Lev. 75. 

But if the charter or preſcription does not direct otherwiſe, by 
the equity of the /. M. Ch. 35. it ſhall be held within a month 
afte after, and a month after Michaelmas. Adm. 2 Sand. 290. 

Nod it ſhall be within a lunar month, 2 Cre. 167. Vide 
Ann, (B.) 

If the leet does not appear to have been held at the lawful time, 
an indictment or preſentment there will be void. St. P. C. 84. b. 

If it be alledged infra menſem, viz. 12 Nov. it is void, for the 
12th Nov. appears to be more than a month after Michaelmas. 
R. 2 Sand. 290. 1 Vent. 107, 

If the viz be rejected, then no day appears, and it might have 
been upon a Suna, which is not dies juridicus. 2 Sand. 291. 

So, infra menſem P. or Mich. is uncertain; for it might be be- 
fore as well as after, D. Cro. Car. 275. Jon. 300. 


(D) At what Place. 


TH E leet may be held at any place within the ſeigniory, 
where the lord pleaſes. * Kit. 44. b. 


E) Who ought to do Sult there. 


AFT ER the leet ſummoned by a reaſonable garniſhment, 
and the ſtile of the court entred, and three proclamations 


Vide 
5 ud . 
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made, (of which Vide Copybold, (R. 7, &c.) the ſuitors and 8 * 


reſiants within the leet ſhall be called. Ki. 6. 

All reſiants within the leet of the age of twelve years (except 
eccleſiaſtical perſons, women, and barons of the realm) ought 
to do ſuit in the leet, within which they are converſant, in 
perſon. 2 Inf. 99, 121. Vide Copybeld, (K. 16.) 

And after the age of twelve years, ſhall be ſworn there to 
the king. Co. Lit. 68. b. Vide Allegiance, (B. 1.) 

Tho' he reſides upon lands, which helonged to an abbey 
which was exempt, and there be a grant of the privileges of 
the abbey. R. 2 Roll. 56. | 

f a ſuitor does not appar at the leet, he ſhall be amerced, 


and not diſtrained. 2 FH. 118. Vide Copybold, (K. 17.) 
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So the king cannot grant to another, that he ſhall not do 
ſuit, 2 ol. 56, 

So one cannot do ſuit by attorney; for the /. Mert. 20 H 
3- 10. does not extend to ſuit real, * 99. 

If a man's houſe be within two leets, muſt appear where 
his bed is. 2 Int. 122. ; 

If he has a family in two leets, he muſt appear where his 
perſon is commorant, id. | 


A ſervant is reſiant where his maſter is. Kit. 33. b. 


; 1 (F) Inqueſt in a Leet. 


FTER the ſuitors called, and the effoigns entred, the 
jury ought-to be impannelled and ſworn. Lit. 7. 
An inqueſt in a tourn, or leet, to make an indictment, or 
preſentraent, ought to be twelve at leaſt, 2 /f. 387. 
Vide paſt, (G. 1, 2.) 


(G. 1.) Pzeſentment in the Leet. 


Y the /. W. 2. 13 Ed. 1. 13. no indictment or preſent- 
ment in a tourn, or leet, ſhall be but by twelve at leaſt. 2 
Inſt. 387. Kit. 7, 44. 5. 

If chere are not twelve preſent in the leet, a ſtranger may be 
ſworn upon the inqueſt. Kit. 7. 44, 45. b. 

And the ſteward may compel a ſtranger travelling within 
the leet to be ſworn. 1 Rell. 542. J. 10. 

So the ſteward may compel the inqueſt in a leet to be ſworn; 
for the //. of Marlb. 52 H. 3. 22. docs not extend to it. 2 
Inſt. 143. 

If the jury refuſe to preſent defaults of which they are in- 
formed, the ſteward may fine them. Kit. 41. ö. 

[The jury cannot preſent things ſubſequent to their ſwearing 
Semb. More v. Wicker, M II G. 2. Andr. 47.) 

By the ff. W. 2. 13. the jurors ought to put their ſeal to 
the preſentment in a tourn. 

[Inquiſitions for offences where the party cannot be appre- 
hended, need not be ſealed, for V. 2. c. 13. relates only to ſuch 
as are a foundation for impriſonment. Nor need they be in- 
dented z for 1 Ed. 3. flat. 2. c. 17. relates not to preſent- 
ments which were. to be proceeded on in the leet, but to ſuch 
as were to be delivered over to the juſtices, Colebroke v. Elia, 
H. 6 G. 3. 3 B. M. 1859.] 

There may be a preſentment for a nuſance, Cc. within the 
leet, without notice given to the offender of the preſentment z 
for all reſiants ſhall be ſuppoſed preſent. 2 Rol. 3. | 


(G. 2.) When traverſable, or not. 


A preſentment in a tourn, or leet, by twelve, of a matter with 
their juriſdiction, is not traverſable. Kit. 42+ 44. be Kel. 65. 1 
55 


L E E T. 


As, if it be for blood ſpilt. Dy. 13. b. Kit. 42. ö. 

For refuſal to be ſworn. Ki. 42. 6. 

For a nuſance. Dub. 3 Md. 138. 

But a preſentment of a matter out of their conuſance will be 
traverſable : as, of a freehold, &c. Dy. 13. b. Kel. 66. 6b. 
Kit. 42. 5. 

Or the life of a man. Ke 66. b. 

So a preſentment there by a leſs number than twelve is tra- 
rerſable. Kit. 42. 44. b. 

So, if a preſentment by twelve be falſe, the party at the day 
of preſentment ſhall have a writ of falſe preſentment. Kit. 42. 6. 

If a matter there preſentable is omitted to be preſented, it may 
be preſented in B. R. or Eyre. Kit. 42. 6. 

Or, upon a commiſſion be writ for ſuch purpoſe, and not 
otherwiſe, in the tourn. 4 Inf. 261. Kit. 42. b. 

By the ff. 1 Ed. 4. 2. preſentments and indictments in the 
tourn muſt be tranſmitted to the juſtices of peace to proceed 
thereon, under the penalty of 100/. 2 Inft, 388, K. Jon. 


301. 


(H) Common Fine. 


A Common fine pro certo letæ is uſually paid at Michaelmas, 
and collected by the tithingman. Kit. 13. a. 

Such fine may have a lawful commencement, viz. for the 
charge of the lord in obtaining a grant of the leet, and an 
allowance in Eyre. R. 6 Co. 77. b. 2 Inſt. 71. 

And therefore, it ſhall be inquired, whether it be collected. 
Kit. 13. a. | 

If it be not paid, or colleCted, a bill in equity lies to inforce 
payment. Dub. 2 Ver. 278. | 


(J) The P2ofits of the Lond. 


8 O the leet may inquire of things, which belong to the lord; 
as, treaſure-trove. St. 18 Ed. 2. 

Wreck, waifs, or eſtrays. Kit. 12, 13. 

Whether a perſon outlawed, put in exigent, or who flies, 
being indicted, had goods. Kit. 12. 5. 13. 4. 

Whether land be aliened in mortmain without licence. Kit. 
23. b. 8 
N ee a ſcabbed or infected horſe be put upon the waſte. 

. 1a. Þ. - 

So, of cuſtoms or ſervices with-held by whom, and at what 
time. St. 18 Ed. 2. Kit. 10 b. 

Vide pg, (L. 1, &c.) 


(X) Inſtruments of Eoxreffion, 


Y the /. 5 1 H. 3. fl. 6. every liberty ought to have a pil- 7, Tyn- 
ngth. Brel. 


lory of convenient ſtre 
| | And 
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And therefore, the lord of a leet ought to have pillyy 
tumbrel, and other inſtruments of correction, for offences 
which may be puniſhed within the leet. Kit. 13. a, Cre, E. 
698. Mo. 573. . 

8 ought to have ſtocks, upon pain of forfeiting 51, K. 

And the neglect is inquirable in the leet. Xi. 13. a, Na 
Cart. 29. 

Andf or that his liberty may be ſeized. Fl, l. 2. c. 12. /. 19, 
Ad. Mo. 574. Cre. El. 698. R. Mo. 607. 

But a penalty cannot be aſſeſſed at the leet upon a vill for 
not finding them; for it belongs to the lord, not to the vil, 
without a ſpecial preſcription. R. MM. 607, Semb. cout, Kit, 
13» as X. Co. El, 698. Vide Gart. 29. ; 


(L) The Juriſdi#fon of the Leet. 
(L. 1.) In felony. 


B Y the common law, the leet might inquire and determine 
of all felonies, except homicide, 10 H. 6, 7. 2 ft. zu. 

St. 18 Ed. 2. 

So they might inquire of murder, or homicide. Cort, 41 
Aſſ. 30. Acc. Kit. 9. 4. 22. 6. Fl. 2. c. 52. 

So they might inquire of petit treaſon, as a felony, K#, 
9. as 

Or, of high treaſon, if it was a felony before, as coinage, 
Se Kit. 9. 4. | 

So they may inquire of a felony made by ſtatute, where the 
ſame ſtatute gives an inquiry to the leet. 

But by the f. M. Ch. 17. Vicecom. c. non teneant placita co. 
roles 

And a felony by ſtatute is not inquirable in the lect, without 
expreſs words. in the ſame ſtatute, 2 ft. 181. Kit. g. 4. 
22. b. | 

And now no felony is determinable there; for by the /. V. 
2. 13. an indictment for felony there ſhall be by twelve, who 
ſhall put their ſeals to it. Sa. P. C. 84. b. | 

And by the f. 1 Ed. 3. 17. ſhall be taken by indenture, 
whereof one part ſhall remain with the jurors, the other with 
the ſteward, and by him ſhall be delivered to the juſtices of 
aſſiſe at the next gaol- delivery for the ſame county. St. P. C. 
85. & 2 Zuid. 388. Kit. 8. 3. IQ, a. 


(L. 2.) In Caſes of Miſdemeanor. 


By the ff. 18 Ed. 2. the leet may inquire of an eſcape out of 
priſon, and every eſcape of felons. 

Be it voluntary or negligent. Vide Eſcape, (A. 1, 2.) 

So, of thoſe who go on meſſages for thieves. St. 18 Ed. 2. 

Of fugitive villeins, if they have not remained in antient de 
meſue for a year and a day, St, 18 Ed. 2. x 


td 


L E E T. 


If women, or nuns, are carried away. Fl. 2. c. 52. 

Or the rape of them be not preſented before the coroner, St. 
18 Ed. 2. 

If hue and cry be not purſued. St. 18 Ed. 2. 2 I. 172. 

Or levied without cauſe. H. I. 2. c. 52. 

If perſons outlawed return without the king's licence. St. 18 


Ed. 2. 
Or a perſon who has abjured. FI. 2. c. 52. 


So, by the ff. 18 Ed. 2. the leet may inquire of haunters of 
taverns, if they have not wherewithal to live. 

o, of haunters of alehouſes. Kit. 11. a. 

So, by the ff. 18 Ed. 2. of thoſe who travel by night, and ſleep 
in the day. 

Of 8 and hazarders. Kit. 11. a. Hl. 2. c. 52. 

So by the ff, 18 Ed. 2. of thoſe who take doves by engines 
in winter. 

Of malefactors in parks or warrens. FI. 2. c. 52. 

Of barretors. Kit. 11. a. 

Of thoſe who receive poor men for their tenants to be charges | 
able to the vill. 1 Roll. 542. J. 2. 

Of uſurers, ſorcerers, apoſtates. I. 2. c. 52. 

Of eves-droppers, who ſtand under walls or windows by 
night or by day, to hear tales, and carry them to make debate 
between their neighbours. Kit. 11. a. 

Of ſcolds or bawlers. Mid. 

So there may be an indictment for that at the ella 
Mod. Cu. 178. 213. 

And when convicted, the proper puniſhment is by the cuck- 
ſtole. Per Helt. Mod. Ca. 11, 213. 

But ſhe muſt be a common ſcold ; for that is the nuſance. Per 
Hilt. Mod. Ca. 213. 

So the indictment muſt ſay, communis rixatrix; for commun 
rixa is error. R. Mad. Ca. 239 

Or, communis calumniatrix ; for it will be reverſed upon error 
for this. R. Mod. Cu. 11. 


Antiently the leet might inquire of adultery and fornication, 
which now belong to the ſpiritual court. 3 It. 206. 

And therefore, an indictment does not now lie for adultery. 
Per Helt. Sal. 552. 

But now they may inquire of thoſe, who maintain bawdry in 
their houſes. At. 11. a. 

And a perſon who keeps a bawdy-houſe may be indicted, R. 
1 Sal. 382. 384. 

So a lodger, who accommodates lewd perſons with his houſe 
or room, for acts of bawdry. R. 1 Sal. 382. 

So the huſband and wife jointly. R. 1 Sal. 384. 

So an indictment lies for an aſſault with intent to raviſh a 
woman, Sal. 552. 

But it is not indictable, 9d in Iupanario ſcortationem commit= 
tere pro lucra procurauits R. 1 Sal. 382. 

2 Or, 


685 


(L. 3.) 
Perſons of 
bad fame. 


(L. 4.) 
Adultery, 
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Or, quod eft communis lena. 1 Sal. 382. 
Or, tor ſoliciting the chaſtity of another. Bid. 


(L. 5.) So the leet may inquire of all aſſaults or affrays. St. 18 Ed. 2. 
— 8 Rol. 541. J. 46. 6 
25 Of blood ſpilt, or any open breach of the peace. St. 18 Ea. 
2. Kit. 11. a. 23. a. | 
If any wound, maim, or impriſon another within the leet, 
Fl. 2. c. 52. 
If a ſtranger make an affray, and it be not preſented by the 
decenners. Kit. 23. a. 
If a man break a pound, and reſcue a diſtreſs. Kit. 11, a, 
Or reſcue a man arreſted. Bid. | 


(L. 6.) By the /½. M. Ch. 9 H. 3. 25. una menſura, unum pondus ſit 
— per totum egi. So, by the ff. 27 Ed. Zo AI. 2. c. 10, 14 
or meaſure. Ed. 3. 12. 

What By the ff. 25 Ed. 3. fl. 5. c. 9. auncel weight (in which 
weights there was a deceit by guiding the balance with the hand) is taken 
eee a Way. 4 Inſt, 273. Vide the jt. 27 Ed. 3. A. 2. c. 10. 8 H. 
the realm. 6. ec, 
34 Fuftics And therefore, there are only two ſpecies of weights allowed 
of Peace. Within the realm; Troy, and Averdupois. 4 Inft. 273. 
(B. 90.) By Troy weight are weighed pearls, precious ſtones, gold, 
ſilver, bread, corn, &c. id. 
So, electuarics, ſpices, confections. By the St. Comp, Pom, 
By the fe. 31 Ed. 1. Comp. Menſ. 32 grains of wheat dry in 
the midit of the ear, (or 24 grains of barley or artificial grains, 
4 Inft. 273.) make one penny-weight, of which 20 make an 
ounce, whereof twelve make a pound Troy, | 
So 24 blanks make a droit, 24 droits a minute, 20 minutes 
a grain. 4 L. 273. | 
80 12 grains of fine gold make a caret, 24 carets make an 
ounce, 12 ounces make a pound of gold. id. 
{The jury of a leer have not power to enter houſes to exa- 
mine weights and meaſures; Semb. Moor v. Wicker, M. 11 
6. 2. Andr. 47. though the uſual practice is ſo to do.] 


(L. 7.) Averdupis, tho introduced by cuſtom, is allowed by the &. 


Vl Sa, Comps Pond. 
„Pu. So called, becauſe it gives full weight. 4 Inf. 273. 
. go.) Troy weight is 205. ſterling to the pound, Averdupoir is com- 
puted 25 s. ſterling, or rather 245. 4d. for it contains only 2 
ounces 12 pennyweights Troy above a pound Troy. Dult. cb. 
112. fc. 13. | 
21 grains 2; make a pennyweight, 20 pennyweights make an 
ounce, 16 ounces make a pound Averdupois, 4 Inf. 273. 
7 pounds make a gallon, 14 make a peck, 56 a buſhel. Dal. 
ch. 112. fe 14. 
By Averdupois are weighed all phyſical drugs, wax, pitch, 
tar, iron, ſteel, lead, hemp, flax, fleſh, butter, cheeſe and all 
commodities ſubject to waſte, 4 Inf. 273. GN. 


Vid. 


L 22 * 687 1 
Vide Fuſtices of Peace, (B. 91, 92, 93. What mea- | 
Vid: Juſtices of Peace, (B. 100.) Wine li. ] | | 

; 98. fif Ws 

Vide Fuftices of Peace, (B. 98.) Afi of | ö 
By the /. 18 Ed. 2. it is declared that the leet may inquire (1, 8. 1 
4 (L.8.) th 

of the aſſiſe of bread, or ale broken. Aſiiſa panix bs 
Or, of falſe meaſure in a buſtel, gallon, yard, or ell, X.. 4 i 

11. 6. 5 . tices + * 
Or, of falſe balances, or weights. Bid. 1 10 
Or, of thoſe who buy by a great and icll by a ſmall mea- (B· 94-96.) in 

ſure. Did. 11 
So, of thoſe who, being tiplers, ſell by meaſures not ſealed. 1 

Bid. | | 11 
The aſſiſe of bread is broke, when bread is not made accord- j ; 

ing to the ſize or quantity limited by ſome ordinance. Vide J 


iþ 
T7 

+ 
. 
4 


Lit. J. 234. 
By the /. 51 H. 3. Af. Pan. & Cerv. when wheat is 124. 
quarter, waſtel bread of a farthing ſhall weigh 61. 165. 
ſimnel bread leſs by 25. cocket bread more by 25s. if of worſe 
corn more by 5 5. 

[Selling a loaf of bread as a quartern-loaf of 4/5. 5 o. and 
an half, whereas it wanted 4 cz. and an half, is not within 
the juriſdiction of the leet, for it is a new offence created by 
3 C. 3. c. 11* which does not fix the price, and therefore is not 
an aflize, and directs the proſecution to be before juſtices, 


Culebroke v. Elliot, H. 6 G. 3. 3 B. M. 1859.] + 
By the /. 23 Ed. 3. 6. butchers, fiſhmongers, regrators, (l. «.) 9 13 
hoſtlers, brewers, bakers, poulterers, and all other ſellers of Deceit in 11 f 
rictuals ſhall ſell at reaſonable prices, having regard to the %“ * iN 
price in places adjoining : and any convicted of felling in other tices 45 by 
manner ſhall pay double to the party damniſicd, or, in his de- Fest. N 


fault, to him that will ſue for the ſame. (B. 89. 95. 


And mayors, Sc. of city, borough, Sc. ſhail inquire of ” 
offenders, &c. or convict of neglect ſhall pay treble to the 
party damnified, and yet anſwer to the king. 

By the /. 25 H. 8. 2. if cheeſe, butter, capons, Sc. and 
other victual be enhanced, Cc. the lord chanccllor, treaſurer, 
preſident, privy ſcal, ſteward, chamberlzin, and other lords of 
the council, treaſurer and comptroller of the houſehold, chan- 
cellor of the dutchy of Lancafter, juſtices of H. R. and C. B. 
chancellor, chamberlains, under treaſurer and barons of the 
exchequer, or ſeven of them, {querum wnus chancellor, trea- 
ſurer, preſident, or privy feal) may ſet reaſonable prices on the 
ſaid victuals, and all perſons having or keeping any ſuch 
victuals to ſell ſhall ſell the ſame at'ſuch prices, on. a penalty in 
the proclamation which notifies ſuch prices, 

But juſtice Berlliy was impeached for ſaying, that corn was 
victuals within the ſtatute. 2 K. 606, 

4 Eg: The 
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(L, 10.) 
In quality. 
Ai to wice 
tualers, 


Vide Fuſ- 


Fra! 
(B. 88.) 


(L. 11.) 
In Office. 


(L. 12.) 
Common 
nuſance. 


What ſhall 
be. 


L Z 1 1. 


The leet may inquire of thoſe who ſell for unreaſonable and 
exceſſive prices, having regard to the common prices in near 
places. 1 +: 6. ALA * 

As, of butchers, ers, fiſlimongers, poulter 
vintners, and all others. id. . 

Innkeepers who ſell corn and beans at exceſſive prices, and 
take more than a halfpenny a buſhel above the market price, and 
nothing for litter. Kite 11, 12. 

If an innkeeper do not bake his horſe-bread according to the 
price of grain. Ki, 12. a. 

If a miller take an exceflive toll, which ought to be only the 
20th or 24th grain according to the ſtrength of the water, 


ifs 
Vide Fuftices of Peace, (B. 89. 95. 99.) 


By the /. 5 1 H. 3. of pillery and tumbrel, a jury ſhall inquire, 
if any butcher ſell contagious fleſh or that died of the murrain. 

Or, if cooks ſeeth unwholeſome fleſh, or fiſh. 

And therefore, as a nuſance, or as contained within the &. 
Aſſiſa Panis & Cervifie, the leet may inquire, if any ſell bread, 
or ale unwholeſome. 4 /. 262. Kit. 11. ö. 

If a butcher, fiſhmonger, or other victualler ſell corrupt vie- 
tual. 4 Inf. 261. Kit. 11.6, 

If corrupt malt or hops are uſed. 4 Inf. 263. 

Or corrupt drugs, or ſpices. Semb. 4 Lift. 264. 

If a miller change grain, which he had to grind, Kit. 12, «, 

If artificers uſe any deceit. Bid. | 

Or uſe two offices; of a tanner and ſhoemaker, or butcher, 
Ee. Fl. 2. c. 52. 5 

But the leet has not juriſdiction, if a tanner utter leather net 


ſufficiently tanned, R. 1 R. 3. 1. a. 


The leet may inquire of a conſtable, aleconner, bailiff, or 


other officer, who neglects his duty. 
As, if a conſtable does not do watch and ward. FI. 2. c. 5 


So a common nuſance may be inquired of at the leet. G. 
L. 56. 1 Rol. 541. J. 45. Kit. 10. ö. 23. a. 

If it be ad commune nocumentum of all the king's liege ſubjects; 
for if the preſentment does not ſay, ad c:mmune nocumentum, it 
is bad. R. 2 Ov. 382. 

Or, if it be, ad nocumentum ligeorum prope inhabitantium. R. 
I Rel. 406. 

Or, diverſorum ligeorum. R. Cro. El. 148. 

As, if a ditch be made croſs the highway, Cz. L. 56. a. 

Or, if aditch in an highway be not cleanſed, 1 Rl. 541. . 
50. Kit. 23. 

And they- may amerce for it in the leet; tho? a forfeiture for 
it is given to the ſurveyor by the ff. 18 E. 10. R. Ray. 25% 

So, if a gate be put up in an highway, tho? not locked; for 
it hinders the paſſage. R. Cro. Car. 184. 2 Rel. 137. J. 15 


ſu; 
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If a layſtall be made in an highway. Kit. 11. 4. 

Or carrion thrown out there. Bid. 

If a way or path be ſtopped or diverted. &. 18 Ed. 2. 

Or there be an encroachment upon it. Kit. 11. a. 

Or billets or logs be laid ſparſm, and continue there. R. 
2 Rol. 137. J. 25. 35. | 

So, of a bridge broken. Kit. 23. a. | 

Or water ſtopped, or diverted from its courſe. $7. 18 Ed. 2. 

Of bounds thrown down, or taken away. Bid. 

Of purpreſture done in land, wood, or water, by the F. 18 


Ed. 2. 

Of blocks, ſtocks, ditches, or hedges levied, made, or filled 
up, to annoyance : by the ff. 18 Ed. 2. Kit. 10.6. 

Of walls, houſes, pales, or hedges ſet up, or thrown down, 
to annoyance, Bid. 

If an houſe near the highway continues ruinous, to annoy- 
ance. R. 1 Sal. 357. 

Tho' the occupier be only tenant at will. Bid. 

Of common breakers of hedges. Kit. 11. 4. 

Introducing inmates of poor families into an houſe. R. 
2 Rel. 139. J. 5. 

Corrupting water by whytawing, lime, or flax lying in the 
water. Kit. 11, 6. 

If a perſon who has no warren, ſtores his land with conies, 
it is a common nuſance. Mo. 453. 


But if any (beſides the parſon or lord) build a dovecote, it will (L. 13.) 
not be a nuſance inquirable by the leet; for if it be lawful for OY 
the lord or parſon, it cannot be a nuſance in another. R. 2 Cre. agen the Caſe 
382. 491. 2 Kol. 138. J. 36.—Cont. Mo. 238. 5 Co. 104. T. Nu- 
Mo. 421. Acc. 2 Rol. 4, 30. | _ 

So, if a man unload billets, c. in a ſtreet or highway; for 
neceſſity requires it. 2 Kc. 137. J. 30. 2 Kol. 32. 

Or erect ſcaffolds, c. for repairing a building. 2 Rel. 145. 

J 10. 

So a private nuſance is not inquirable in the leet: as, if one 
ſurcharge a common. &. 1 Rol. 541. J. 40. 

- If he ſtop a watering place for the inhabitants of B. Co. 

« 56, a. 

If he ſtop up his lights. R. 9 G. 58. 4. 

If he ſuffer his gate to be open to the annoyance of others, 

R. Cya. El. 414. Mo. 356. 
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Alſo, by the words of ſeveral ſtatutes, the leet may inquire of . 
the following offences. by ſeveral 
As, by the ff. 14 (or 14 and 15) H. 8. 10. of thoſe who trace ftatutes. 
hares in the ſnow, who ſhall forfeit 65. 8 d. to he lord of the leet. 

Vide Juſtices of Peace, (B. 9.) | | 
Vol. IV. Yy By 
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ide Juſtices 
#f Peace. 
(B. 43.) 
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By the ff. 24 H. 8. 10. every occupier of land within a lee 
preſented for not endeayouring to deſtroy, choughs, crows, * 
rooks upon his land, ſhall be amerced at the diſcretion of the 
ſteward, and two preſenters (named by the others) according to 
the offence, to the uſe of the lord, to be levied by diſtreſs as 
_—_ amerciaments. And the ſteward ought to give this a& in 

arge. 

Nota, This part of the act was repealed by the ,. 8 EI. 1 b. 
and the repeal continued by ſeveral other acts which are all ex. 
pired, whereby this clauſe ſeems now in force, 

By the /t. 32 H. 8. 13. if any put a ſtone-horſe above two 
years old, and not fifteen hands high, on a common, waſt, Ca. 
within the ſhires and territories of Norfolk, Suffolk, Cambridye, 
Sc. or not being ſourteen hands, on like grounds in any other 
ſhire, it ſhall be forſcited to the finder, who may carry a conſta- 
ble to fetch the horſe to pound, and meaſure him before three ho. 
neſt men. d the conſtable or three men refuſing, c. for. 
feit 40s. And owners ſhall yearly in fiſteen days aſter Michael. 


mas drive the foreſts, commons, &c. on pain of 40. which 


offences may be preſented in the leet, and ſuch preſentment ſhall 
be certified to the next general ſeſſions of the county in forty 
days, on pain of 40-5. by the ſteward. 

By the ſame ft. if any put any ſcabbed horſe on a comrhon, &. 
he forfeits 105. to the lord; of which the leet may inquire, 

By the ff. 33 H. 8. 6. none ſhall keep or uſe an hand- gun not 
a yard long in the ſtock and barrel, or hag-but not three quarters 
of a yard long, on pain of 10/. | 

None, not having 100/. per annum, ſhall ſhoot with, keep or 
carry bent or charged any croſs bow, hand-gun, or hag-but, un- 
leſs to ſhoot at a butt or bank of earth in a place convenient, on 

ain of 10/. 

None thall ſhoot within a quarter of a mile of a city, borough, 
or market, unleſs at a butt or bank. 

No ſervant ſhall ſhoot at a deer or fowl by command of his maſ- 
ter, but may carry a gun for his maſter, or to be mended, cn pain 
of 10/7. a moiety to the king, half the other moiety to the lord of 
the lect, and half to the informer. 

By the ,. 33 H. 8. . every one, for every male in his houſe, 
of or above ſeven and under ſeventeen years of age, ſhall provide a 
bow and two arrows: and every one, above ſeventeen and under 
ſixty, ſhall provide himſelf a bow and four arrows, on pain of 64. 
8 d. for each offence, except a ſpiritual perſon, or judge. 

None under twenty-four ſhall thoot, unTeſs at rovers, on pain 
of 4d. every ſhoot, and none above ſhall ſhoot at a mark of 220 

ards or under, with any prick-ſhaft on pain of 6s, 84. None 
under ſeventeen ſhall uſe a yew bow, who or whoſe parents have 
not lands or tenements to the value of 10/, per annum, or be not 


Worth 40 marks in goods, on pain of 65. 84, Every town fhall 


Vide Ju ſtices 
of Pe.:e, 
* F. 47 -} 


rovide butts on pain of 205. for every three months default. 
By the ſame fl. none ſhall keep a common houſe, or alley, for 
bowls, coyts, tennis, dice, cards, or other unlawful game, in- 
| veuted 


of th 
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a 


vented or to be invented, on pain of 40s. for every day, without 
a placard + expreſſing what game, and by whom to be played, at 4ray mh 
the obtaining of which he ſhall find ſurety not to uſe it contrary placards 
to the form thereof. _ * 
None ſhall haunt, or play at, ſuch houſes, or games, on pain Pegg. 
of 65. 8 d. for every time. 
And no artificer, handicraftſman, huſbandman, labourer, ap- 
prentice, journeyman, mariner, fiſherman, waterman, or ſervant 
hall play at any unlawful game, unleſs at Chriſmas in the maſ- 
ter's houſe, or by licence of the maſter, with ſuch as reſort to 
his houſe, on pain of 205. every time. A moiety of the for- 
feitures to the lord of the leet, a moiety to the informer. And 
juſtices, bailiffs, conſtables, Cc. ſhall ſearch once a month at leaſt, 
on pain of 40. if need be, after ſuch houſes, and games, and 
the keeepers, or haunters of them may impriſon, till they find 
ſurety by recognizance not to keep or haunt ſuch games. 
By the ft. 33 H. 8. 17. none ſhall water hemp or flax in a ri- 
ver, ſtream, or common pond, where cattle drink, on pain of 
295, in a court of record, leet, &c. a moiety to the king, a moicty 
to the informer. | 
By the . 2 & 3 Ed. 6. 15. butchers, brewers, bakers, poul- 7;4. 5. fices 
terers, cooks, or fruiterers, conſpiring not to ſell but at certain Y Peace, 
prices: and artificers, or labourers, conſpiring not to work but (B. 89.) 
at certain prices, or at certain hours, or times, or not to finiſh 
what others have begun, forfeit 10/. for the firſt offence, or on 
non-payment in fix days, twenty days impriſonment : 20 J. for 
the ſecond, or on non-payment in fix days, pillory : 40 l. for the 
third, or on non-payment in fix days, pillory and one ear. 


7 


By the /. 7 Ed. 6. 5. none ſhall retail wine but in a city, bo- 77de Fufices 


of Peace, 


rough, port, corporate or market-town, on pain of 10 /. per diem. 5 


Nor in a city, or town corporate, unleſs impowered by the head 
olacer and moſt part of the common council, aldermen, bur- 
geſſes, or commonalty there, by writing under the common ſeal, 
on pain of 5 J. — But now by the /. 12 Car. 2. 25. The patcn- 
tees of granting wine licences may impower, &c, as it ſeems, 

By the „. 2 & 3 Ph. & M. 8. the ſteward of a leet may fine, 
or amerce, at his diſcretion, offences preſented to be committed 
within the leet againſt that ſtatute for repair of the highway; and 
in their default, the quarter-ſeſſons, 

And by the /. 18 El. 10. the leet has juriſdiction of offences 
againſt that act for the repair of the highways. 

By the /. 1 El. 17. the leet may inquire within a year, of thoſe 774: Puſlices 
who take the fry, or ſpawn of fiſhes, or pikes under ten, ſalmon J Peace, 
ſxteen, trouts eight, barbel twelve inches, or take fiſh (except (B. 4+) 
by angling) in another way than with a net or tramell of two in- 
ches and half meſh, except ſmelts, loches, minnies, gudgeons 
and eels, who ſhall loſe 205. to the lord of the leet. And if the 
ſteward does not give this in charge, he ſhall loſe 40s, And if 
tie jury voluntarily conceal the offence and do not preſent 
u, the ſteward thall impanel another jury to inquire of the con- 
ccalment, and if it be found, each juror thall loſe 25 5. to the lord 


ol the leet. 
Y y 2 [The 
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[The water-bailiff cannot ſeize unlawful nets before conviction. 
Bulbrack v. Goodere, M. 6 G. 3. 3 B. M. 1716g.] 
Vide Fuftices By the ft. 23 El. 10. the leet ſhall inquire, if any in the night 
* 124% take a pheaſant, or partridge, or hawk, or hunt with a ſpaniel 
(. 45, 4s.) over eared corn, who ſhall forfeit 205. for each pheaſant, © ty 
for a partridge, 40s. for hunting, or hawking, a moiety to the 
lord, a moiety to the informer, or, if he refuſe it, to poor men 
of the pariſh, and ſhall find ſurety before a juſtice of peace nor 
to offend within two years; and if he does not pay within ten 
days, he ſhall be impriſoned for a month, without bail. 
Vide Fuftics, By the ft. 31 El. 7. the leet ſhall inquire if any erect a cottage 
66. i for habitation, without four acres of land, his trechold or inhc. 
* #4") ritance, annexed to it, who ſhall forfeit to the king 10 J. or con- 
| tinuing ſuch cottage ſhall forfeit 40s. per men/em, unleſs it be 
within a borough, or town, or within a mile of a mine, quarry, 
Sc. for working there, or within a mile of the ſea or navigable 
river for a ſailor, or ſuch who by occupation makes, furniſhes, or 
victuals any ſhip, or a cottage by a parker, or warrener, or be- 
fore erected by a common herdſman, ſhepherd, or impotent 
vide Faflices poor, or by order of aſſiſes or quarter ſeſſions: or, if any place, 
„Fus or ſuffer an inmate or more families than one in any cottage, 
C8. 25, who ſhall forfeit 105. per month to the lord of the leet, to 
be levied, after preſentment, by diſtreſs, or recovered by aftion 
of debt. | | 


(NM) Officers in a Leet. 
(M. 1.) Steward. 
Vide Cepy- — fibi dominus de ſengſchallo diſcreto, c. cujus officium if 


curias tenere, &c. Fleta J. 2. c. 72. 
3. 55 &,) In a court leet the ſteward is judge. 6 Co. 12. 4 /. 261. 

And he is a judge of record. 18 H. 6, 7.a Kit. 41. R. 8 C.. 
41. Grieſley. 

The ſteward of a leet may be retained by deed, or by parc, 
Co. L. 61. 3. KR. 4 Co. 30. 2a. Dy. 248. Kel. 158. 6. 

And ſhall have debt for his ſalary, but not annuity, tho' re- 
tained without deed. Dy. 248. 

He may make a precept to the bailiff to diſtrain, by far. 
Kit. 41. a. ; 

And may fine. Kit. 41. R.8 G. 41. 

A ſteward might have been puniſhed in the ſtar- chamber for 
* miſdemeanor. Kit. 42. 0s 


4 (M. 2.) Bailiff, 
Ballivous cujuſcunque manerii debet ſe in verbo verax, in qpere d- 
ligens, Cc. Fl. I. 2. c. 73. 
And ſhall be ſworn in the lect to do his office. Tit. 45, 46. 
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(M. 3.) Reeve, 


The reeve is called from the Saxon word gerefa, præpaſttur. Co. 
L. 61. b. | 

Domino vel ſeneſchallo debet præſemtari, cui injungatur officium, &c, 
Hl. . 2. Co 76. 

And ſhall be ſworn to do his office in the leet. Xit. 46. a. 

And his oath contains, that he will execute all attachments 
and proceſs to him directed by the lord, or his ſteward, and pre- 
ſent all pound-breaches, waifs, and eſtrays, c. Kit. 46. a. 


Co. L. 234+ be 
(M. 4.) Ale-cormer. 


An ale-conner ſhall be ſworn in the leet, to ſee that bread be 
weighed according to the aſſiſe, and that ale be wholeſome, and 
fold at due prices, and to preſent all defaults of brewers and ba- 
lers. Kit. 46. be ide 1 Wil. 248.* 


(M. 5.) Conſtable. 


A conflalle is an officer choſen for the maintenance of the king's 

ce within his precinCt. 

And, by the common law, there was a chief conſtable as well 
as a petit conſtable, 1 Sal. 175. 381. "Vide 2 Ld. Raym. 
1192.* 

By the ft. Mint. 13 Ed. 1. fl. 2. c. 6. in every hundred and 
franchiſe, two conſtables ſhall be choſen to make the view of ar- 
mour, +who ſhall preſent to the juſtices ſuch defaults as they ſee 
about armour, ſuits of towns, highways, lodging ſtrangers in up- 
land towns for whom they will not anſwer, and detaults in not 
following hue and cry. (Vide 4 Inft. 267.). 

And therefore, their duty by that ſtatute conſiſts in thoſe five 
points. Bid. 

But their authority was only enlarged by that ſtatute. 1 Sol. 
381. Cont. 4 Inſt. 267. where it is ſaid, that they have no au- 
thority but what was given by that or ſubſequent ſtatutes, 

[The mutiny acts, under the word c, comprehend a high- 
eonflable, Medburſt v. Waite, M. 2 G. 3. 3 B. M. 1259.) 

[He may make a deputy to do miniſterial acts, and ſuch is bil- 
leting ſoldiers z for not every act which requires judgment is a in- 
dcial ad, but ſuch as is done pendente lite, of ſome ſort or other. 
bid.) | 
The high conſtable ſhall, regularly, be choſen by the juſtices 
of peace at ſeſſions. 1 Bul. 174. 

Or, by preſcription, he may be choſen by the lect, as well as 
the petit conſtable. 6 

So the ſeſſions may remoye, if neceſſary. 1 Ba. 174. Sal. 150. 

Yy3 So, 
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(M. 5.) 
Chief con- 
ſtable. 


Repealed 
as to ar- 
mour, by 
21 Fac. 28.] 
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(M. 6.) 


Petit conſta- 


ble. 


 +fNota 
writ but 2 
rule of 
court. ] 


L EZ I. 


So, if ſuch conſtable preſent another at the end of his year ac, 
cording to uſage, and the court refuſe him, B. R. may iflue , 
mandamus for his diſcharge, and the ſwearing of the other; and 
if there be a cauſe for the refuſal it muſt be returned. R. 1 KNA 
$936. 4. &. - | | : 
And if, during his office, he be elected overſeer in another pa- 
riſh, he ſhall be diſcharged by B. R. 2 Jon. 46. | 


The petit conſtable is an officer at common law, 4 bi, 
265. 267. 5 


How choſen, And his election belongs to the leet. 4 It. 265. R. 1 Ry, 


541. J. 25. Sal. 502. Sav. 94. 
And properly to the homage there. 2 en. 212. 1 Sal, 155, 
And the leet may preſcribe to clect one of the reſiants coy{ta. 
ble. 8 Co. 38.a. 
But a preſcription muſt be laid for chooſing a conſtable in x 
articular manner. 1 Ld. Raym. g4.* 
If the conſtable elected be preſent, he ſhall be ſworn there, 
1 Sol. 175. | 
So a corporation may preſcribe to chooſe a conſtable, but has 


no right to do it of common right. R. Sal. 502. Cmb. 416, 


And an indictment for refuſing to be ſworn when choſen by a 
corporation, muſt ſhew the power to ele& by cuſtom, or pre- 
ſcription. Senib. Skin, 669. Comb. 416. 

[The quarter ſeſſions cannot difcharge conſtables appointed at 
the leet. Conſtables of Limingten's caſe, P. 1 G. 2. Sir. 198.) 

And therefore, if a conſtable. choſen by the leet be diſchargel 
at the ſeſſions, and another ſworn, a writ ſhall iſſue out of B. R. 
to the juſtices to diſcharge the party choſen by them, and to 
ſwear him choſen in the leet. N. 1 Rel. 535. J. 45. 541, . 15, 
1 Bul. 174. 

But a borſholder, headborough, or borough-head, tithingman, 
trithingman, or the chief pledge, has the ſame authority in many 
caſcs as the petit conſtable, 

And by the /, 13 & 14 Car. 2. 12. in caſe the conſtable, &. 
dies or goes out of the pariſh, two juſtices of the peace may make 
and ſwear a new conſtable, tithingman, &c. till the lord holds a 
leet, or the next quarter ſeſſions, who ſhall approve the officer ſo 
made and fworn, or appoint another, as they think fit. 

[If the ſeſſions diſcharge old conſtables, and appoint new ones, 
on a ſuggeſtion that the old ones had ſerved a ycar, they mult 
make an adjudication of their having ſerved the year. Rex v, 
Davis, T. 9 G. 2. Str. 1050, B. R. H. 282.) 

The ſeſſions cannot appoint conſtables for a year, or till others 
are choſen, but only till the lord holds a court. 16d. ] 

So a conſtable choſen at the leet may be ſworn by the ſeſſious, cr 
any juſtice of peace. 1 Mod. 13. 2 For, 212. 

So, if the homage chooſe a conſtable, but the ſteward refuſes 
him, and ſwears another, the quarter ſeſſions may examine the 
matter, and {wear him who was choſen by the homage, K. 


2 Jen, 212. | 
| * 


L I 


So, if a conſtable choſen at the lect be abſent, the juſtices of 
peace as conſervators of the peace by the common law, may ſwear 
him. 1 Sal. 178. Skin. 635. 

And the conſtable ought to have notice of his election. 
Slin. 635. 

Yet the ſeſſions ſince the f. 13 & 14 Car. 2. cannot make a 
conſtable where there never was any. Semb. 1 Mad. 13. Yet 
it was ſaid per Halt, that a conſtable and a vill are correlative, 
and the juſtices of peace may make them in any vill, but not in 
an hamlet. 1 Sal. 176. 

So the ſeſſions cannot impriſon for refuſing to be ſworn, but he 
mult be indicted. X. Crs. Car. 567. 


The conſtable elected ought to be homo idoneus + wiz. honeſt 
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(M. 7.) 


Who ſhall 


and of competent knowledge, ſuſtance, and ability of body. be a confta- 


8 Co. 41. b. 


ble. 


If he be idhneus, he may be choſen, tho' he be a maſter of % mite 


arts. Semb. 1 Rol. 5 33. l. 45. 541. J. 15. 

Tho' he be tenant to a parliament-man. 1 Mod. 13. 

Or a phyſician. R. 1 Mad. 22. Dub. 1 Sid. 431.—S. C. 
2 Kcb. 578. 

Tho' he be a watchman at the cuſtom-houſe, and alledge a 
cuitom that ſuch ſhall not be; for the cuſtom is void. X. 
1 Sid. 272. 

Or a captain of the king's guard. R. 1 Lev. 233. 

But an alderman of London thall not be choſen conſtable, where 
he lives in the country; tho' by the cuſtom, the conſtable is to be 
choſen of any of the inhabitants within the manor. R. Cv. Car. 
585. Fon. 462. *Dong. 533. (519.)* 

Nor an attorney; but he thall have a writ of privilege. R. 
Cro. Car. 389. D. Cro. Car. 585. Ding. 538. (519. )* 

Nor the ſervant of a member of parliament. 1 Mod. 13. 

Nor a counſellor or barriſter at law. 2 Keb. 578. 

Nor, by the /. 1 V. & MM. 18. a teacher in a congregation 
allowed by the ſame act. 

Nor, by the ff. 6. (or 6 & 7) V. 3. 4. an apothecary in Lon- 
d;n or ſeven miles diſtance, if free and approved by the company, 
or in the country, if he hath been ſeven years apprentice, while 
he continues to uſe the trade. 

Nor, by charter 2 Jac. a ſurgeon. 2 Keb. 558. 

A man is not exempted from being conſtable of a manor, 
which exceeds the bounds ot one parith, by a certitcate under 
10 & 11 V. 3. c. 23. for this is not a pariſh or ward office, tho? 
he may be exempted from being conſtable of a pariſh, or of a 
manor co-extenſive with a pariſh. Rex v. Derbyſbire, T. 1 C. 3. 
2B. M. 1182.) 

*One who is reſant within a private leet within a hundred, is 
not therefore exempt from ſerving the office of conſtable within 
the hundred. And a cuſtom to elect ſuch a one conſtable is 
good. Corp. 13.0 

1 A younger 


a deputy, 
Vide Officer 
(D. 1.) 
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A younger brother of the Trinity-Houſe is not exempt from 
ſerving the office of headborough by any of the charters granted 
to that corporation. 1 Term Rep. 679.* 

So, if the conſtable be not ideneus, he may be diſcharged b 

II rule the leet, or a writ out of B. R. 8 Co. 42. 4. 1 Bul. 174+ : 
vt court-] So, if a conſtable be choſen for a year, and at the end of the 
year he preſents another to the leet to be ſworn, and the flew. 
ard will not {wear him, a writ ſhall iſſue out of B. R. to the 
ſteward to ſwear him; and if he be not 7idoneus, it may be re. 

turned for cauſe, R. 1 Rol. 536. J. 5. . 
So, if a tithingman by the cuſtom ought to ſerve only ſor one 
ear, and the homage continues him for another year, there may 
* a writ from B. R. for his diſcharge, and to elect another, 

R. 1 Rol. 5 36. J. 10. 

And by the /. 13 & 14 Car. 2. 12. if a conſtable continue 
above a year in his office, the juſtices at the quarter-ſeſſions may 
diſctarge him, and place another fit perſon in his room, till the 
lord hold his court. 


(A1. 8.) A conſtable, elected, muſt take an oath, if it be required, to 


The duty of execute his office. 


5 OI And ſuch oath may be adminiſtered by the ſteward of the leet, 
—_ a 47. a. 1 Sal. 175. 


Or by any juſtice of peace, 2 Fo. 212. as conſervator of the 
peace. 1 Sal. 175. Vide ante, (M. 6.) 
; Or, if he be choſen by two juſtices, or the quarter- ſeſſions pur- 
N ſuant to the /. 13 & 14 Car. 2. 12. by the juſtices or ſeſſions, 

Lt a conſtable choſen at the leet, is afterwards ſworn-in before 
a ſingle juſlice of the peace, it is a good ſwearing. Rex v. Fran- 
char, H. 14 C. 2. Str. 1149.) 

6nd if the conſtable refuſe the oath, being preſent, the ſtew- 
ard may ſine him for his contempt. R. 8 Co. 38, 41. 1 Sel, 
175. 5 Mad. 96. 130. Sav. 94. *1 Ld. Raym. 70.*% 

If he be abſent, he may be preſented by the homage at the 
next court, and amerced, 1 Sal. 175. 5 Mod. 130. | 

So he may be indicted for refuſal, 5 Add. 96. Dub. Fg 
192. Vide poſt, (M. 11.) 

But the indictment muſt ſhew, he was well elected, and by 


whom. K. 5 Mod. 96. 
So the ſeſſions cannot fine him for refuſing to be ſworn, 


5 Med. 96. 


A conſtable by his oath ſwears, that the peace ſhall be duly 
OF" 9.) kept accord hi Kit 
To keep ep! according to his power. it. 47. Os ; : 
Ie peace, [bat he will arreſt all, whom he ſees making riots, debates, or 


aſfrays. Did. 
lat he will endeavour, upon complaint, to take felons, bars 

retors, and riotous perſons.” id. 
And that the ſtatutes againſt beggars, vagrants, rogues, and 
idle perſons {hall be obſerved, Vid. 
2 | 


A con- 
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A conſtable by the common law is a conſervator of the peace 
within his precint. Kit. 47. 6. | 

And therefore, if the peace be broke in his view, he may 
take the wrong-doers and bring them to a juſtice of peace, H. 
N FN 

So, if it be in the night, &c. he may impriſon them in the 
ſtocks, or other cuſtody for a reaſonable time, till he can bring 
them before a juſtice. 

Or till they find ſurety. H. 136. Per Poph. 13. 

So he may make proclamation, that the affrayers depart. 

And if an affrayer flies, he may purſue him into another county 
or franchiſe. H. 92. 

If he flies to an houſe, he may break open the houſe to take 
him. II. 136. 

Or, if the affray be made in an houſe. H. 135. 

If an aſſault be upon the conſtable himſelf, he may take him, 
or return the blow. H. 92, 136. 

So, upon complaint of a felony committed, he may take up 
any of bad fame, ſuſpected. 17 Ed. 4. 5. H. 92. Vide In- 
priſoeument, (H. 4.) 

He may arreſt him that gives the ſtroke, tho' the party be not 
dead, H. 92. 

So, upon complaint, he may take him that threatens death. 
See Lamb. Conſt. ſect. 13. at the end, 

And upon a felony he may break open an houſe to take a man, 
H. 93. | 

80 he may arreſt for prevention of a felony. H. 136. Brownl. 
198, Poph. 13. 

So he may arreſt night-walkers, who go abroad in the night 
and ſleep in the day. R. 13 H. 7. 10. 6. 

And perſons who frequent houſes of bawdry, or kcep ſuſpi- 
cious company. 46. 

Or, by the cuſtom of Londen, he may carry to the counter a 
-perſon found with a woman in adultery ; for it is a breach of the 
peace. 1 H. 7. 6. | 

So he may detain in the ſtocks him who leaves an infant of two 
months old in a church. R. Mo. 284. Cre. El. 287. Peph. 12. 

So, by his office, he may bring before a juſtice of peace, 2 
perſon whom he finds drunk, tippling, curſing, &c. contrary to 
the ſtatute. 

Or ſelling wares, uſing unlawful ſports, or travelling upon a 
Sunday contrary to ſtatute. 

But a conſtable cannot impriſon, or put in the ſtocks, without 
bringing the perſon before a juſtice of peace. R. Sav. 98. 

Nor for longer time than till he can conveniently bring kim be- 
fore a juſtice. H. 92. 


So he cannot impriſon without a warrant, for an aſſay not 


made in his view. H. 136. ide 2 J. d. Rum. 1201.“ 
Nor for an aſſault, or contumelious language to him, going 
upon his duty. K. Sav. 98. 

99 
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So he cannot take a recogniſance for the peace. R. 48 
b. Dalt. 3. ; 

Nor an obligation for ſecurity of the peace. Cont, Xi. 
48. a. b. | 


(M. 10.) So a conſtable ſwears, to execute all proceſs or precepts to li 
Tot by the juſtices of peace. Kit. 47. N 8 
Porſue with If a ſtatute gives juriſdiction to juſtices of peace, the 
out cr). conſtable, tho' not named by the ſtatute, muſt execute all pr 
—preſent ns | | . a wv 
rey, Se. ceſs and warrants of the juſtices thereupon to him directed. 
provide K. 1 Sal. 381. 
watch and If the warrant be to him only he may execute it out of the pre. 
bue and cry. einct of his vill, tho” he need not do it. 1 Sal. 176. 

Otherwiſe, if a warrant be directed generally, to all conſtables, 
bailifts, &c. for then the conſtable cannot go out of his precinct. 

I Sal. 176. unleſs in London. 2 Ld. Raym. 1299.* 

So, if a conſtable ſces an affray, and would arreſt the affrayers, 
who fly into another county, he may purſue and take them there, 
13 Ed. 4.8.6. 

After a warrant executed, the conſtable ought to certify what 
he has done; otherwiſe the defendant cannot be diſcharged, R. 
I Sal. 381. 

But he need not return the warrant; for it may be neceſſary for 
his defence. 1 Sal. 381, 

If any make reſiſtance with force, Sc. he is ſworn to 
make outcry, and purſue them till taken. Lamb. Gnfl, 

ects 14. 
4 And if any upon a felony fly, the conſtable may ſeize and ſafely 
keep his goods, for which he muſt anſwer, and therefore ought 
to inventory them. 

He is alſo ſworn, that he will preſent bloodſheds, outcries, al- 
frays and reſcous within his office. Kit, 47. Dalt. ch. 174. at 
the end. | 

But he is not obliged to make preſentment but of an offence 
within his conuſance, tho' it be proved to him by witneſles, 
1 Vent. 336. | | 

He is alſo ſworn, that he will endeavour that the %. Winter for 
watch, and hue and cry, be obſerved. XI. 47. 

A conſtable is charged to fee, that the watch be obſerv- 
ed according to the ff, Winten, 13 Ed. 1. 4. Lamb. Conf, 

ſect. 13. ; 

And that hue and cry be purſued from town to. town, againſt 
fclons, according to the ff. Winton, 13 Ed. 1. 1. Lamb. Conſt, ſeft. 
13. for he ought to raiſe the town by night or day, and warn the 
next conſtable. H. P. C. go. 

He ſhall bring ſuſpicious perſons, delivered to him by the watch, 
before a juſtice. Dalt. ch. 104. ſect. 3. | 

If an inhabitant in his turn refuſe to watch, the conſtable may 
put him in the ſtocks. R. 3 Les. 208, Per Wray, Ganwdy cont. 


Cri. El. 204. 
0 | 85 
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So he may be indicted for the refuſal. Comb. 243. 

But the conſtable cannot make a paſſenger to ſerve upon the 
watch, but muſt aver, that he was an inhabitant, R. 3 Les. 208. 
R. Cro. El. 204. 

Nor an inhabitant of a town at his pleaſure, but in his turn. 
3 Leo. 208. 

So an indictment againſt a woman for not watching is bad, un- 
leſs it fays, that the did not procure another to watch for her. 


Comb. 243+ 


If a conſtable neglects his duty, he may be indicted, 
As, if he does not execute à warrant, or proceſs to him 
directed. 2 Rel. 78. R. 1 Sal. 381. 5 Med. 96. Vide 
aute, (M. 8.) 


(N) Fine in a Leet. 
(N. 1.) When a Fine may be impoſed. 


E VER Y court may impoſe a fine for a contempt within view 
of the court: as, all the courts of record in }/e0min/ter-Hall, 
11 C. 44. 4. 

So the leet may impoſe a fine, purſuant to a bye-law there, for 
harbouring of inmates. Per Hole, Hard. 471. 

So, for an offence within the view of the ſteward. 2 
Rial. 3, 4. 

So the court of admiralty may impoſe a fine for contempt in their 
view, tho' it be not a court of record. 1 Vent. 1. 

So the court of mayor and alderman in Landau, if an alderman 
refuſes to attend the court. Semb, Pal. 533. 539. 

But, generally, a court, not of record, cannot impoſe a 
fine: as, a county court, hundred, or court-baron. 11 Co, 


43. 6. 
So a court, in equity by Eugliſb bill, cannot ſine for not anſwer- 
ing. the bill. 


Nor, for not performing a decree. 4 I. 84. 

So eccleſiaſtical courts beſore the ordinary, archdeacon, Q. or 
their commiſſaries; for they proceed according to the canon, or 
civil law. 11 Co. 44. a. 4 Inft. 324. 

Nor the high commiſſion. 4 I,. 324, &c. 

So a conſtable, tho he may impriſon upon an affray, cannot ſine. 
11 Co. 44. 4. 

So the pope never ſined or impriſoned, but proceeded only by 
eccleſiaſtical cenſures. 4 It. 324. 

So, no ordinary or eccleſiaſtical judge in an eccleſiaſtical cauſe, 
unleſs authorized by act of parliament. Bid. 

Tho' the king by letters patent grants a power to fine. id. 


So where a court may fine, it may make proclamation, 
upon pain; as, proclamation for ſilence, upon pain. 1 Rol. 
219. J. 12, | 

Or 


(M. 11.3 
Penalty tor 
neglect. 


(N. 2.) 
Proctama- 
tion upoa 
pain. 


© = 
. 
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r - 
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(N. 4.) 
Muſt be 
aſſeſſed 
ſeverally. 
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Or command that an officer ſhall do his duty, upon pain, and ; 
he do not, he ſhall loſe his office. 1 Ro. — 15. pf 8 
7 H. 6. 12. 5. » 


(N. 3.) For what Cauſe, 


A fine may be impoſed for any neglect of his duty to the court 
by any officer: as, if an officer in a leet refuſe to do upon commang, 
that which belongs to his office. 8 C. 38. 6. 1 Rel. 218, J. 40. 

42. J. 12. 
If a bailiff refuſe to make a return of the pannel. 1 Rl. 219, . 


15. 542. J. 12. | 
If a conſtable, being elected, refuſe the office. R. 8 Co, 


8. 41. 
: Or, to make a preſentment. 8 G. 38. 5. 

* if a juror refuſe to be ſworn he may be fined. 1 NI. 
219. J. 18. 

Or, if he depart without giving his verdict. 8 Co. 38. 6. 

Or the inqueſt refuſe to preſent defaults, of which they are in- 
formed. Kit. 41. b. | 

Or aman refuſe to be ſworn to give evidence to the grand inqueſt, 
in a caſe of high treaſon. 1 Sal. 278. 

Or the jury, being ſworn to preſent articles of the leet, refuſe to 
do it, each may be fined for ſuch concealment and contempt. R. 
Dy. 211. 5. 

So, for a contempt in view of the court: as, if a man makes a diſ- 
turbance in court. R. 8 Co. 38. 6. 

If the ſteward deſire him to be uncovered, and he ſays, that he 
does not regard what he can do. R. Ray. 68. 

If he ſays openly to the ſteward in court, you lie; for it is a con- 
tempt. R. Mo. 470. Cro. El. 581. 

If a man refuſe to be ſworn to give a verdict, or will not give a 
verdict when ſworn. Semb. 1 Leo. 217. | 

But for a thing not in his view, the ſteward cannot fine: as, for 
not doing ſuit. R. Cre. El. 241. 

Nor for words, which do not import a contempt : as, 
if he ſay to the ſteward in in the town-hall, that the may- 
or has more right there than the fleward himſelf, R. 2 


Fon, 229. 
(N. 4.) In what Manner. 


A fine ought to be impoſed upon every offender ſeverally. 
Dy. 211. b. 

Tho' many join in the ſame offence, for the offence of one 
is not the offence of the others: as, if the twelve chief pledges 
refuſe to preſent pro certo letæ, they cannot be fined together, R. 
11 Ch. 42. b. 

But where there is an uncertainty, as to the offenders, they may 


be fined generally together: as, a ſine may be impoſed mo oh 
| whole 


L EE 


whole town, hundred, or county, Cc. As, for the eſcape of a mur- 
derer. 11 Co. 43» b. | 


8o a fine ought to be reaſonable. 4 Inf. 261. 

By the t. 1 W. & M. 2. . 2. exceſſive fines ought not to be 
impoſed. 

And therefore, if a fine in a court leet be unreaſonable, it 
may be avoided by plea, and judgment of the court; for the 
judges are to determine the reaſonableneſs of the fine, R. 
11 Co. 44. 

So, if a fine be exceſſive, or without cauſe, it ſhall 
be diſcharged upon a certiorari to remove it to B. R. 1 
Vent. 336. | 

So, upon a diſtreſs for ſuch a fine, treſpaſs lies. R. 
2 Jon. 229. 8 | | 

So, upon a certiorari, &c. the cauſe of the fine, the words, or 
contempt for which it was impoſed, ought-to be ſhewn in particu- 
lar. R. 1 Vent. 336. 

If 6). be aſſeſſed for a fine for not preſenting a certum letæ, it will 
be exceſſive. Semb. 11 Co. 44. 

But a fine of 405. for a contempt in court is not exceſſive, 
Ray. 68. 

Nor 51, for refuſing to be conſtable. 8 G. 38. 

Nor 401. for refuſing to impannel a jury. Kit. 41. 5. 

How a fine ſhall be collected and anſwered to the king, Vide in 
Prerogative, (D. 51, Cc.) 


(O) Amerciament. 
(O. 1.) When it may be impoſed. In a Leet. 


8 O for an offence in the leet, not done in the preſence of 
the ſteward, or in contempt of the court, a man may be 
amerced, | 

[When an offence is preſented by the jury, the puniſh- 
ment is by amerciament, not fine, tho' it be a contempt. 
More v. Wicker, M. 11 G. 2. Andr. 47.) vide 1 Will. 
248. et ſeq. 

As, for not doing ſuit. Cro. El. 241. Me. 89. Kit. 
43. a. 

Or not paying certum lete. 13 H. 4. 9. 

For a nuſance done. Kit. 43. a. 

But there ſnall not be an amerciament in the leet for a treſpaſs 
done to the lord himſelf; ſor he ſhall not be judge in his own cauſe. 
1 Rel. 211, J. 25. 12 H. 4. 8. ö. 

Nor for non- payment of a rent to him, for which he may diſ- 
train. 1 Rel. 211. J. 10. 

Nor, for a neglect in keeping a tumbrel, or ſtocks; 
for the lord of thg leet ought to do it. R. Mo. 373. Ge. 


£1, 698. 
| Nor, 
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Nor, for leaving his gates open to the nuſance of the 
inhabitants; for it does not appear to the leet. R. J.. 

6. 
* for digging coney-burrows in the lord's waſte. R. 
Ray. 1606. 

Nor, for encroaching upon the waſte, and building a cottage 
there. R. 1 Sand. 135. 

Nor, for any private nuſance, or thing, to the damage of the 
lord or any other. 1 Sand. 135. 


(O. 2.) How affeered. 


An amerciament ought to be impoſed with mercy, and therefore 
It is called, miſericordia. Co. L. 126. 5. 8 Co. 41. FN. B. 55, 
Z. H. 

By the /. M. Ch. 9H. 3. 14. nullus liber homo amercietur niſi ſecun= 
dum modum delif7t, ſalvs contenements, mercator ſalvũ merchandizg, 
villanus ſalva wwainagio, ecelgſiaſtica perſona ſecundum laicum tenemen- 
tum, &c, 

And therefore, ſhall be proportioned according to the of- 
fence to the lord, and not the damage to the tenant, F. NM. 
75. E. 

The arms of a ſoldier are his contenement, and the books of a 
ſcholar, &c. 2 Inst. 28. 

But the amerciament of a duke ſhall be 10/. of an ear, or biſhop 
5 J. Did. 

And if he be amerced as a baron, when he does not hold by baro- 
ny, it may be pleaded in diſcharge. Mad. 367. 

By the . M. Ch. 14. miſericordia non ponatur, uiſi per ſacramenta 
Proborum & legalium hominum de vicincto. 

And therefore, when it is fixed by the court, it muſt be affeered 
and moderated by others. J. N. B. 75. G. R. 1 Rol. 542. J. 20. 
Hab. 129. R. 3 Lev. 206. 

In a court-baron, by the tenants of the ſame court upon oath. 
F. N. B. 76. D. 

If it be aſſeſſed without affeerment, the party ſhall have a writ 
upon M. Ch. 14. aud thereon an alias, pluries, and attach— 
ment. Ibid. 

Or, if it be outrageous, a writ de moderatd miſericot did. F. N. B. 
75. A. Ney. 20. 

And it ought to be aſſeſſed at a ſum certain. R. 1 Rel. 
542. J. 20. 

Or reduced to a certainty by affeerment. 3 Mod. 138. 

And aſſeſſed upon each ſeverally. F. N. B. 75. G. 

[A general amerciament is good, if it is afterwards reduced 
to a certainty by affeerment. Mere v. Wicker, M. 11 G. 2. 
Andr. 47.] 

Or, by cuſtom, it may be a ſum certain, without affeerment. 
Semb. 2 Mod. Ca. 299. 

But an affcerment by the ſteward is void. 8 Co, 41. 

Or, by four of che jury. D. Crs. Car. 275. 


* 
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Or, by the whole jury; for it ought to be affeered by 


officers choſen by the ſteward, and ſworn for that purpoſe. 

Lev. 206. But now it may be affcered by the jury. Semb. 
Sho. 62. 

[Amerciament of a freeholder, muſt be affeered by free- 
bolders of the manor. Baldwin v. Tudge, H. 28 G. 2. 
2 Will. 20. ] : 

Yet if the jury aſſeſs the amerciament, it is ſufficient, 
without other affecrment. 8 Co. 40. 3. Semb. cont. Jon. 301. 

If an iſſue be, whether A. and B. were affeerors, it 
ſhall be tried by the record, not by the country, Cn. 
El. 860. 

By the equity of the ff. V. 1. 3 Ed. 1. 18. the clerk 
of the warrants eſtreats the amerciaments in C. B. and de- 
livers them to the clerx of aſſiſe to be affeered by the coron- 
ers, and they are afterwards re-dclivered to the clerk of the 
warrants, who with the juſtices of C. B. delivers the roll to 
the exchequer. 

So, the amerciament in B. R. or before juſtices of ailiſe, 
F. N. B. 76. : 

If the plaintiff be nonſuited, when a verdict is ready to be 
N the amerciament ſhall be aſſeſſed by the jury. R. 
8 G. 39. 6. 

An — WIR upon a ſheriff, gaoler, or other miniſter of juſ- 
tice, ſhall be aſſeſſed by the juſtices of the court, and the entry ſhall 
be, ideo in miſericordid et ajferatur per juſt. for it is out of M. Ch. 
or the ff, V. 1. 18. 8 Co. 40. 


(O. 3.) When upon a town, County, &c, 


So a town, hundred, or county may be amerced for murder or 
manſlaughter committed there. Mad. 374. 377. 

So, for other miſdemeanors. Mad. 378. 

As, ſor not making hue and ery, Mad. 386. 

Permitting the eſcape of a felon, Mad. 387. Adm. 1 Leo. 107. 
3 Les. 207. | 

Concealment of homicide. ad. 389. 

But if a felony be done in the night time, and the felon eſcape, 
a town in the county ſhall not be amerced for it. (ide 1 Lee, 107. 
3 Leo. 207.) 

So, if a felon give a mortal-wound in the day time of which the 
party dies in the night; for till death it is no felony. Seb. 
3 Lee. 207. 

But the king's demeſnes were diſcharged of ſo much of the 
amerciament as was charged upon them. AZad. 374. 

So, lands in the poſſeſſion of the qucen. 4b:d, 

So, the barons of the excheguer, for themſelves and their tenants, 
Mad. 375. 

And eccleſiaſtical perſons, for an eccleſiaſtical fee, Bid. 

So the lands of him who has the King's grant for his diſ- 


clarge. Mad. 374. 


So 
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= So an amerciament muſt be reaſonable, otherwiſe the lord 
ſhall not have an action for it. Semb, Carth, 184. 


| - (O. 4.) In actions. 


* 
(0. 4.) In all actions real or perſonal, if the writ abates by the 20 
When a of God, and not by the default of the party, the demandant, 
—— or plaintiff, ſhall not be amerced: as if it abate by the death of 
— the demandant or plaintiff, Co. L. 127. 
or tenants So, where ſeveral join in a ſuit, which fails for the default 
—— of one only, the others who were not in default ſhall not be 
amerced: as, if one plaintiff be nonſuited, (in a caſe where 
the nonſuit of one will be the nonſuit of both,) he who appears 
ſhall not be amerced. \ 8 Cz. 61.4, 1 Rel. 213. J. 49. 
So in judicial proceſs, if the writ abates, or the plaintiff be 
nonſuited or barred, the plaintiff ſhall not be amerced ; becauſe the 
ſuit is founded upon a record. 8 Co. 61. 4. 1 Rel. 214. J. 4, 16, 
As, in a guid juris clamat. 
In a ſcire facias, c. 11 H. 4. 7. a. 
So, if the plaintiff diſcontinue he ſhall not be amerced : for 
it is the act of the court. 8 Co. 61. a. 1 Rol. 225. J. 1. 
Nor, if the court be ouſted of juriſdiction. 8 Co. 61. b. 
So, if the plaintiff recover upon all the cauſes of action con- 
tained in the declaration, he ſhall not be amerced, tho' he reco- 
ver leſs than was demanded : as if the plaintiff declare ad damp- 
num 40 J. and recover only 20 J. Co. El. 257. 
If there be 7rover for 500 load of goods, c. and he recovers 
but for 100 load. 
So in an action againſt ſeveral, if he recover againſt each for 
part. R. 1 Rol. 217. J. 45. | 
Or, againſt huſband and wife, if the huſband be acquitted ; 
for he muſt be joined for conformity. 8 Co. 61. a. 1 Ri, 
217. J. 40. | 
So in an action for words, if it be found for the plaintiff as to 
all the material words, tho? it be againſt him for words not ma- 
terial, R. f Rel. 217. l. 12. ©, Dy. 75. a. 
In waſt for cutting down twenty trees, if it be found for the 
Plaintiff only for two. Per Berkley, but the other J. dub. Ou. 
Car. 453. 
In ejectment for a manor, and it be ſound for the plaintiff 
for the manor, but not as to the ſervices. X. 1 Sid. 232. 
So, if the plaintiff join iſſue to part, and demur to the other 
part, and the demurrer be adjudged for him, whereupon he 
enters a nolle praſequi as to the iſſue, R. 1 Rel. 217. J. 5. R. 
2 Mod. Ca. 198. | | 
| So, if the defendant, or tenant in all actions real or perſonal, 
which do not charge force or deceit, comes at the firſt day, and 
renders the thing demanded, he ſhall not be amerced. R. 
5 Co. 49. b. 8 Co. 61. 6. 1 Role. 212. J. 20. 27. 51. 
So, if he comes at tlie firit day, and makes defence by attor- 
ney, and pleads non ſum informatus ; for that is the ſame ” to - 
plaintitt 


L Ei 


plaintiff, as if he had confeſſed the action. R. 1 Rl. 213. J. 
I, 17. 
8⁰ the king, or queen, ſhall never be amerced. 8 G. 61. 6. 
Nor an infant 8 for the entry ſhall be, % nibil de 
miſericordia quia infans, Dy. 338. 5. Adm. Cu. Car. 410. R. 
1 Rel. 214. J. 50. \ 
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And if an amerciament be entred againſt an infant, he ſhall 


be pardoned of courſe, and the entry ſhall be, ids in miſcricordia, 
fed pardonatur quia 1 8 Co. 61. 6. 1 Rol. 214. J. 41. 

Tho? the infant a defendant with others in ejectment, 
treſpaſs, &c. R. 2 Cro. 274. 


But in all actions real or perſonal, if there be a default in 
the plaintiff, or demandant, he ſhall be fined, or amerced. 

And therefore, in all writs of entry, precipe quod reddat, per- 
mittat, or faciat, if the writ abates for matter or form, or the 
demandant be nonſuited or barred, he ſhall be amerced. 8 G. 
60. ö. 

So in all perſonal actions, which charge with force and deceit, 
and which do not, if the writ abates for matter or form, or the 
plaintiff be nonſuited or barred, he ſhall be amerced pro fe 
clamore. 8 Co. 61. a. 

So, if he enter a retraxit, he ſhall only be amerced, tho' he 
be in contempt of the court. 8 Co. 60. a. 

So in all actions real or perſonal, if the demandant or plain- 
tiff be barred for part of his demand, tho? he recovers for other 
part, he ſhall be amerced. Dy, 89. a. 8 C. 61. 4. R. Mos. 
692. R. Cro. El. 699. Vide ante, (O. 4.) 

Or, if there be ſeveral tenants or defendants, and he be 
barred as to one, or as to part againſt one, tho' he recovers 
againſt the others. R. 1 Rel. 216. J. 10. 2 Cre. 630. 

As, in covenant for ſeveral covenants broken, if he recover 
upon one, and be barred as to the reſidue. R. 1 Rel. 216. J. 35. 

In aumpſit upon ſeveral promiſes, and he recover only upon 
one. 

Or n, for ſeveral things, if he recover only for one, 
and be barred for the other, tho' the aſſumpfit was intire. 1 Rv/. 
216. J. 40. 
In waſt in domibus & gardinis, if he recover only for waſt in 

damibus. Cro. Car. 453. 1 Rol. 217. J. 17. 


90 in all actions real or perſonal, if the plaintiſf recover, 
the tenant, or defendant, ſhall be amerced, or fincd ; unleſs 
where he comes the firſt day in actions which do not charge 
force or deceit. 

In all writs of precipe. 8 Co. 60. ö. He ſhall only be amerced. 

So, in an aſſiſe for rent, where the dies was only by denial. 
I Rol. 223. J. 25. 

In an attaint, where the defendant was only tenant by receipt. 
8 Co. 60. a. 
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So 1a all perſonal actions, which do not charge with force oy 
deceit, the defendant ſhall only be amerced ; as, in account, 
8 G. 61. a. R. Cro, El. 107. 

In afſumpfit. 1 Rol. 223. I. 1. 

In an action upon the caſe. 1 Rol. 222. J. 40. | 

Tho! it be upon the cuſtom of the realm; as, againſt a car. 
rier, hoſtler, Sc. X. 2 Cro. 224. 

Tho? it be an action upon the caſe for a deceit. 8 Co. 59, J. 

In trover. R. Sau. 37. 

In an action upon a ſtatute for non-feaſance : as, upon the 
. of Wint. or the /t. 2 Ed. 6. for not ſetting out tithes. Vid 
e, (O. 8.) 

So, in an action for ſcandalum magnatum. Semb. 1 Lev, 148, 

So the defendant ſhall be only amerced, if he deny the deed 
of another, or if, relictd veriſicatione, he confeſs the action after 
denial of his own deed. Vide pat, (O. 8.) 


In an appeal for felony or mayhem, if the writ abates by the 
default of the plaintiff, or he be nonſuited or barred, the plain- 
tiff ſhall be fined, and the entry of the judgment ſhall be by 
capiature. 8 Co. 60. a. 

So, in an attaint. Bid. 

So, in a recaption; unleſs it be brought in a county- court, which 
not being a court of record, there can be no fine, 8 Co. 60. 6, 

So, where the plaintiff appears to be vexatious: as, if he ſue 
in C. B. and alſo in Landon, or other court, for the ſame cauſe, 
8 C2. Go. a. , 

So, in treſpaſs, if the verdict be againſt the plaintiff, 1 K.. 
225. J. 20. 


So in all actions vi & armis, or which charge the defendant 
with force or deceit, if there be judgment againſt him, he ſhall 
be fined. Dy. 89. a. 8 Co. 59. 5. 

As, in treſpaſs for an aſſault and battery, Sc. Cro, El. 84, 
1 Rel. 222. J. 26. | 

In reſcous, tho' it be in the nature of an action upon the caſe, 
1 Rel. 222. J. 30. Hab. 180. | 

In aſſiſe, if the IM Niſin be found to have been with force. 
8 O. 59. 6. 

In a writ of deceit upon a recovery by default in a real aCtion, 
if non-ſummons be found. Had. 

In an attaint, if the defendant was a party to the firſt record. 
8 C. 60. a. 

So in all caſes, where the defendant is fined, the judgment 
ought to be, guad copiatur : as, in an indictment, Cc. R. 1 Rok 
225. J. 25. Cro. Car. 340. 7%. 407» h 

Or, if he be preſent, he ſhall be committed, and then no 
eafiatur is neceſſary; and if the ids in miſericerdia be alſo entred, 
it is ſurpluſage. R. Cro, Car. 340, 

So, if the defendant deny his own decd, and it be found 
againſt him, he ſhall be fined, Dy. 67. b. 8 Co. Go. a. Dy. 
245. b. 1 Kal. 219. J. 406. 224-1. 15. 33 H. G. 54. be 2 Sand. 192 


Or, 
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Dr, if he plead a falſe deed made to himſelf, 8 G. 60. as 
1 Rel. 219. J. 45. 224. J. 17. 2 Cro. 225. 


deed of another. 8 G. 60. a, 1 Ral. 224. J. 37. 

Or deny his own deed, or plead a falſe deed to himſelf, if, 
relied werificatione, he confeſſes the action. R. 33 H. 6. 54. b. 
D. cont, Dy. 67. 8 Co. 60. 4. Per 2 FJ. acc. Gatody cant. 2 
Co. 64. R. acc. 1 Rol. 224. J. 42. 2 Cre. 420. D.. fer 
Twi/den, fed Sand. ſemb. acc. 2 Sand. 191. Dub, Ray. 195. 207, 

So, in replevin, if the defendant claims property, and it is 
found againſt him in a preprietate probandd, 8 Co. 60. a, 

So in all actions where the defendant is charged for a con- 
tempt againſt the king's writ : as, in a guare incumbravit, quare 
mn ad miſit, prohibition, Sc. Bid. 

So in all actions upon ſtatutes, where the defendant is not 
ſued for a duty: as, in raviſhment of ward. 8 Co. 60. 6. 
20. 631. f 

In debt upon the /. of Marlb. 52 H. 3. t. or the . 1 & 
2 Ph. & M. 12. for carrying a diſtreſs out of the county. X. 
1 Rol. 222. J. 42. 45. . Dy. 177. . 

In debt upon the „f. againſt uſury. R. 1 Rol. 223. J. 5. 
Otherwiſe, in an action upon a ſtatute for non-feaſance : as, 
upon the 2. of Wint. againſt the hundred. R. 2 Cre. 348. 

Or in debt upon the /. 2. (or 2& 3) Ed. 6. 13. for not 
ſetting out his tithes. 1 Nel. 223. J. 10. R. She. 81. 

80 now, by the of 5 & CW. & M. 12. in treſpaſs, eject- 
meat, aſſault, or falſe impriſonment, no fine or cafiatur pro 
fine ſhall be charged, but the plaintiff in ſatisfaction of it thall pay 
65. 8 d. on the judgment, which ſhall be allowed him in coſts, 
And therefore, if a capiatur be now awarded in ſuch a caſe, 
it will be error. R. 5 Med. 285. 

And ſince the ſtatute no fine or capiatur is entred in B. R. 
1 Sal, 54. 
In C. B. the entry is nihil de fine quia remittitur per fatutum, Ibid, 


The plaintiff may be amerced ſeveral times. 1 Rel. 218. J. 
10. 15. 8 C. 61. a. 
But the defendant ſhall be amerced only once. 8 Co. Gi. a. 


Tho' he plead ſeveral pleas. 5 Co. 58. 5. 
Or confeſs for part, and plead to iſſue to the other part, 
which is alſo againſt him. Vid. 

Yet, if the defendant pleads feveral pleas, and both are 
2anſt him, there may be an amerciament againſt him upon 
one, and a capiatur upon the other. R. 1 R]. 213. J. 13. 

So, in an account upon a judgment guad computet, the defendant 
ſhall be amerced, and again afterwards, if he be found in arrear 
upon a final judgment againſt him. 1 R/. 218. J. to. 

So, if a defendant or tenant confeſs a judgment for part, 
and plead to another part, upon which judgment is afterwards 
2zainft him, there may be a ſeveral amerciament upon each 
judgment. R. 1 Sal 253. 
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(O. 10.) 
By diſtre is. 
When and 


LE 2 T. 


For both the judgments are final and independent, 1 Sal. 5. 


5 Mod. 65, 67. Skin. 593. 
So, if there are ſeveral defaults by the ſame defendant, there 
may be ſeveral amerciaments againſt him. 2 Les. J. 185, 
So, if there are ſeveral defendants who plead ſeverally, they 
may be ſeverally amerced. 5 Co. 58. b. 


(O. 10.) Remedy for an Amerciament, 


If an amerciament in a leet be affeered, the lord may diftrain 
for it of common right, without preſcription, K. 2 Crs. 382. 


bow it ſhall 8 C. 41. Kit. 43. 


be affeered, 

Lide ante, 
(O. 2) 

Vide Diſ 

treſs, 

(A. I, Jon 

B. 3.) 


(O. 11.) 


A diſtreſs for an amerciament may be in any place within the 
precinct of the manor. Semb. Ney 20. 

So it may be upon any goods of the offender, (ide N; 
20.) Vide Dijireſs, (B. 3.) 

So, if an amerciament be upon a vill, the diſtreſs may he 
for the whole, upon any in the vill, if he was an inhabitant 
there at the time of the amerciament. K. Cre. El. 698, 

But a diſtreſs cannot be taken for an amerciament in a place 
out of the juriſdiction. 

Nor can the goods of a ſtranger be taken, tho? they be upon 
the land of the offender. Semb, Ney 20. 

So the bailiff cannot diſtrain for it ex officio, but he muſt have 
the ſteward's precept. Per Poph. Gawdy cont. Cro. El. 698, 
Mo. 574. R. 3 Mod. 138. 

And if he juſtifies in treſpaſs, he muſt ſhew the precept. 
R. 3 Mod. 138. | 

Otherwiſe, in replevin. Adm. 3 Med. 138. 

So, if the defendant juſtifies by diſtreſs for an amerciament 
upon a vill, he muſt alledge that no one elſe has paid it. R. 


Cro. El. 698. Mo. 574 


So debt lies for an amerciament aſf-ered. R. 2 Cv. 382. 
Adam. 2 Cro. 582. Kit. 43. bo Vid. 1 Wil. 248. & 4. 
*And debt on amerciament may be joined with debt on a u 


tuatus, 1 Wilſ. 252, 3. 

[Amerciament of a trecholder muſt be proved to be affecred 
by frecholders of the manor, or debt will not lie for it. Ball- 
zuin v. Tudge, H. 28 G. 2. 2 Wilf. 20.] 


LEGACY. 


Vide Adminiſiratien, (C. 3. 5, &c.)—Chancery, (3 A. 3, &c. 


(3 G. 3, &c.—3 X. 1, &c.)—Prohibitin, (G. 17.) 


Ar 
Vide Popery, (A, 2.) 


. 
Vide Ciancery, (3 G. 3, &c. 7.—3 T. 18, 19.) 
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L EPR O 8 T. 


(A) Lepꝛoſp. 
—— RE are many ſorts of leproſy. F. N. B. 234. G. 


(B) How reſtrained. 


I a man, who is a viſible leper, will intrude himſelf into a 
church, or the company of his neighbours, to their nuſance, or 
diſturbance, a writ ſhall be directed to the mayor, bailiff, Sc. of 
the town to inquire, whether he be a leper, & tunc honeftiori modo, 
quo poterity, @ communicatione hemiuum amovere, &c. F. N. B. 
234. D. 

1 * if he will not execute the writ, they ſhall have an alias, 
pluries, and attachment, F. N. B. 234. F. 

But if he does not appear to be a leper by the viſible putrefaction 
of his fleſh, and the ſmell of his ulcers, he ſhall not be removed. 
Semb. F. N. B. 234. G. : 

Or, if he be a viſible leper, if he keeps himſelf within his houſe, 
F. N. B. 234. G. 


LETTERS 


Letter of Attoney. 
Vide Attorney, (C. 1, &c. 5, &c.) 
Letters Patent. 
Vide Patent. 


Letter to a Peer. 
Vide Chancery, (D. 2.) 


LEVARI FA CIA8. 
Vide County, (C. 10. 13.)—Exrcution, (C. 3.)—Preceſs, (E. 4.) 
— Statute Staple, (D. 3.) 
LEV EY 


Vide Seqwvers. 


LEVITICAL DEGREES 
Vide Baron and Feme, (B. 4.) 


LEVYING WAR, 
Vide Fuftices, (X. 4.) 
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L EF. 


(A) What Laws are allowed in England, 


IVERS laws are uſed, and allowed within the kingdom 
of England; which are all part of the laws of the realm. 
Co. L. II. 6. 
The law of the realm is, ſcripta, vel non ſcripta. 
As to the law in writing or ſtatute law, and the laws and 
uſages of parliament, Vide Parliament, (G. 1, &c.—H. 1, Ke.) 
The law, not in writing, comprehends the common law, 


ſtrictly ſo called, and the particular laws allowed in peculiat 


courts in peculiar caſes. 

As to the canon, and civil law allowed in the eccleſiaſtical 
courts, in the admiralty, and the court of chivalry, Vide Admiral). 
—Canms.—Courts, (E. 1, &c.) | 

The common law, ſtrictly ſo called, regulates the proceedings 
in the uſual courts of juſtice, and if it be applied to criminal 
caſes is called, the crown law. De qua vide Fuſlices, and 
Tuſlices of Peace, —Pide Action, (D. 1.) 

If it applied to the affairs of the king, it is termed, fle 
Prer:gative law. De qua vide Prerogative, 

If to matters within the foreſt, &c. it is termed lex foreſts, 
De qua vide Chaſe. 

It to trade or commerce it is called [ex mercatoria, De qua 
wide Merchant, (D.) | 

If to cuitoms of particular places, the name varies according 
to the places: as, in [reland, they are termed, the laws of Ireland, 
Of 9which vide Ireland, 

In $-:i/and, the laws of Scotland. Of which vide Scotland. 

In Jerſey, Guernſey, Man, &c. The Laws of Jerſey, Guernſi 
or Mon, 2 Vide Navigation, (F. 2, 3, 4, oF 72 5 

In the plantations, 2 laws of the plantations, Vide Navigatimn, 
G..) 

b As to laws in Wales, Vide Valea. 


(B) The ©zigfnal, ow — of the Common 
aw. 


H E foundations of the common law are, 1. the law of 

nature ar reaſon. 2. the divine law. 3. general cuſtoms, 

4. divers principles, or maxims. ;. ſeveral particular cuſtoms, 
D. & St. Dial. 1. ch. 4. at the end. 

And it was called, the common law, becauſe of the code of 

laws, collected by Adeuard the Cnfeffor out of the laws beſore uſed 

in the ſeveral provinces during the heptarchy, was common to 


the whole realm. 1 Ch. R. Arg. 60. 


L232” 


(c) Mhat Realms are governed by the Laws of 


England. 


x T H E common law is the inheritance of all the ſubjects of the 
realm, | 

And therefore in the plantations, or elſewhere, where colonies 
of Engliſh are ſettled, they are to be governed by the law of 
England. Ca. Parl. 31. Vide Navigation, (G. 3.) 

If the king makes a conqueſt of an infidel kingdom, the antient 
laws are abrogated ex in/fanti, and it ought to be governed by ſuch 
laws as the king appoints. 7 Cs. 17. b. Calvin. Ca. Parl. 31. 

So, if the laws of England are once eſtabliſhed in another realm, 
which the king obtains by conqueſt, they cannot afterwards be 
altered, except by parliament. 7 G. 17. b. Calvin, 

So, if a foreign territory, not inhabited, be obtained by the 
crown of England, all laws in England bind there. R. Sal. 

11. 
: But if a conqueſt be made of a Chriſtian kingdom, the antient 
laws remain there, till they are altered. 7 G. 17. b. Calvin. R. 
4 Med. 225. 

So, if a Chriſtian kingdom deſcend to the king, the antient 
laws cannot be altered, but by parliament. 7 C. 17. 6. 
Calvin. 

So, if an infidel kingdom be gained by conqueſt, tho” the laws 
there are aboliſhed, yet the laws of England are not of force, till it 
be ſo declared. R. Sal. 411, 

And till the laws of England are declared to be of 
force there, ſuch infide] kingdom, gained by conqueſt, ſhall be 
governed by their antient laws, which are not contrary to the 
law of God, (for thoſe do not ſeem to be abſolutely aboliſhed 
till other laws are introduced,) or by the rules of natural equity, 


Sal, 41 2. 


(D) Pꝛokeſſoꝛs of the Law. 
(D. 1.) Apprentices, 


T HE profeſſors of the law, till 2 H. 3. were uſually of the 
clergy. Dug. O. F. 21. or rather till the year 1164, 
Temp, H. 2. when by the canon in finodo Turmenſi ſub Alex, 3. 
aps, it was ordered, quod pſt vatum religianis nullus ad pheſicam 
vel legen mundanas legendas -permittatur exire. Seld, Diq. ad 
Fl. 519. | 
55 the /. W. 1. 29. /i ul ſerjeunt, counter, ou auter face ul maner 
de diſceit, ou de colluſion en la court le roy, ou conſent de faire la, en diſa 


ceit de Ia court, pur engiw le court, ou la partie, et de ces fait attaint, 


lers puis eit la priſcnment dun an et un jour, et ne ſit oye en li 
enurt le roy a counter pur nulluy. Ft f: foit auter que counter, 
fer meſme le manner eit la priſm dun an et dun fcur a tout 
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(D. 2.) 
Now 


created. 


(D. 3.) 
What 
privileges 


belong to 


them. 


L. E. T. 


le meint. Et fr le treſpaſs demande greinder paine foit a wolunts 
le roy. 
| And this extends to a ſerjeant, and alſo to an apprentice of the 
law. 11 Ed. 4. 3. 2 Inf. 214. : 

And if an apprentice refuſe to be counſel for any, when 
aſſigned by the court, he may be excluded from the bar, 
11 Za. 4 · Zo | 


(D. 2.) Serjeants of the Law, 


The ſerjeants of the law are commanded by the king's writ to 
take this ſtate and degree; for by the chief juſtice of C. B. by the 
aſſent of all the juſtices, the names of the moſt worthy in the ſtudy 
of the law are preſented to the chancellor, who by the king's writ 
aſſigns a day to them to take fatum & gradum ſervientis ad legem ſub 
pena, &c. Fort. c. 50. 

If they do it not at the day of the return of the writ, they ſhall 
be at the king's mercy. 2 Rel. 167. I. 10. 

And ex rigore, they cannot take it afterwards. 2 Rel. 167. 
J. 17. 

If their creation be void, as in the time of the uſurpation, they 
may be required de nous, to take the fame ſtate and degree, 
1 Sid. 3. | 
If the writ be rerurnable 77zmediate, whereupon the ſerjeant ap- 
pears before the chancellor in the vacation, and is ſworn, it is not 

legal. R. Cro. Car. 2 Jon. 63. ä 

Aiter the writs to the ſerjeants, they appear before the juſtices 
of one of the benches, and make their counts, &c. and being robed 
with coifs, Sc. go to J/eftminſſer attended by the marſhal, warden, 
benchers, and others of their reſpective ſocicties, and there make 
counts, &c. de novo, and afterwards return to ſerjeants-inn, and 
make a feaſt there. Cra. Car. 4. Jon. 63, 

The ſerjcants have precedence according to their antienty in 
admittance. 

If a man created a ſerjeant was before ſpeaker of the houſe of 
commons, he ſhall take place according to his admittance, and ſhall 
not have precedence of the other ſerjeants. R. per Poph. and the 
greater part of the judges and barons, the lord keeper, four judges and 
twelve privy councillors cont, 2 Cxo. 2. 


A ſerjeant of the law has privilege for himſelf and his 
clerks, that they ſhall not be ſued but in the courts of V 
minſler-hatl. | ; 

And therefore, if they are ſued in the Marſhalſea, &c. an inhidi- 
tion ſhall go out of C. B. to ſurceaſe. R. Crs. Car. 84. 

But the privilege does not extend to a court in Weftminſter-ball; 
and therefore he may be ſued in B. R. for he may praCtiſe there. 
R. 2 Lev. 129. WS 

[A ſerjeant ſued in B. R. may plead his privilege, that 
he ought to be ſued in C. B.; but if he has long _ 

| rom 
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from the bar it ſhall not be allowed. Serjeart Mead'r caſe, 
2 Will. 232.) 
So the privilege does not extend to a prohibition. Dub. 1 Sid. 65. 
So a ſerjeant ſhall have privilege to ſue by attachment of privi- 
lege, and by not writ. 
Tho' he ſues as heir. Per Englef d Fitz. cont. Dy. 24. a. 


But he ſhall be ſucd by original writ, and not by bill. Semb, 


x1 Kd. 4. 2. . | 

And if he be ſued by bill, he may plead his privilege. 11 Ed. 
4. 2. 6. | 

[A ſerjeant cannot prevent the venue being changed, unleſs he 
ſues by writ of privilege. Barnes 484. ] 

So a ſerjeant at law ſhall ſerve upon a jury, for neceſſity, where 
a peer is party to the action, and there is no other knight who has 
a freehold in the county. 2 Mod. 182. 

If he does not ſerve as counſel when aſſigned by the court, he 
may be excluded from the bar. 11 Ed. 4. 3. 

Tho! aſſigned by the Ch. juſtice of B. R. Hid. 

But a ſerjeant may be diſcharged by the king's writ, of his 
title and degree. Dudg. 140. 

So the acceptance of the oſſice of a judge, commiſſioner of the 
great ſeal, &c. diſcharges him ſrom the oſſice of king's ſerjcant. R. 

Lev. 381. 
' But & office of a judge, or baron, does not diſcharge him from 
the degree of a ſerjeant. 3 Lev. 351. 

Nor the office of commiſſioner of the great ſeal. X. 
3 Lev. 351. 

Nor a patent to be a peer of the realm, 


at of Law. 
Vide Condition, (L. 13.) 


Authozity of Law. 
Vide Impriſenment, (H. 4, &c.) 


Enating of Laws. 
Vide Parliament, (G. 10, &c.—R. 3, &c.)—Preregative, (D. 1.) 


LEY-GAGER, 
Vide Wager of La, 
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(A) Livel; Chat (all be. 


LIBE L (/idellus fameſ#s ) is a contumely, or reproach, pub- 
A liſhed to the defamation of the government, of a magiſtrate, 


or of a private perſon. 
And 
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And it may be in writing. 5 Co. 125. b. Vide infra, 
*But it is not a breach of the peace, and therefore a member of 
PEI writing a ſeditious libel, is intitled to his privilege from 
ing arreſted for the ſame. 2 Wil/. 159.* 
As, if a man publiſhes a rhyme, epigram, or other writing made 


to the defamation of another, &c. 5 Co. 125, b, 


Writes a letter, and ſends it to another. R. 12 G. 35. Vid: 
Pl (B. 1.) 

Or it may be without writing; + as, if he makes a picture in 
an ignominious manner, or any ignominious ſign to the reproach 
of another. 5 Co. 125. b, 

1 he makes the ſign of a gallows, &c. upon the door of any one. 

14. 

[If a mayor ſend a licence to keep a publick-houſe, to a peer, 


Mayor of Northampton's caſe, P. 7 G. Str. 422.] 


(A. 1.) In Defamation of the Government. 


So, if he makes the king's arms, with a text that inſinuates ca- 
lumny, in a church. Sav. 49. 

If he writes, preachers run to the queen as the they were to be di- 
refed by her to tarry for refermation. R. Sal. 49. 

If A. publiſh an advertiſement that money had been collected 
at a meeting for the relief of the widows, c. of thoſe who, pre- 
ferring death to ſlavery, were for that reaſon only inhumanly murdered 
by ihe king's troops, Cope 673.* 


(A. 2.) Of a Magiſtrate. 


So a libel againſt a magiſtrate tends to the ſcandal of the go- 
vernment. 5 G. 125. 0. 

It will be a libel, if A. delivers a writing to a parfon to be pub- 
liſhed in a church, which ſays, bexwazl the ſodemy and wickedneſs in 
this city which go unpuniſbed by the magiſtrate, tho it does not lay, 
that the magiſtrates knew it. R. 1 Sid. 219. 

If one writes to a privy councillor, that the chief juſſue, 
Ec. will do nothing by the command of the king. 3 Iii. 174. 

So a libel on one who was formerly a judge, which charges 
him with perjury, c. in his office, when he was a judge. X. 
Cro. Car. 175. 1 Sid. 271. 

An order made by a corporation and entered in their books, 
ſtating that J. B. (againſt whom a jury had found a verdict with 
large damages in an aCtion for a malicious proſecution for perjury, 
which verdict had been confirmed in C. B.) was actuated by 
motives of public juſtice in preferring the indictment, is a 
libel reflefting on the adminiſtration of public juſtice. 2 Term 
Rep. 199.“ 8 

So words of a juſtice of peace, which affect him in his 
office, are indictable, tho they are not actionable: as, 4. 
is a buffle-headed fellow, doth not underſiand law, and hath 
not done B. juflice, R. 3 Med. 139. Comb. 65. Vide foe 


(C. 1.) t | 80, 


L T B Hu 


So, tho he might have an action f « the ſame words. R. 


Carth. 15. F a ; 
'So, — 0 of a judge, which reflect upon him, 1 Sid. 271. 


Cro, Car. 504. F 
(A. 3.) Of a Private Perſon. 


So a libel againſt a private perſon deſerves ſevere puniſhment; 
for it incites the whole family to revenge, and by conſequence 
tends to quarrels, and the breach of the peace. 5 Co. 125. a. R. per 
3 J. 1 Sid. 270. 1 Lev. 139. 

As, if one writes to a woman to whom BB. is ſuitor, that B. has 
the pox, and is not worth a groat. R. 1 Sid. 271. 

To his debtor, that if he had honeſty, civility, or humanity, be 
avould not deal fo, but would go to hell and be damned for cheating. R. 
Ray. 201. 

lie one publiſh an advertiſement of a tradeſman, that tho' he 
pret ends ſo and ſo, yet all gentlemen ſhould be cautious, for he 
dares not engage with any artiſt in town; it is a libel, and action- 
able. Herman v. Delany, P. 4 G. 2. Str. 898.) | 

To print of any perſon that he is a ſwindler is a libel an 
actionable. 1 Term Rep. 748.“ 

[Any thing that tends to make a man ridiculous, or to hinder 
men from aſſociating with him, is a libel; as that he ſtinks of 
brimſtone, and is an old finking, od nafty, old itchy, old toad. Vil- 
lers v. Monſiey, P. 9 G. 3. 2 Wil. 403. Rex v. Benjield, P. 
33 G. 2. 2 B. M. o80.] 

So it will be a libel, tho* wrote in French or other foreign lan- 
guage. 3 Inſt. 74. 

If it be a tranſlation of a declaration in prohibition, &c, diſtri- 
buted with intent to diſparage. 2 Mad. 119. 

If he publiſhes in writing, tho' in words not actionable. Fg. 
121. 253. 

Tho' it be true; for it tends to private quarrels and revenge. 
R. 5 Ce. 125. 6. 

Tho' the perſon againſt whom be of ill fame. 5 C. 125. B. 

Tho? the magiſtrate or private perſon, upon whom the libel is 
made, was then dead. R. 5 G. 125. a. 

So making a libel is puniſhable, tho? it be not publiſhed. R. 
5 Med. 167. 

And he who procures another to make a libel, will be a con- 
triver. R. Mo. 813. 

If A. dictates to B. who writes a libel, both are mikers. R. 
5 Med. 167. 

So he who approves it, when wrote. Lid. 


(B) Publication. 
(B. 1.) What ſhall be. 


A LIBE L may be publiſhed by ſpeaking, ſinging, or delivery. 
5 G. 125, be 
As, 
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. . 


As, if a libel be malicioufly repeated in the preſence of others, 

Co. 125. 6. 

As, if after hearing or reading, he reads it. R. 9 G. 59. l. 
Mo. 813. | 

Or, * the effect of it. 12 Co. 35. A. 813. 

Or, ſpeaks it by way of queſtion, did not you hear that A, did 2 
&c? R. 12 C. 134. | 

So, it a libel be maliciouſly ſung in the preſence of others. 5 Cz, 
125. b. . 

8, if he ſends a ſcrvant for a paper who miſtakes, and then he 
ſetches a paper which is read, and is a libel, he will be the pub. 
liſher. Semb. 5 Mod. 167. 

So, ib a libel, or a copy be delivered, to another. 5 Co. 125. 
5. Mo. 313. 

Or the copy of a letter, writen by himſelf to the ſcandal of ano- 
ther, be diſperſed. R. 12 CG. 35. 

So, it any letter that contains a libel is ſent ſealed to another. 
12 Co. 35. 

Or — to the party himſelf, againſt whom it is made. R. 12 G. 
35. R. Hob. 62. 215. Peph. 139. 

If he lends the libel to another to be copied. R. Mo. 813. 

So he who procures the publiſhing, as well as he who publiſhes, 
is a publiſher. Lid. 

As, if the ſervant of A. who has a ſhop for the ſale of pamph 
lets, ſells a libel in the ſhop for the benefit of A. tho? A. was not 
privy to the contents, or ſale. K. F, g. 47. 

So, if a man writes a copy of a libel, it will be evidence of a 
publication. Sal. 418. | 

Or, if he has in his cuſtody a libel publickly known. Lid. 

But the having a copy of a libel not publiſhed, in his cuſtody, is 
not evidence of a publication. id. 

*The publication mult be ſtated in the declaration, but it may 
be collected from the whole of it; and requires no technical form 


of words. 2 Bl. Rep. 1037.* 
(B. 2.) What not. 


But if a man finds a libel and burns it, or delivers it to a magif- 
trate, when it concerns a private perſon, it will not be a publica- 
tion. R. 5 Co. 125. 6. 

So, if it concerns a magiſtrate, he ought to deliver it to the ma- 
giſtrate, to have inquiry made for the author. Did. 

And if he did not, he might have been puniſhed in the 
ſtar- chamber. 

But, tho' he does not, but keeps it to himſelf without any 
publication, he is not now puniſhable for the libel, Per cur, 
1 Vent. 31. 

So it will not be a' publication of a libel, if he takes 
a copy of it, if he never publiſhes the copy. Semb. con. 


Sal. 418. 
If he reads, or hears a libel read, not knowing that it was 


a libel. R. 9 C. 59. 6. Mo. 813. 
Tho 
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Tho! he laughs upon hearing it. 9 Co. 59. M.. $13. 

Tho' he takes a copy, or reads it by command of his father, or 
maſter. R. Mo. 813. 

So, if a man delivers by miſtake a paper out of his ſtudy, it is 
not a publication, tho! it be a libel. R. 5 Med. 167. 


(C) Libeller. 
(C. 1.) Who is not. 


BUT a man is not puniſhable for a libel, if he does not con- 
trive it, nor procure the compoſitien or contrivance of it. 
R. 9 G. 59. b. Lamb. | 
Or, does not publiſh it, knowing that it was a libel. 9 Ce. 
. b, 
115 defendant has owned himſelf author of a book, errors of the 
preſs and ſome ſmall variations excepted, it is ſufficient to intitle the 
proſecutor to have the book read, and the defendant ſhall he put 
to ſhew that the variations were material. Rex v. Hall, H. 7 C. 
Str. 416.] 
So words to the diminution of a magiſtrate, do not make a li- 
bel, if they do not impeach him in his office : + and therefore, a Vor, va- 
man is not indictable, if he ſays, ;uflices of peace have nothing to do leis in write 
with the exciſe. I Vent. 10. Vide ante, (A. 2.) 25 Se 1 
Or, the juſtices of peace don't undenſlaud the laws of exciſe, and 418. 
many parliament-men don't underſtand them, if they read them, tho 
they are cauſes for binding to good behaviour. N. 1 Vent. 16, 


So it will not be a libel if a man charges another with a crime (c. 2.) 
in a courſe of juſtice : as by an appeal for murder, robbery, rape, If dune in e 
or other felony. 2 1. 228. — 

Or, by indictment for ſuch crime. 

Tho! the charge be falſe. 2 J. 228. 

So, if he writes a falſity of another for the inſtruction of his 
counſel, attorney, &c. in a courſe of juſtice, id. 

Or ſpeaks it in evidence to a jury. Did. 

Or uſes ſuch words in any manner, in a courſe of juſtice, 

Lid. . 

Or, ſays upon examination, that his bill, &c, is true. R. 
2 And. 28. Mo. 705, 6. 

*It is no libel to aſſign on the books of a quaker's meeting their 
reaſons for expelling a member. /. Rep. 386. * 

But if a man charge another with felony or other crime, in the 
chancery, Nlar-chamber, &c. or other court that has not juri{diction _ 
of ſuch offence, it will be a libel; for it is not in the courſe of 
juſtice, 2 It. 228. 2 And. 28. . 143. 

Tho' the bill was exhibited by a ſollicitor in his name, and in 
his abſence, if he does not diſclaim it, when he has notice of it. 
Semb, Poph. 152, 3. 

So, if he charges with a crime, of which the court has conu- 

fance, if it be ex merd malitid, without colour, and not with in- 
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(C. 3.) 
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tent to proceed againſt the defendant. R. 12 G. 103. but it 
was agreed, that this was not puniſhable by law, but only by fine 
and coſts in the far-chamber. M. 820. 

So, if a paper againſt a petition to parliament be publiſhed 
containing foreign aſperſions and ſlanders. R. Hard. 470. 


(C. 3.) How puniſhed. 
By the common law, every libeller ſhall be indicted, and if 


By the come thereupon convicted ſhall be fined and impriſoned according to 


the nature of the offence. 5 Co. 125. 3 Inft. 174. Oc. Car, 
175. 504. 

*On the trial of an indictment for a libel, the only queſtions 
for the conſideration of the jury, are the fact of publiſhing, and 
the truth of the in:yenrdos, Whether the matter be or be not a 
libel is a queſtion of law for the conſideration of the court, 
3 Term Rep. 428.* | 

Or may be put in the pillory. 5 Co. 125. 6. 

So he might have been puniſhed by bill, or ore tenus upon con- 
ſeſſion in the far-chamber. 5 Co. 125. 

[A libeller may be fined, and bound to his good behaviour, on 
his confeſſion in court. Rex v. Middleton, 9 G. Fort. 201.] 

So now an information may be exhibited againſt a libeller. 

If the libel be true, the court will not grant an information, 
Rex v. Bickerton, H. 8 G. Str. 498.) 

* And it is a general rule, that in order to obtain an informa- 
tion for a private libel, charging a ſpecific offence, the party li- 
belled mutt deny the charge upon oath. Doug. 284. (271.)# 


*Unleſs where the party libelled is abroad at a great diſtance, ' 


or the ſubject of the charge is general imputation, or an accuſa- 
tion of criminal language held in parliament. Doug. 387. (372.)* 

And in ſuch information, the proſecutor may give in Latin 
the ſenſe and import of the libel; and in ſuch caſe it is ſuffi- 
cient, if the ſubſtance of the libel be recited, tho' not the words. 
Sal. 661. 

Or the proſecutor may recite the words of the libel z as, if he 
ſay, que ſequitur in his Anglicanis verbis and then a variance in 
any word defeats the proſecution. R. Sal. 661, | 

Or, if he ſay, cujrs tenor ſequitur. Sal. 661. 417. 


Or, gue continet inter alia juxta tenorem ſequentem ;, for he need 


not ſet forth the whole paper, and it that, which is omitted, vary 
the ſenſe of the other part, the defendant ſhall be found nt guilty, 


R. Sal. 417. 


Or, juxta tenrem & ad Figum ſequentem, tho ad eſctum by 


itſelf would have been bad. Lid. 
But the charge muſt be certain: and therefore, ſcrip fit aut 


feribi cauſavit, is bad. 2 Md. Ca. 329. | 
All circumſtances necefiary to conſtitute the crime mull be ſet 
out. Comp, 683.* 
Where the writing is ſo clear as to amount af itſelf to a libel, 
all foreign circumſtances introduced on the record are unneceſſary. 


1d. ibid. * * 4 
| But 
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But where it does not in itſelf contain the crime without ex- 
trinſc aid, ſuch extrinſic matter muſt be put upon the record by 
averments.” Id. 684.“ 

On an information for writing and publiſhing a libel “of 
and concerning” the king's government and the employment of 
his troops (ſetting forth the libel verbatim) © of and concerning” 
are a ſufficient introduction of the matter contained in the libel, 
and a ſuſhcient averment that it was written “of and concern- 
ing” the king's government and the employment of his troops. 
Comp. 682.“ | 

So, if a libel be to the defamation of another, an action upon 
the caſe lies, as well as an indictment. R. Skin. 123, 4. 

In an action for a libel, it muſt be laid to be of and concern. 
ing the plaintiff, Loxwfield v. Bancroft, P. 5 G. 2. Str. 934+] 

f the charge in a libel be general, as that the perſon libelled 
is a ſwindler; to an action for ſuch a libel, the defendant, if he 
meant to juſtify muſt ſtate the particular inſtances of fraud : a 
juſtification generally in the words of the libel are not ſuſſicient. 


I Term Rep. 748.“ 
So, by the /. W. 1. 34. none ſhall be ſo hardy as to tell or co. 4. 


publiſh falſe news, whereby diſcord or ſlander may ariſe between Þy ſtatute. 
the king and his people, or the great men of his realm: and he h e 
who does ſo, ſhall be detained in priſon till he find in court him fl. . i. and 
from whom the ſpcech moved. ad on. 

So, by the A. 2 R. 2. 5. none ſhall be ſo hardy to deviſe, 1 Ius 
ſpeak, or tell any falſe news, lies, Sc. of prelates, lords, &c, tum in Aion 
whereby difcord or flander may ariſe within the realm, (vis. be- 22 _ 
tween lords, or the lords and commons) on the pain inflicted "rb ys 
by the ſaid ff, W. 1. 34. And this is confirmed by the g. (B. 1, &.) 
12 R. 2. 11. 

And by the preamble of the %. 2 R. 2. 5. it is recited, that 
deviſors were of falſe news and horrible lies of prelates, dukes, 
earls, barons and other nobles, and of the chancellor, treaſurer, 
privy ſeal, ſteward, juſtices of one bench or other, and of other 
great officers, Sc. 

Before thoſe ſtatutes, falſe rumours produced great miſchieſs 
to the peace of the kingdom. 2 f. 226. 

And for prevention of them, remedy was provided by thoſe 
ſtatutes, where any falſe news or rumours are invented or con- 
trwed. 2 Inſt, 227. 

So, againſt them who do not contrive, but diſperſe and relate 
ſuch falſe news. Did. 

Tho' they name their author for the relation. R. 12 Co. 134. 

Within the /. W. 1. 34. are all contrivers or diſperſers of 
falſe rumours of the king himſelf. 2 Iz. 228. 

And by the /. 2 R. 2. (tho' that does not extend to the king) 
as well as by the /. V. 1. Contrivers or relators of falſe news 
concerning the great men or officers of the realm ſhall be puniſhed, 


2 Infl, 227. 12 C. 133. i 
0 
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So any rumours are within the ſtatute, whereby diſcord and 
ſlander may ariſe between tlie king and his nobles, or between 
the king and his people. 2 Inf. 227. 12 G. 133. 


(0. 5.) For falſe news of any great man, named by the /. 2 R. 2. ;. 
— i an action for ſcandalum magnatum lies. Vide Action upon the Cife 
provided. for Defamation, (B. 1, &c.) 

So the party might have proceeded againſt him who ſpoke ſcan. 
dalous words agianſt any ſuch great man by bill in the far-cham. 
ber, whereupon he ſhould be fined and impriſoned, or have cor- 
poral puniſhment. R. 12 CG. 134. 

Or the attorney-general might have proceeded in the far-chan. 
ber by bill, or ore tenus upon confeſſion. R. 12 G. 134. 

So the commiſſion to juſtices of cher and terminer, &c, gives 
authority to inquire de 2{/icitis verborum propalationibus, 12 C. 
134. 2 Inft. 228. | 

Or, there may be a ſpecial commiſſion for it. 2 Int. 229. 

And therefore a contriver and reporter of falſe news, &c. may 
be puniſhed by indictment, | 

A contriver or inventer, being convicted upon an indictment, 
has no expreſs puniſhment againſt him by ftatute, but ſhall be 
left to the puniſhment due by the common law, 44z. fine and im- 
priſonment. 2 1/7. 228. 

So a relator ſhall be puniſhed by fine and impriſonment for 
the ſtatute ſays, that he ſhall be taken and detained, which im- 
plies that he ſhall be alſo fined, id. 

And this by the expreſs words of the ff. 12 R. 2. 11. which 
enacts, that if any impriſoned, fc, cannot find him, from whom 
the ſpeech moved, he ſhall be puniſhed by the advice of the 
council. | 

So, by the ff. J. 1. and 2 R. 2. 5. a man convicted for ſpread- 
ing falſe rumours, &c, may be impriſoned till he finds his author. 
2 Inſt. 229. 

But where the indictment is general, for ſpeaking of ſcand.? 
lous words, without reference to any author, the judgment ſhall 

not be, that he be impriſoned till he produce his author, tho' he 
heard the words before his ſpeaking them, R. 12 Co. 134. 
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Vide Statute-ſtaple, (D. 6.) 


LIBERTATE PROBANDA 
| Vide Villenage, (C. 3.) 
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Eſtates. 


STATE in fee ſimple; = 
„ O things a man may have it. 
By _ ' Js. - - 
By what mans. 
When a man tak by deſcent, 3 how it 
ſhall deſcend, Vie in Diſcont, (A.—C. 
1, &c.) 
Ey bargain and ſie Vice Bargain and Sa, 
(B. 1, &c) 
By covenant to ſtand ſeiſed. Jide Covenant, 
(G. 1, &c ) 
By deviſe. Vide Deviſe, (N. 4) 
When there may be a fee upon a fee. 
When it may be variable. 
What ſhall be a fee ſimple qualified or con- 


ditional. - 
What would be a performance of the con- 
dition, - - 
The effed of the condition performed. 
Eſtate tail; OY - 
The commencement of it. - 
What tenements may be entailed, - 


Vide Copybold, (C. 8, 9.) 
By what words an eſtate rail ſhall be created. 
Tail general, what ihall be. - 
Tail ſpecial, what ſhall be. — 
Giftin ſrarh marriage. * 
Hue in tail; how he takes. 
He takes per . «0:1, tho? by be not 
heir. 
Muſt convey his e wholly theo? males, 
&e. - 8 
A reverſion; 
What {hall be. as 
Vide Copybold, (C. 12.) 
Ot what account. 5 
By what words it paſtes. - 
A remainder; 
What ſhall be a good one. - 
Vide Co;zhold, (C. 11.) 
What not. 
Vor. IV. 34 
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Ref: 

by Letter To 
and Fi 

If it be not ſepparced by a particular eſ- ure. fan 


tate. - B. 14. 
Or the particular eſtate be deſtroyed before 
the iemainder be veſted. - Z. vs. & 
What remainder ſhall be contingent. - B. 16. 0 
Vide Devije, (N. 16,17.) 
What ſhall be veſted. - . % 2 
Vide Devije, (N. 18.) 
When an eſtate ſhall be executed, and not 
remain. - B. 18. 
A remainder ; by what words created. B. 19g. #2 
When it ſhall take effect. - - B. 20. uy 
A gift in tail, with a fee expectant, - B. 21. 24 
Alienation by tenant in tail ; 
What does not bar the iſſue. - - B. 22. u 
What ſhall be voĩ d - 3 
What only voidable. - „ 
What bars the iſſue; 
A fine with proclamations. - - DB. B61 
Vide foft, (B. 31.) 
A real tecovery, &c. . J. 6. 


A common recovery; 
What intereſt ſhall be barred by it. 
How it ſhall be pafſed Fide in Plead- 
er, (3 A. 2, &c.) 
Who ſhall be a good tenant to the 
præcipe, Vide in Recovery, (B. 3, 
4.) —Copybheid, (C. g.) 
If it be with ſingle voucher. - B 
If it be by tenant in tail as wouchee. - B. 29. 52 
What intereſt is not barred. — B 
If the reverſion or — be in 
the king. N 31. 
A demiſe purſuant to the f. 32 H. 8. - B ; 
Vide Baron aud Feme, (G. 3.)—Vigze 
felt, (G. 4, 5) 
How an alienation by tenant in tail operates 


& 

2 
N 

wo 
— 


as to himſelf. » 33. 

An eſtate tail after a of iſſue extint; < C. 38 

What ſhall be. - 03, 36 
In what re ſpects tenant in tail aſter poſſ bility, | 

Sc. is regarded only as tenant for lite. CE. 6. 


Jide ante, (C. 1.) a 
What privileges he claims above a tenant for 


life. - - Ci 
Te nant by the cunely. of ant - D. 79 
ho ſhall be. — . 
Who not. - '» Do 3} Þ 
Tenant in dower ; who ſhail be, and who not, 
Jide in Dexwer, (A. 1, 2, Kc.) 
Tenant for liſe; — — 33 
Who ſhall be. E. 1. 


Jae Cop; held, (C. 10. Yo (N. 5.) 
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What intereſt he has, - 

What privileges he ſha!l have. - 
Occupant ; w 4 

Who ſhall be. - « 

Of what things. - — 
Tenant for years; 3 - 

By what words a leaſe ſhall be. - 
By what perſons. . 


By ſpiritual perſons, ve. 
At common law. a 
By the „. 32 4. 8. 28. 1 EI. 19. and 13 


El. 10 - * 
What leaſes are warranted by thoſe ſta- 
tutes, and what not. - 


Vide Baron and Feme, (G. 3.—K.) 
—Vide ante, (B. 32.) 
A leaſe by ſeveral perſons ; how it operates. 
A leaſe by — &c. - 
Vide E/loppel. 

When a leaſe ſhall commence. - 
What ſhall be good commencement. 
What ſhall be a good determination. 


When it ſhall be determined. — 
What ſhall not be a good determination. 
When a leaſe ſhall be void. - 


What intereſt the leſſee has before entry. 

What intereſt a leſſee for years has by a 
Jimitation in perpetuity, or upon trult, 
Jide in Chancery, (4 G. 2. 5.4 W. 
21.) 

What eſtate of a leſſee determines by forfei- 
ture, Vide in Forfeiture, (A. 1.) 

When he ſha!l be puniſhed for waſt, Vide in 
maß, (A. 2.—C. 4, 5,—ÞP. 2 

As to reſervation of rent upon a leaſe, Fide 
Rent, (B. 1, &c.) 

How rent ſhall be recovered by action, Fe 
Dett, (A. 5.7.,—Þ —C.—-D.—-E.—F.)— 
Rent, (D. 1, &c.) 

How, by dillreſs, or re-entry, Jide Diſtre,*, 


per totum.— Condition, (O. 3, &c.) —ent, ' 


(D. 3, &c.) 
Tenant at will ; - - 
Who ſhall be. - - 
Who not. - - 


What things a leſice at will may do. 
What he ought to do. - 

What he need not do. - 

What ſhall be a determination of the will; 


Express. - - 

Implied. - > 
What hor. - - 
At what time the outer ſnall be. - 
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Tenant by ſufferance; f 
Who ſhall be. - — 
Who not. - 1 

Eftates undivided ; - 1 
Joint-tenants ; 

Who are. 4 


Vide Chancery. (3 v. 3. 
As to eſtates in coparcenary, [ide Parce- 
ners, (A. 1, &c.) 


Who are not. 
/ MFVidepot, (K. 8. 313 (3 V. 4) 
Dei, (N. 8.) 
When a joint eſtate ſurvives. 
When not. - - 


If the jointure does not continue 
What ſhall be a pe what 
not. 
Vide — (3 V. 5. ) 
Joint-tenants, how ſeiſed. 
When huſband and wife are ſeiſed by 
moieties, or by ennertics, Vue 
Dai en and Feme, (D. 2, 3, Ks.) 
What charges bind the ſurvivor. 
Vide Chance. y, (3 V. 7, &c.) 

How a conveyance enures by one joint- te- 
nant to another, Jide Releaſe, (B. 4.— D. 
1, &c.) 

Tenants in common. - 

When partition ſhall be made between Joint- 
tenants and tenants in common, and ho, 
Fide Parcene,s, (C. I, &c. 0 )—#icae, 
(3 F. I, Kc. ) 

Wen they thall join in a ſuit, or be jointly 

ed, and when not, Jide in Abatemert, 
(E. 9, 10.—F. 5, 6.—C bancery, (3 V. 
1, &c.) 

What words in a * Oe. make an 
eſtate in common, Viae ante (K. 2.) 
Clanucery., (3 V. 4.) — Dei, (N. 


8.) 
Cſctoppel. 
ERoppel; what ſhall be; - 
Ey matter of record. - 
By matter of writing. 5 


Viae Ellates, (G. 7.) 
Dy matter in pars 3 
By acceptance of an eſtate, Sc. 


Vao.re bound by an eſtoppel. - 
Vho not. 
Who {tail take advantage of an etoppel, 
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What ſhall not be an eſloppe! ; « N 

A record coram non judice. 5 . 

Where the truth appears by the ſame record. 


E 

E 
Where te thiog 15 conſiſtent with the record. E. 
Where the allegation is uncertain, 5 
Or only a {uppoſal. — 4 RS 
It it is not traverſ ble, or material. 7M 
So an eitoppel may be avoided, where an act in 
puis, is done by him, who had not power to 


do it. hand 125 * 2 E. 7 + 
If an mtereſt paſſes, tho” not pro tauto. . 8. 
If there be an eiloppel againit an eſtoppel. . E. 9. 
ſt the truth he found by verdict. . 10. 
Whiea an eſtoppel determines. - F. 
Eſtrap. 
Vide Waift, (F.) 
Eſtreat, 
Vide Prearogative, (D. 57. 59.) 
Eſtrepement. 
Vide Waſt, (B. 2) 
Eveſque. 
Jide Ceriiſcate, (A. 1, &c.)—Ecclefraſti. al Ter- 
n, (C. 2.) — Elie, (H. 11. 13.) — Ireland, 
(E.) leader, (3 I. 9. 12.) — Vito. (A. 
8.) 
Evidence. 
Wnat things are allowed for evidence; matters 
of record. - - . 
What ſhall be a ſufficient proof; 
The record, or exemplitication, l 
A copy, or witneſs, Sc. - + Ae 4 
What proof is not ſuilictent, - „„ 
A verdict, nonſuit, Oc. 
When it ſhall be allowed. - - A. 5. 
What ſhall be ſufficient proof. - - A. 6. 
A charter or deed, under ſeal. - — WF" 
When allowed without proof. - — WV 
When prooſ is neceſſary. - - B. 3. 
Waen, the deed itſelt. - - B. 4. 
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A recital, when evidence. - 
Writings without ſeal ; 
*When liberty * inſpection 95 ſhall be 
granted. 
Proceedings in courts; 

A decree, ſentence, Sc. - 

A bill. 9 => 

An anſwer. - 

Vide Chancery, (T. 6. 0 
A depoſition. - 
Vide Chancery, (T. 6 5 ) 

Parol evidence. 

What evidence is nocelary. - 

What evidence ſhall be admitted. 
Demurrer to evidence. Yide Pliader, (Q. 10.) 
Vide more concerning evidence, in title Teft- 

moi g ne. 


Exaition. 


Vide Extortion.—Officer, (G. 15.— H.) 


Examination. 


Vide Bankrupt, (D. 6, &.) - Chancery, (P. 1, 
&c. )—Trial, (B. 4,5.) 
Examination in perpetuam Rei Memoriam. Fide 
Chancery, (R.) 


| Examiner. 
Vide Chancery, (P. I, Kc.) 


Exception. 


Exceptions to an anſwer, Vide Chancery, (L.) 

. to # maller's report. Yide Chancery, 
3 

Exception in a deed. Vide Fait, (E. 5, &c.) 

Exception in a deviſe. Vide Devije, (N. 23.) 

Exception in a pardon. Vide Pardon, (I.) 


Exchange. 
Exchange. "I » 
What ſhall be a good one. — 
When it ſhall not be good. — 


Viae more concerning Exchange in Chancery, 
(3 H. E far, (B. 3. ) 
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Bill of exchange, Vide Aion upon the Caſe upon 
Aſſumpfit, (A. 2. )—Merchant, (F. 4. &c.) 


Exchequer, 


vid Courts, (D. 1, &c.)—Di/mes, (M. 13, &c.) 
—Pleader, (3 B. 4.)—Scerland, (D. 14.) 

Exchequer chamber. Vide Courts, (D. 5, &c.) 
leader, (3 B. 5.) 

Exchequer ſeal. 2 Patent, (C. z.) 


Excommengement. 
Excommunication; - 
What effect it ſhall have. - 
Tae writ de exeommunicato capiendo; - 
When it lies. - - 


What ought to be done previous; 
A certificate of the contempt ; 


By whom it ſhall be made. - 
In what manner. - 
How the writ ſhall be executed. - 
How diſcharged. - - 
Abſolution. - 


Vide Abatement, (E. 7.) 


Excuſe, 


Vide Exoine.—Pleader, (E. 15.—F. 18.—3 O. 
15, &c.)—Retorn, (D. 1, &c.) 


Execution. 
Execution in real actions; 8 
By entry. - 
By habere ſacias Kite. 4 
How it ſhall be done. - 


By /cire facias. 
Vide poſt, (I. 4. = Phader, (3 15 1 2.) 


By habere facias poſſeſſtonem. 
Execution upon a _ and common reco- 
verv. 
Vide Fine, (E. 15. )—Pleader, (3 A. 7. 
Execution for the king ; 
By capias pro fine, or capias ee 
Vide Information, (D. 7.) — Ua, ary. Jide 


a | 
When any in execution for the king ſhall alſo 
be ſo for the party. - 
Execution for a debt to the king ; 


To what thing it extends, 8 
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Vide Deit, (G. q.) 
Py what proceſs done; 
By extendi facias. 
ent (C. 14.) —Liae Statute Sta- 
le, (D. 
What Ude, U all be extended. 
Vide poſt, (C. 14.) 
Execution for a common perſon; in perſonal 


actions. 3 
What, by the common law. - 
What not. = a E 


What, by ſtatute. 
Execution againſt goods = chattels ; 
By /evari facias, - 


Vide Proceſs, (E. TY 
By feri facias ; 
What things may be taken. - 
Vice Proceſs, (E. 5 
How the ſheriff ſhall Sd = it. 
How he ſhall fell. 


How he ſhall make the return. - 
Venditioni exfonas. - 

By capias ad Jatisfaciendum ; 
When it hes. - - 
When the defendant ſhall be in execution, 
When not. - 


An arreſt, what ſhall * 
When the defendant ſhall be diſcharged. 
By elegit. 
Vide Proceſs, (E. 6. 9 
To what time an execution relates; - 
As to land. | - - 
As to goods. - - 
By whom it ſhall be ſued. 
By, or againſt whom error mall be ſued. Fide 
Pleader, (3. B. 9. 10.) 
When an executor or adminiſtrator ſhell have 
a ſcire fa ias, or not, Vice in Aaminiſtrat.on, 
(G.)—Pleacer, (3 L. 5.) 


| Againſt whom. 


By whom it ſhall be done. - 
When exccution m: * be after a former execu- 
tion. - 


Vide ante, (A. 3) 
By what court execution ſhall be granted. 
By an interior court. - 
How it ſhall be awarded. - 
Scire fa.tias qa eexecutionem non, Cc. 
V.ce reader, (3 L. 1, &c.) 
Execution in accompt. I ide Accem t, (E. 16.) 
in anuuity. V ide an, (Ii.) 
— —againſt bail. Vide Jail, (K. 11.)— 
Ae, C. g —0 . 1. 3 5 
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Execution in a county- court. Jide Ceuniy, (C. 
13. 

iz covenant. % Pleacer, (2 V. 18.) 

ina court baron. ide Copyheld, (R. 
18, 19.) 

— of a decree. Vide Chancery, (V. 4.) 

for a fine at the ſeſſions. Vide Juſtices 
of Peace, (D 15.) | 

— — of a foreign ſentence. Vide Aumiraliy, 


(E. 17.) 

——— againſt an heir. Jide Ploader, (2 
E. 6.) 

— — of a peer. Jide Parliament, (L. 
45) 


of a power. Vide Chancery, (4 H. 5, 
| &c. 4 O. 6,—Poar, (C. 1, vc.) 
in a quararto warranto. Vide Quo 
Warranto, (C. 7.) 
in replevin. Vide Pleader, (3 K. 
1.) 
of 2 of commiſſioners of ſewers. 
Vide Sewers, (H. 3.) 


— upon a ſtatute or recognizance. Vide 


Statute-Stajle, (D 1, &c.) 
— — of a trult. Vide Chancery, (4 W. 9.) 
Execution pleaded to debt upon judgment. Jide 
Pleader, (2 W. 36.) 
Remedy for rent by payment of the ſheriff upon 
an execution. Jide Rent, (D. 8) 


E xecutoꝛ. 

Vide Abatement, (E. 13 —F. 10) —Adminiftra- 
t'21.—.1dminifirator, (CI. &.)—Biens, (C.) 
Cane y, (3 G. i, &.—4 A. 9 )—Cove- 
nant, (B 1.—C. 1 )—Obl gation, (I. 1.)— 
Pleader, (2 D. 1, &c.—3 L. 12.)—Probibi- 
tion, (G. 21.) | 

Gxecutozy Devile. 


Vide Deviſe, (N. 16, 17. 
Exempliffcation. 
Vide Evidence, (A. 2.)—Fine, (G. 3.) 


Exemption. 


Vide Cha enge, (X. 4.) —Di/mes, (H. 15.)—Lon- 
don, (L. 1, &.)—Prerogative, (D. 33.) 
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Exigent. 
Vide Pleader, (2 W. 4.) —Utlagary, 
Exigenter. 
Vide Courts, (C. 5.) 


Exile. 


| Vide Chancery, (2 M. 15.)—Parliament, (H. 


7. 
| Ex Dfficio. | 
Vide Information, (A. 2.)—Pifitor, (A. 12.) 


Exoine. 
Exoine, or eſſoin: the ſeveral kinds. 
In what actions it lies. 3 
By what perſons. — 
At what time. - 


In what manner it ſhall be caſt. 
When an eſſoin does not lie. 
When a man ſhall have only one eſſoin. 
The proceeding after eſſoin. - 
Vide Copyhold, (R. 10.) 


Expoſition of Moꝛ ds. 


Vide Agreement, (C.) —Cbancery, (3 A. 8.—3 Y. 
1, &c.) Covenant, (D. 1, 2 — G. 2.— De- 
wiſe, (N. 1, &c.) Pardon, (C.— D.) — Par- 
liament, (R. 10, &c.—Parels, (A. 1, &c.) 
Poiar, (B. 1, &c.)—Ujes, (N. 12.) 


Extent. 


Vide Execution, (B. 4, 5.—C. 14.)—Statute- Sta- 
ple, (D. 5. 7, 8.) 


Extinguiſhment. 
Vide Chancery, (4 N. 6. 8, 9.) - Common, (I.) — 


Confirmation, (D. 3.)—Releaje, (B. 6.)—Serg- 
nö, (B.) — Supenjion, (B.—C.— G.) Lis, 
(L. 6.) | 
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Extoꝛtion. 
What ſhall be; - a 
By the common law. 
Vide Officer, (H. — 705, (E. ) 
By ſtatute. 
What not. 4 
Vide poſt, (D ) 
The penalty for extortion, 4 
W hat fees are allowed. 
What not. — ” 
Eyre. 


Allowance in eyre, vide Franchiſes, (C.) 
Juſtice in eyre, vide Fuſtices, (E. 1, &c.) 


Juſtice in eyre of the foreſt, Jide Chaſe, (Q. 1.) 


—Tuftices, (F.) 
Fattoz. 


Vide Merchant, (B.) 


Faculty. 
Court of faculties. Vide Courts. (N. 5.) 


Fair. 
Vide Market. 


Fait. 


What is eſſential to a deed ; 5 
Writing. - 8 
Sealing. - 4 
Delivery; 

What ſhall be a delivery. 


When a 2d delivery avails. Jide poſt, 


(B. 5.) 
What not. a = 
What is not eſſential; - . 


The name of the party. 


Vide poſt, (E. 3.)—Vide Capacity, (B. 4, 5.) 


Grant, (A. 2.) 
Pea ing. - — 
Date. - — 
Witneſſes. 


When a ſe-ond delivery makes a deed cffec- 


tual. - - 
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Vide ante, (A. 3.) 


Deed indented. * - 


Who are parties to it. a 
Vide joft, (D. 2.) 
Deed poll 


POI. - 
Who ſhall take, tho? not a party, - 
Vide ante, (C. 2.) 


The parts ofa deed; . 
Recital. - - 
Indorſement, &c. K B 


The premiſes ; 
When the parties are well deſcribed. 
When tlie lands are well deſcribed ; 
By what names they paſs, 9 
Vide Grant, (E. 1. &c.) 
Exception; 
By what words. 8 
The effect of an exception. - 
When it ſhall be void. 4 
How it ſhall be coullrued. - 
The habendum. - 
Shall not be repugnant. - 
When a deed ſhall be avoided ; - 
By razure, interlineation, &c. - 
By breaking off the ſeal. - 
When a decd takes effect, - 
Deeds, when evidence. Jide Chen.ery, (T. 7.) 
| — Evidence, (B. 1, &c.) 
Oyer of deecs. Jide Pleader, (P. I.) 
Shewing of deeds. Jide Pleacer, (O. 1.) 
Vice allo Chancery, (31. 1, &c.)—bran:hi en, 
(F. 13.)—Sarrenzer, (B.— C.) 


Falſe Affirmation and Warranty. 


Vide Adbion upon the Caſe for a Deceift, (A. 8, 9, 
10, 11,—E. 4.) 


SS pp 


Falſe Impꝛiſonment. 


Jide Impriſonment, (L. 1, &c.)—Pleader, (3 M. 
22.) TP 


Falſe Judgment. 
Vide Pleader, (3 D.) 
Falſe Latin. 


Fite Abatement, (H. 2.)— Amendment," (D. 2.) 
— Obligation, B. 3. 5 


Reference Reference 


by Letter by 
and Figure, Page, 
.. als 
. 162 
D. 1. 163 
D. 163 
E. 153 
E. 1. 163 
& 8. 262 
E. 3. 164 
E. 4. 165 
B. 3. 166 
E. 6. 166 
3 7. 266 
E. 8. 166 
E. 9. 167 
E. 10. 168 
F. 168 
. 108 
F. 3. 169 
G. 170 


THE INDEX. 


Falſe Return of Members of Parliament. 
Vide Parliament, (D. 15.) 


Falſe Suggeſtion. 
Vide Grant, (G. 9.)—Patert, ( 2.) 


Falſifving a Recovery. 
Fiae Recovery, (B. 6. &c.) 


Fealty. 
Vide Copybold, (K. g.)— Hemage, (D.) 


» Fee: Form, 
Vide Rent, (C. 3.) 


Fees. 
Jide rr (G. 15.—H.)—F/ 


count, (F. 1, 2 


Fee Simple. 


Vide Corn bold, (C.7 ) Devi, (N 4. Hates, 
(A. t, &c. — Officer, (B. 7.) 


F ce Tail. 


Vice Cepyhale, (C. 8, 9.) —DP::1e, A 5.6.) 
Elates, (B. I, 48 8 15 & c.) - er, 
n 


Felo de ſe, 
Vide FJuſticet, (M. 3) 


Feionp. 


Vide Aion upon the Caſe, (B 5. — Action ujon the 
Ca e fer Defamation, (D. 3. 4.) —4cmwalt;, 
(E. 4. &c. er wy (3. 3-)—/ uſtices, 

M. 1, &c.—N. 2.—0. &C,-P. 1, & 2 — 
. 1, &c. L.)—Jujit er, 77 Pea e, (B. 3.) — 
Lect. (L. 1.) —P.eacer, (2 S.13 )—Te; mo gue, 
(A. 3.)—Uiagary, (D. 1.) — Hit, C.) 
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Feme. 


Vide Officer, (B. 2.) 
Feme Covert. Vide Adminiſtration, (D.)—Bank- 
rupt, (D.7.11.)—Baron and Feme, per totum. 
Capacity, (D. 2.)—Chancery, (2 M. 1, &c. 
—3 Z. 1, &c.)—Devi/e, (H. 3.)—Diſcent, 
(D. 8.)—Dower, per totum.— Fine, (K. 3, 


4. 

Feme Sole. Vide Baron and Feme, (A. 1, 
&c.) | 

Feme Sole Merchant. Vide Baron and Feme, (A. 
2).—London, (N. 7.) 


Feoffment. 
Of what effect it ſhall be. 
Who may make a feoffment, or take 
thereby, wide in Capacity, 


Of what things. — - 
By what words. 3 8 
© Livery of ſeiſin; _ 
When it ſhall be good; 
| Livery in fact. — - 


Vide pot, (B. 8.) 
Secundum formam charte. - 
Livery by attorney. - 
Vide poſt, (B. 8.) 
How livery ſhall be made in a feoffment 
of a moveable inheritance. Vide ante, 
(A. 2.) 
Livery in law. - 
When livery is not good. - 
If the deed, to which it relates, is void. 
If it be not made of the poſſeſſion. 
If it does not take effect immediately. 


Ferae Naturae. 
Vide Biens, (F.) 
Ferry. 

Vide Piſchary, (B.) 
Fieri facias. 


Vide Execution, (C. 4, &c.)==Proceſs, (F. 5.7.) 


- 
FP on. a a 
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Page, 


174 
172 


173 


174. . 
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Fine. 
The antiquity of it. 
By whom it may be levied. — 
To whom. bs 
Before whom. - — 
The parts of a ſine; * 


The original writ ; 


Upon what writ it may be levied. 


Of what things. 
In what order, 5 
By what names. - 
Vide Grant, (E. 1, &c.) 
The caption of the fine 
In court. - 
Out of court ; 
Before the chief juſtice. 
By aedimres poteji atem. 
Licence to agree. - 
The concord ; 


Fine ar connſance de droit come ceo, &c. 


Fine upon a releaſe. 

Fine upon a ſurrender. 

Sur con«ſance de droit tantum. 
Sur grant et render. 

Sur conce ſſit. 


How a fine executory ſhall be executed. 


The note, and foot of the fine. 
Ouid j juris clamat, &c. 
Proclamations, &c. - 

Ingrofling. - 

Inrolment, and exempliſication. 

Vide ame, (E. 16.) 
A fne, how avoided ; 

By plea. 

How a fine ſhall be pleaded. 

By writ of error; 

What ſhall be error. 

By whom error {hall be ſued. 

How it ſhall be purſued. 

What is not error in a fine. 

Judgment for reverſal, &c. 
By claim; 


apr a fine may be avoided by claim, wide 


aim, (B. 1, &c.) 

Who are 4 by a fine ; 
Parties and privies. - 
Strangers: 

For what interet. 
Fur what not. - 

Who are no: barred; 

If they claim within 5 years, 


by Letter 
and Figure. 
. 
3 
E. 
- D. 
E. 
. 
"I JP” 
1 
„ 


Reference Reſerence 


* f nf 9ER p. NN. men p 


1 


by 
Page, 


179 


* 


736 


Viae more concerning fine in Amendment, (N.) 


THE INDEX. 


by Letter 


and Figure, Page, 


Reference — 
y 
Or, within 5 years after a new right accrued. K. 2. 


If they be an infant, ſeme covert, &c. K. z. = 
If the caſe be out of the ſtatute. - * 4 203 \ 
How a claim ſhall be made to avoid a fine, 
and by whom, wide Claim, (B. 1, &c.) 
How a fine operates. - - L. 203 
How a fine operates. - - - M. 205 


Haren and Fene, (G. 1.)—Chancery, (3 
N. 1, 2.)—Erfant, (B. 2.)—Pleader, (2 V. 
14 | 
Fines and Imerciaments. 
Vide Chancery, (3 K )—Chimin, (C. 1 3.)—Coepy- 
held, (H. 1, &c.— M. 4.) — Leet, H.—N. 1, 
&c.— 0. 1, &c.)— Parliament, (H. 8.)— 
Prerogative, (D. 51, &c,)—Sewers, (E. 
7) 
Firſt-Fruits. 


Hate Tenths, 
Fihing. | 
Vide Tuftices of Peace, (B. 44.) 


Fleet. 
Vide Chancery, (B. 8.) —Inpriſanment, (D.) 


Flotſan. 
Jide Wreck, (A.) 
Foldage. 
Vide Action ufon the Caſe for a Diſturbance, 
(A. 4.) | 


Folkmote, i 
Jide Courts, (O. 7.) 


Foꝛbearance. 
Fide Aftien upen I. 28 upen Aſumpſits 
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— 8 35.7 x 
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3 


Foxceable Entry. 14 | 
Forceable entry ; 4 1 he s A, 2 1 
How reſtrained. Fa A RET" 1 
What ſhall be.. = „ 1 
What not. * 8 „ A. 3. 2097 1 
Forcible detainer; 8 : : 207 k gi 
What ſhall be. - X . 207 li # 
What not. - > 0 208 It F 
Remedy, by action. - 8 3 208 14 
Remedy, by juſtices of . ; 4 = 209 NY 
Upon view. - 1 j 50 
By inquiſition. - 4 - D. 2. 209 KN 
By indictment. . „ ans 1 a 
"What ſhall be a good « one. 4 4 - -D. 4.: 80 28 
Vide Indiament, (G. 1, c.) 1 2 
When reſtitution ſhall be made. - D. 3. 210 - A 
How made. - Sg PE 3p 4 211 bY. 
When not. - - « I. 79. at +» 
Suppreſſion of riots ; 1 
What ſhall be a riot. OF: - - D. 8. 212 \Þ 
What a rout. - — = as + 3 
What an unlawful aſſembly. « D. 16. 223 I. 
What not. - - = D. 11. 213 TH 
How ſuppreſſed ; | 
By one juſtice of peace. D. 12. 213 14 
Vide Juſtices of Peace, * 9. * ly 
By more juſtices. - D. 13. 213 KS 
Vide Juſtices of Peace, ( B. 9: .) $4 
When upon view. . . Big 115 
By inquiſition. - D. 15. 214 1 
gu more of this, in Julices of Peace, (B. 1 
o.) 11 
By u; of the peace; 74 
How granted; Vii 
Upon a ſupplicavit. « D. 16. 215 1 
How it ſhall be executed. D. 17. 215 KY 
Upon a warrant of a juſtice of peace; 48 
How it ſhall be made. — » Mak ai 48 
How executed, — - D. 19. 216 . 
A recognizance for the peace; ; iq 4 
How taken, - D. 20. 217 15 j 
Of whom ſurety of the peace may be de- 1-00 
manded. - D. 21. 218 1 
And by whom. - e $2, ail 147% 
Of whom, ret. - - D. 23 219 ul 
What caule tor it. - - 5 24. 26d NF 
What, for good behaviour. - D. 25. 220 1 
What ſhall be a forfeiture; | 
Of a recognizance for the peace, - D. 26, 221 4 
Vor. IV. 3B Of 115 
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Reference 
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and Figure, 


Of a recognizance for good behavi- 
our. 2 
How ſuperſeded. 5 
How diſchargead. — 
How a recognizance for the peace may 
be diſcharged by releaſe, or death, 
wide in Fuftices of Peace, (B. 6, 7.) 


Fozces. 
Vide Prerogative, (C. 3.) 


Fozcible Marriage. 
Vide Juſtices, (S. 3.) 


Fozecloſure. 
Vide Chancery, (4 A. 11.) 


| Fozeign Attachment. 
Nia: Attachment, London, (N. 1.)—Pleader, 
(2 G. 5.) 
Fozeigu County. 


Jide Aftion, (N. 1, &c. — Indifment, (G. 
een (V. 14.) — Pleader, (S. 
11. | 


Foxeign Nations. 
Vide Prerogative, (B. 1, &c.) 


Fozeign Dppoſer. 
Vide Courts, (D. 15.) 


Foꝛeign Voucher. 
Fide Courts, (O. 2.) —PYoucher, (D. 3.— .) 


Fozeſt. 
Vide Chaſe, per totum. 


Foꝛe⸗ſtalling. 
Jide Taſlices of Peace, (B. 38.) 5 


85 D. 27. 
__ D. 28. 
Wo D. 29. 


Reference 


by 
Page, 
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222 
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Fozfeiture, 


Forfeiture, by alienation, Ec. - — 
By alienation of a particular tenant; 
What ſhall be; 
In pais. — 
Vide Copybold, (M. 2, Cc.) 
By alienation by matter of record. 
What alienation will not be a forfeiture. 
By a claim of the fee. 
Or by an affirmance of the feein a ger 
Entry for the forfeiture ; 
By whom it ſhall be. - 
Vide Claim, (A. 3.—B. 2.)—Condition, (G. 
1, 2.)— (O0. 1. 2.) 


n 


By whom, not. - * 
At what time it ſhall * = 
V J (A. 4.—B. 3. )—Condition, 
»% 
Who are bound by the forfeiture. - 
What does not excuſe a forfeiture. 
Diſpenſation ; . 
What ſhall be. - 


Vide Condition, (P. )—Copybold, (M. 8.) 
—E/zliſe, (N. 8, 9.) 
What not. - 
What does not purge the forfeitare, - 


Forfeiture for a crime; . 4 


For high treaſon; 
What langs and tenements. 4 
As to forfeiture of a copyhold, wide Copy- 
Bold, (M. 1, &c.) 
As to forfeiture by outlawry, vide Utla- 
gary, (D. 1, &c.) 
What goods and chattels. 8 
or fetit treaſon, or felony, - 
When the forfeiture ſhall be ſeiſed. 
To whom the forfeiture ſhall be, £ 
'To what time it ſhall relate. 
When it ſhall not be ſeiſed. - 
In what manner ſeiſed. - 
Forfeiture by penal ſtatutes. - 
How a forfeiture ſhall be interpreted. 
In what caſes one penalty only, and in whar 
ſeveral ſhall be incurred when there are 


ſeveral offenders, - 5 
Where one penalty only, and where more may 
be incurred in one day. - 2 


Vide more concerning Ferfeitare, in Chancery, 

(3 L.—4 D. 2.)—Cepyhiid, (H. 7.—M. 1. 

&c,)—Forceable Entry, (D. * 27 7. Fran- 
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940 HE INDEX, 


ehijes, (. 3. J-= Liberties, (C. I, 2.) Mar- 
ket, (I.) — Offer, (K. 2. 8. 11, &c.) Patent, 
(F. 3.) Prærogati ve, (D. 60.) 


Fozgery. 

Forgery, what ſhall be; „ £ 
By the common law. - - 
By the ft. 5 EI. 14. - © 

Remedy for forgery ; - Ss 
By action. - IO 4 
By indictment. mu 

Vide Es (D.—G. 3. 5. 9 
Foz 
Vide Amendment, (D. 5.—L. 1.—W.—X.) 
| Fozma Pauperis. 
Salt in Forms Pauperis. - - 
Fo:medon. 


Vide Pleader, (3 E. 1, &c.) 


Fowling. 
Vide Juſtices of Peace, (B. 45, 46.) 
| ; Fowls. 
Vide Dijmes, (H. .) 
| Franchiſes. 
How they may be claimed ; * v 
What, by preſcription. - - 
Vide Prescription, os —D.) 

What not. - - 
Confirmed. - - > 
Allowed in eyre. — cM 
County palatine; - - - 
What ſhall be. - - 
The dignity. - - 
Tue county palatine of Lan-after. - 
The county palatine of Cheer, - 'E 
The chamberiain. 6 8 
The chief juſtice. - 5 
The county. palatine of Durham. 15 

E/y, Oe. - - bs 


N The juriſdiclion of 2 county palatine. 
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The cingue ports; 4 
What privileges they have. - 
What courts, - 3 
How a writ to the cingue ports is directed. 
Corporation ; = 4 
What ſhall be. - - 
How created ; 

By the common law, a 


By Parliament. 8 
By — > - 5 
By cKarter ; 

ake it. 


Who may 
By what words. - 
What perſons. - 
Place, - A 
Name. " 

Vide Capacity, (B. 5.) 


What things are incident to a corporation. 


What it may do. - 
How act; 

By attorney, - - 

By deed. MN . 
What it cannot do. - 
Purchaſe by a corporation; 

What good. - - 

When it goes in ſucceſſion. - 
. What not good. - - 
Alienation by a corporation. 
Corporation may ſue, or be ſued. 


For the pleadings in actions by, and againſt 
a corporation. Vide Pleader, (2 B. 


1, 2) 
The members of a corporation; 


How cligſen ; 


The election; when good. . 

When not. - * 
Mayor or bailiffs. * 
Alderman. — - 
Recorder. - a 
Common council. 4 
Livery-man. — 5 
Town clerk. - £ 


Common burgeſs; 
W hat will give a right to freedom, 


What is requiſite after election. 
Removal from an ofice ; 
By reſignation. - - 
By the corporation; 


For what cauſe allowed, and for what, 


not, W 
When, ad libitum. - 
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Reference Reference 
by Letter by 
| and Figure Page, 
What is cauſe for a disfranchiſement, and 


what not. - - - F. 33. 269 
How a man ſhall be amoved, or disfran- 
chiſed. - - - F. 34. 270 

Franchiſes, how deſtroyed; - - G. 271 
By re- union to the crown. - - G. 1. 271 
Jide Liberties, (C. 1, 2.) 

By ſurrender. - - - G. 2. 272 
By forfeiture, - - „ 
By the diſſolution of a corporation; 

What ſhall be a diſſolution. - 3. 4. "279 
What not. — — „ . 175 
When franchiſes are not gone by the diſſo- 
lution of the corporation. - - G.6. 274 
Vide Prerogative, (D. 30. 53.)—Retorn, (B. 1, 
&c.) | 
Frank-Fee. 
Vide Antient Demeſne, (B.) 
Frank-marriage. 
Vide Eftates, (B. 6.) 
Fraud. 


Vide Bankruft, (C. 2, xc.) Chancery, (2 Q. 5.) 
w—Deceift, and the References there marked. 


Freedom. 
Vide Franchiſes, (F. 28. 33, 34.) 


Freehold. 


Vide Abeyan'e,—Chancery, (4 G. 4.)—Cofyheld, 
(K. 14.— R. 15.)—E/z/;/e, (G. 1.)—Parce- 
ners, (A. 4.)—Pleader, (3 K. 22.) —Probibi- 
tion, (F. 2, &c.)—Remitter, (C. 4.) 


Freight. | 
Vide Merchant, (E. 3.) 


Fruits. 
Vide Diſines, (H. 10.) 


Game, 
ide Juſtices of Peace, (B. 43, &c.) 


THE INDEX. 


> Reference Reference 
by Letter by 
and Figure, Page, 
Gaming. 


Vide Bankrupt, (D. 38.)—Tuftice of Peace, (B. 
42.) —Pliader, (2 G. 8.—2 W. 26.) 


Gaol, and Gaoler. 
Vide Impriſoument, (A.—3, &c.—F.) 
Gaol Delivery. 
Vide Juſtices, (H.) 
Gar dian. 
Guardian in Chivaliy. - - A. 
Guardian in ſecage; — N 

Who mall be. a - WP B. I. 

Who not. - — B. 2. 

What things he mall have. - - B. 3. 

What he may do. - - B. 4. 

Guardian by nature. 0 3 
Guardian by reaſon of nurture. - - D. 
Guardian by ſtatute. - = . 

By the St. 4 & 5 Pb. M. . 

By the St. 12 Car. 2. - E. 2. 

Guardian by election; — F. 

Of the heir himſelf. - . 

Of the court. — — .. 
When chancery will appoint, or remove a 

guardian, wide in Chancery, (2 O. 1, 
&c. 
Guardian by caſtom ; - G. 

As to guardian by cuſtom of a manor, for a 
copyholder, wide Copyhold, (8s 5.) 

Orphans. G. 1. 
What eſtates belong to an orphan. - S. 2. 
Allowance to an orphan. S. 3. 
Marriage. - - > - G. 4. 

Remedy by a guardian — » H. 

Right of ward. - - e MC 0. 

Ejectment of ward. - H. 3. 

Raviſhment of ward. - H. 3. 

Information. - - - 4 

Treſpaſs. - — - FH. 5 

Intruſion of ward. - H. 0. 

Valore maritagii. — — H. 7 


For more concerning Guardian, vide Accompt, 
(A. 2.—E. 3.)—Chancery, (3 O. 1, &c.)— 
. Copybold, (K. 5.)—Prerogative, (D. 26, 
2 7.)— Prehibition, (G. 20.)— Wat, (F. 
(1.) 3B4 


275, 
276 
276 
277 
277 
278 
278 
279 
280 
280 
281 
282 
282 
282 


283 


283 
284 
291 
291 
291 
291 
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292 
292 
293 
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Garniſhment. 
Jide Abatement, (I. 20.) — Attachment ,—Pleader, 
(2 X. 8, &c.) 


Garranty. 


Warranty ; by what words it ſhall be. 
What words make a covenant expreſs, or in 
law, vide Covenant, (A. 1, &c.) 
Who are bound by warranty. - 
To whom a warranty extends. - 
When a covenant binds, orextends to heirs or 
aſhgns, wide Covenant, * I, &c.—C. 1, 
Ke.) 
By what conveyance created. - 
To what eſtates annexed. 
What rights, or titles, are barred by war- 
ranty. - 
What not. - a. 
What warranties are bars; 
Lineal warranty ; what ſhall be. 
Collateral ; what ſhall be. - 
Collateral in part, and lineal in part. 
When lineal warranty ſhall be a bar. 
When collateral warranty ſhall be a bar, 
What warranties are no bar; 
Warranty, which commences by 4 ſeifin, 
If the warranty does not deſcend upon him, 
who claims the Jand. — 
If the warranty be deſeated; 
By defeat of the eſtate, to which, &c. 
By determination of the eſtate. 
When a warranty is not defeated. 
How a man ſhall take advantage of a warranty; 


By warrantia chait. ; - 
By woucher. - 
By rebutter, - 
Gavelkind. 
Ga Mg what ſhell be; deſcent of, and cuſ- 
s belong tc it, &c. - 
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Gentleman. 
Fide Dignity, (B. 9.) 


— 


RHE N 


7 7777... $3 


Reference 
by Letter 
and Figure, 


on 


= 


oo etelatala 


1 - 
. a GX 


Reference 
by 
Page, 


294 


295 
295 


296 
297 


297 
298 
299 
299 
300 
300 
300 
301 
301 
301 


302 


303 
303 
303 
304 
304 
304 
304 


394 
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Glebe. 


Vide Diſmes, (B. 2.) 


Gold, and Dilver Mines. 
Vide Grant, (G. 7.)—Waife, (H. 1.) 


Goods and Chattels. 


9.)—Beins per totum.— 


3 (A. 1.— 


Vide Admiralty, = 


Chancery, (4 W 
B. 4.) 


Gand Cape. 
Vide Proceſs, (D. 4.) 


G:and Serjeanty. 
Vide Homage, (F.) 


_ 


Gant. 


As to the premiſſes in a _ wide in Fait, 


(E. 3 


As to the habendum, 2 2 in Fait, (E. 9, 


10,) 


As to an exception, or indorſement, wide in 


Fait, (E. 2. 5, Kc.) 


As to the expoſition of the covenants, or words of 
a grant, vide in Covenant, (D. 1, 2) — De viſe, 


(N. 1, &c.)—Parol;, (A. 18, &c. ) 
Who may be a grantor, - 
By what name. 
When the grant ſhall be void. 

Jide poſt, (E. 14.) 
Who may be a grantee, 
Vide Capacity, (A. 1,2.—B. 1, &c.) 
When a grantee 1s not neceſſary, 
What things may be granted ; 


A preſeat eſtate or intereſt in lands, franchiſes, 


Sc. 
Vide Aſſienment, (A.) 
What cannot be granted ; 


A choſe en action, right, poſſibility, c. 


VL ide Aſſignment, (C. 1, 2, 3.) 


By what names things ſhall pats in grants; 
What paſſes by a grant of an hereditament; 


Tenement. o - 
Land. 


By the grant of a \ ſeigniory, or general words, 


By what words the foil paſſes. - 


What paſſes by the grant of a meſſuage. 
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THE INDEX, 


By the grant of a eurtilage. 
By a grant of pannage, - 

| By a grant cum periinentiis, - - 
What paſſes as parcel, Sc. 

What as incident, — 


The extent of a grant. 
When confined to he tenure; 05 of ſuch 
an One, 
When a grant ſhall the void ; 
If it be uncertain. 
Vide ante, (A. 3. — (8. 6. Kc.) 
A grantor cannot defeat his own grant. 
Grant by the king ; - 
What things he may grant. 

How a grant by the king ſhall be made, 
by writ or patent, and under what ſeal, 
wide in Patent, (A,—B.—C. 1, 
&c.) 

What juriſdiction, franchiſes, exemptions, 
offices, impoſitions, Sc. the king may 
grant, vide in Preiogative, (B. 28, 


A 


&c.) 
What not. _ 
When it binds his ſucceſſor. 5 


What grant ſhall be good; 
In reſpect of the eitate of the king, or the 
mentioning of it. 
In re ſpect of certainty. - — 
What ſhall be void; 
It it be uncertain. - 
If too general. - 
If the king be deceived ; 
By miſinformation of his intereſt, 
By falſe ſuggeſtion. - 
When a recital is neceſſary. - 
The king's grant does not enure to à double 
intent. 
How the king's grant ſhall be expounded, 
When a grant ſhall be preſumed, 
Vide ante, (E. , &c.) 

Vide more relating to G, ant in Annuity, (A. 1, 
c.) - Biens, D. 2.) —Chimin, (D. 3.) — Com- 
mon, (O.) Condition, (A. 2, 3.—D. 4.) — 
Ceprbuld, (C. 1, &c.) - Curtis. (P. 1.) -- 
land, (D. e (B.) — Martet, (C. 1, 
Kc.) - Officer, (B. 1, &c. J—Fardon, (A.—B. 
— (3. )— Prerogat. we, (D. 24.) — Kent, (C. 8.) 
Fal, (G. 2.) 


Gzeat Scal. 
Lide Patent, (C. 2.) 
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Gzeen Cloth. 
Vide Courts. (G.) 


Guernſey. (Iſle of,) 
Fide Navigation, (F 4.) 


Dabeas Cozpus, 


By what court granted. > - 
For what cauſes. Habeas corpus ad ſul jiciendum, et 
recipiendum. - 
Vide peft, (G. 1,2.—H. 1, 2.) 
When it ſhall be allowed. 9 
How it ſhall be awarded. - 
How returned. - 
What ſhall be a good return. - 
Vide Mandamus, (D. 3. &c.) 
What not. « 
When the wy ſhall be diſcharged, or remand- 
ed. 
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Habeas corpus por faciendum, et RV RES 

Vide ante, (B.)—poft, (H. 1, 2.) | 

When it ſhall not be allowed. - 
Habeas corpus ad reſpondendum. - 

Vide ante, (B.—G. 1, 2.) 

To what court. — - 
* Habeas corpus ad teftificandum. - - 
How an habeas corpus, ſhall be made returnable. 
Bail in an habeas corpus. Vide Bail, (I.) 


Habendum. 
Vide Fait, (E. , 10.) 


Habere facias Poſſeſſionem. 
Vide Execution, (A. 5.) 


Habere facias Seiſinam. 


Vide Execution, (A. 2, 3.) 


Hamlet. 
J. ide P ariſb. 


Dares. 
Vide Tultices of Peace, (B. 49,) 
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Refe 
79 — 2 
: and Pigure, Page, 
Haven. 
Fide Navigation, (D.) 
Hawking, 
Fiae Chaje, (H. 1, &c.)—7uftices of Peace, (B. 
45.) 
Hay. 
Vide Diſmes, (H. 2.) 
Hearing. 
Vide Chancery, (M —8.— T. 1, &c.— T. 5.) 
Heir. 


Heir. 8 6 

When, and who take by deſcent, and who ſhall 
be heir, who not, vide in Diſient, (A.—B.— 
C. 1, &c.) 

When he ſhall be bound to the debt of his anceſ- 
tor, vide Aſſets, (A. — B.) - Covenant, (C. 2.) 
— Chancery, (2 G. 1, &c.—3 P. 1, Ke.) — 
Pleader, (2 E. 1, &c.) 

What goods and _— go to the heir, vide Biens, 
| (B.) 

Vide more concerning Heir, in Abatement, (F. 
9.)—Cepyhold, (D. 2.)—Covenant, (B. 2.) 
— Dewvije, (N. 22.) — Delt, (G. 5. —Eſcheat, 
(A. 1.) —Elates, (B. 8.)—Guardian, per to- 
tum—Ideet, (D. 5.)—Parceners, (A. 3.)— 

Pleader, (3 D. 13. e 


5 


Hemp. 


Vide Di,mes, (H. 1. 10. 13.) 


Herald. 
Vide Courts, (E. 3.) —Norrey, (A.—B.) 


Ycreditament. 
Vie Grant, (E. i.) 


H:rcſp. 


What ſhall be. - - - A, 342 


How puniihed ; - N - B. 243 
| | Who 
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| 


Who have conuſance of hereſy ; 


Convocation. - - 3 
Archbiſhop. — - - B. 
Other ordinary. - % 8 
Temporal judge. - »— 
Who have not conuſance. - HS 
What penalty ſhall be iuflicted. — - 
|  Heriot. 
Vide Copyhold, (K. 18, &c.) 
Digh Chamberlain. 
Jide Officer, (E. 7.) 
Tixh Chanceiloz. 
ide Chancery, (B. 1.) —7«flices, (K. 8.) 
High Conſtable, 
Vide Oer. (E. 2.) 
High Steward. 
Jide Officer, (E. 4. Sc.) 
High Treaſurer. 
Vide Off. er, (E. 1.,—TJuftices, (K. 8.) 
Digh Trealon. 
Vde Forfeiture (B. 1, 2.) —Jilicet, (K. 1, &e.— 
X. 1.— T. 3.)—Utagay, (D. 1) 
High⸗wap, 
Fide Chimin, (4. 1, &c.— B. 1, &c.— C. 1, &c.) 
Volp-Onders. 
Vide Parſon, (B. 1.) 
Doemage, 
By what tenures land is holden. - -- 
What are taken away. - + 
Homage what. - - NE 
Homage anceſtrel. - + 
Feal:y. « - 3 
Eſcuage. - - - E 
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Reference Reference 
by Letter by 
Grand ſerjeanty. — — - F. 349 
Knight's ſervice. - G. 1. 149 
What incidents belong to pit. - G. 2. 349 
Remedy for theſe incidents. - SG. 3. 350 
Vide Gardian, (H. 1, &c.) 
Who is — to be a . G. 4. 350 
Socage. — H. 351 
Homicide. 
ide Appeal, (A. 1.)—Tuftices, (M. 1, &c. 14. 
18, &c. 20.) 
Homine Replegiando. 
Vide Impriſonment, (L. 4.) 
Honour. 
Honour, what ſhall be. - . 352 
Vide Dignity.— Prærogati ve, (D. 31.) 
Yoſpital. 
Hoſp itals. - A. 352 
| What are diſſolved, and given to the king. B. 352 
What not. - Ee. 353 


Holtler or Jan-keeper. 


Vide Aion upon the Caſe for Negligence, (B. 1, &c.) 
——Pleader, (2 Q.) 


Notch⸗ Pot. | 
Jide Gardian, (G. 2.)—Parceners, (C. 4.) 


Houle of Coꝛzeſtion. 


Vid. Juſtice of Peace, (B. 82, 83.) Ls, (N. 6.) 


Youſehold Officers. 
Vide Officer, (F.) 


Hue and Cry. 
Vide Hundred, (C. 1, &c.)—Pleader, (2 S. 1, Kc.) 
Hundred. 
Hundred, to whom it belongs. 8 353 


Vide juſtices = e, (B. 63.) 
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Reference 
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and Figure 

Hundred court. 5 «ch 

Vide County, w 1, &c. )—Dijmer, (Ws 5.) 

Hue and c 8 
How ma e. C. 1. 
Action againſt the hundred upon the Sz. 7 

int. 13 E.. 1; 3 
When it lies. — - C. 2. 
By whom. - - 8 
When it does not lie. - C. 4. 
Asjto the proceeding, declaration, plea, &c. 
in an action upon the Sr. of I/inton, wide 
in Pleader, (25. 1, &c.) 
How the charge upon 7 hundred ſhall be 
levied. C. 5. 


Hunting. 
Vide Chaſe, (H. 1, &c.)— Tuftices, (S. 7.) — J 
tices of Pea.e, (B. 47. 49.) 


Dusband and Wife. 
Vide Baron and Feme.— Chancery, (2 M. 1, &c.) 


Huſt ingo. 
Vide Cæurts, (O. 1.) 


Idemptitate Nomints. 


When it lies. "= - 5 
Ideot. 
Ideot, who ſha!l be. - 3 
Lunatick, Sc. = i 
The king ſhall have the cultody of them, 
What intereſt the king has. - 43 


How a commiilton for an ideot, 3 ick, 
Sc. ſhall be granted, wide in Chancer,, 


30. 

Acts by a non compos ; - » Dr 
What are void. - | . 
What only voidable. - . 
What hie may do, if he becomes ſane. 1 

Vide Chan ery, (3 Q.) 
How avoided ; | 

By the king upon office. - = 3. 4. 

By the he:r. 3 
When they ſhall not be avcided. - D. 6 
What acts he may do. - BW. 5 


Jie Capacity, (D. 5.) 
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Feofaile. 
Vide Amendment, per totum.—Pleader, (E. 39.) 


Jerſey. (Iſle of.) 
Vide Navigation, (F. z.) 


Jetſan. 
Vide Wreck, (A.) 


Imparlance. 


Vide Abatement, (I. 19, 20.) —Irformation, (D. 5.) 
leader, (D. 1, &c.) 


Impeachment. 
Vide Parliament, (L. 18, &c.) 


Implication. 
Jide Deviſe, (N. 12, 13.) 


Im poꝛtation. 
Vide Trade, (A. 4.—C. 2.) 


Junpoſitions. 
> Tide Prærogative, (D. 48.) 


) Impꝛeſſion. 
Vide Money, (B. z.) 
* Impziſonment. 
What ſhall be a priſon, - - A, 368 
Common gaol. - . 369 
Marſhalſea priſon. - C. 369 
Fleet. - — - D. 370 
Vide Chancery, (B. 8.) 
Newgate. - E. 370 
! Gaoler, who ſhall be. - - F. 370 
Impriſonment, what ſhall be. - G. 371 
Wnat is a cauſe for impriſonment; - H. 371 
Lawful proceſs ; | 
Proceſs founded upon a record. H. 1. 371 
Founded upon a ſuggeſtion, . 


Proceſs 


THE INDEX 


Proceſs out of a lawful court. = . 
Authority of law: 


What ſhall be ſufficient. . - 6-4 
What not. — . 
Lawful warrant. — F. 6. 
WR ſhall be an arreſt, vide in Execution, 
(C. 12.) 
What a good warrant for the ſecurity of the 
peace, vide Forceable Entry, (D. 18.) 
What ſhall be a lawful warrant. is Bb 7 
What will be a juſtification to an officer, tho? 
not duly awarded. - - H. 8. 
What not. — F. 9. 
How a priſoner ſhall be uſed. + 
What is not a good cauſe for impriſonment. - K. 
Vide ante, (H. 5.) 
Remedy for falſe impriſonment; - - L. 
By indictment. > - L. 1 
Vide Indidment, 8 ) 
By action. - . 
Vide Plrader, (3 M. 22, &c.) 
By writ de oaio ef atid. - - Ib. Ye 
By homine replegiando. - - L. 4. 
Vide Pleader, (3 K. 1, &c.) 
By diſcharge for want of 3 LS. 
When delivered out of priſon. X. 


When a man may be delivered out of priſon by 
bail, vide in Bail. 
When upon an habeas corfus, wide Hateas 
Corpus. 
By conſent of the party. - 
By breaking priſon. 
What ſhall be an eſcape out t of priſon, and 
the remedy for it, vide in £/cape, (B. 1, 
KC .- C — 0.) 
What ſhall be a reſcue, vide Reſcous, (A.) — 


Tuftices » ( R. ) 


= 


Impꝛropꝛiation. 
Vide Advowſon, (E.) 


In Caſu Pꝛoviſo. 
Vide Dum fuit infra Atatem, (D.) 


Incident. 


Jide Condition, (G. 10.) Court, (P. 4.— 
Franchijes, (F. 10, &c.,)—Grant, (E. 11.) 
e Fiemage, (G. 2, 3.) — Parceuert, (A. 


Vor. IV. 30 


v 


382 
382 


3, &c.) 


753 


782 THE INDEX. 


0 | Reference Reference 
by Letter by 
and Figure, Page. 
3. &C.) — Prohibition (% 23.) — Rent, 
(C. 4. 
Inclolure. 
Vide Common. — Droit, (M. 1, 2.) 
In Conflmili-Caſu. 
Vide Dum fuit infra tlalem, (E.) 
Incumbzance. 
Vide Chancery, (4 A. 10.—4 J. 3, &c.) 
Indenture. 
Vide Fait, (C. 1, 2.) 
Indicavit. 
Vide Diſines, (M. 10.) 
Indiftment. 
Indigment, what ſhall be. „ 
Preſentment, what. OD 5 385 
When neceſſary. — . 385 
For what offence an indictment lies. - D. 380 
Vaide Information, (B.) 
For what, not. 1 388 
When an indictment againſt ſeveral is good. » F. 391 
The form of an indictment. 1 . 391 
It ought to have certainty; 
Of the party 5 - G. 1 391 
Vide Abatement, (F. 22, be. ) 
Of the time, and place. — „8. 2 203 
Vice ante, (G. 1.) 
Of the offence ; by 
What ſhall be uncertain. — » G. 3. 394 
And not ſupplied by innuendo. „ 8. 4ͤ — 
What is a ſufficient certainty. = „„ 
Ought o have proper terms of law. » G. ©. 206 
When quaſhed, it deficient. — . 400 
Proceſs upon an indictment. - „ L - 402 
Confeſſion. - - - K. 404 
Traverſe. - L. 404 
Vide Juſtices, (W. 3.) —Tuftices of Pats, D. 
13. 
Arraig n nent, and trial. - M. 405 
Vide Juſtices, (W: 1, &c.)—7 Ju "ices of Peace, 
D. 14.) | 
1 Judg- 
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Reference Reference 


and Figure. 


Judgment. 
Vide Juſtices of Proc, (D. 15. ) 


As to error upon an indictment, wide Error, 


(B.) 


For more concerning Indid ment, vide Action upon 
the Caſe for a Conjpiracy, (C. 4.) —Adion upon 
the Caſe for a Nuance, (D. 3.)— Amendment, 


(2 C. 1. — Appeal, (G. 16.) - Harratry, (C.)— 


Battery, (E. 2) —Forceabie Entry, (D 3, 4) — 


Forgery, (B. 2) — / ices of Peace, (B. 104, 
105.—D. 12.) — Officer, (G. 11.) —Parlia- 


ment, (L. 13.)—Reſcous, (D. 3.) 


Indozſement. 
Vide Fait, (E. 2.) 


Inducement. 


Vide Pleader, (C. 31. 43. 82.—E. 10.—G. 14. 
20, 21.-O. 15.) 


\ Andufion. 
Vide Ejgliſe, (L.) 


Infant. 


Vide Enfait.— Adminiſtration, (E,—PF.) Voucher, 
(D. 2.) 


Inkozmation. 


When it lies; — - 
BY the attorney general. - 
Ex officio. - - 
By a common informer. 
Vide Action by Qui tam, c. in 40 upon 
Statute, (E. 1, 2.) 


For what offences it lies. - 
Vide Inditment, (D.) 
For what, not. - — 
Form of proceeding; 8 
Procels. - - 


The information ought to be certain. 
Ov: at to alledge the offence —_— to the 
words of the itatute, &. 


How the information ſhall be quaſhed, | 


Imparlance, and plea. - 
Replication, Ee. - 
Trial, judgment, Cc. - 
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497 


409 
409 
410 


411 


413 


415 
416 
416 


417 


417 
448 
49 
419 
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Vide 
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Vide more of Information, in Action, (K. 2.)— 
Amendment, (2 C. 2.)—Gardian, (H. 4.)— 
Offer, . n (L. 12.)— 
— as (D. 72, &c.) -L Warranto, 


Ingzofling. 
Vide Fine, (G. 2.)—Juftices of Peace, (B. 40, 41.) 


| Inhibition. 
Vide Prerogative, (D. 34, &c.) 


Injunfion. 
Vide Chancery, (D. 8, &c.) 


Inmates. 
Vide Juſtices of Peace, (B. 85.) 


In mitiozi Senſu. 


Vide Aion upon the Caſje for — (F. 
16, &c.) 


Inn⸗keeper. 


Vide Action upen the Caſe for Negligence, (B. 
1, &c.)—Tuftices of Peace, (B. 30.)—Pleader, 
(2 Q.) 


Innuendo. 


Fiat Action upen the Caſ for Defamation „(G. 10.) 


—lIndiament, (G. 4.) 


Inqueſt. 
ide Enqueſt, 


Inquirp. (Writ of.) 


Jide Amendment, (S.) Courts, (P. 14.) —Pleader, 
(Z. 1, &c.) 


N Inquiſition, 


Jide Forceable, Entry, (D. 2. 15.)—Ofieer, (G. 12. 
K. 12.) Les, (N. 16, &c.) 


of 
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Inrol ment. 


Vide Bargain and Sale, (B. 5, &c.) Fine, (G. 3.) 
1 (G. 22.) — Patent, (E.)—Popery, 
(B. 11. 


Inlimul Computaverunt. 
Vide Pliader, (2 G. 11.) 


Inſpefion. 
Vide Trial, (B. 1, &c.) 


Inſtitution. 
Vide E/zliſe, (I.) 


Inſurance. 
Vide Merchant, (E. 9, 10.) 


Inſurrefion. 
Via. Vi count, (C. 2.) 


Intendment. 
Vide Pleader, (C. 25.—8. 31, &c.) 


Intent. 
Vide Chancery, (3 A. 1, &c.—3 Z. 12.—4 H. 
7.)—Deviſe, (N. 24.)—Pleader, (C. 46, 
58.) 


Intereſt of Mone p. 
Vide Chancery, (3 8. 1, &c.—3 V. 9.) 


Jnterlincation. 
Vide Abatement, (H. 1.)—Fait, (F. 1.) 


Interlocutozy D:2er. 
Vide Chancery, (V.) 


Interpleader. 
Vide Chancery, (3 T. 
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by Letter 
Interrogatoꝛies. 
Vide Chancery, (P. 5.) 
Inteſtate. 


Vide Adminiſtration, (B. 11.—H.) Chancery, 
(3 D. 1, &c.) 


Intire Tenancy. 
Vide Alatement, (F. 13.) 


Intruſion. 
Intruſion upon the king. Yide Prærogati ve, 
(D. 71, &c.) 


Inſtruſion of ward. Jide Gardian, (H. 6.) 


| Inventozp. 


Vide Adminiſtration, (B. 7, 8.) —Probibition, 
(G. 19.) 


ö Joinder in Action. 


Vide Alatement, (E. 8, &c.—F. 4, &c.)— 
Baron and Feme, (V. &c.) — Chancery, 
(2 M. I, 2.—3 V. I, 2. )—Parceners (A, 


425) 
— Joint-Contraffoz. 
ide Abatement, (E. 12.—F. 8.) 


Joint⸗tenant. 


Vide Abateme t. (E 9g —F. 5 )—Chance:y, (3 V. 
1 de) Deve, (H y. N. 8.) El ales, (K. 
1, &.) , | 


Jointure. 


Vid Chancery, (1 Z. 1, 2, 3.)—Decaver, (E. 1, 2.) 
leader, (2 V. Iz.) 


Journeys Accompts. 
Vide Abatement, (P.) 


THE INDEX 


Ireland, 

A diſtin realm. - 4 
When bound by the laws of England; 

By act of parliament made here. - 

By other laws here. - 
Parliament in Treland. - 
Grant by the king concerning Ireland, 
Creation of biſhops there. - 


Ulage there conſidered int judgments, 
Remedy in England ; 
By error, appeal, &c. — 


Ly 


Iqands. 


OE mph 


Vide Navigation, (F. 1, &c.) 


Iſſue. 


Jide Amendment, (O.— Z.) — Appeal, (G. 13.— 
Droit, (C. 5.)—Pleader, (E. 13, 14.—R. 1, 
&c.—8. 26. 39. 49.) 


Judge. 


Vide Ceppbold, (R. 2.)—County, (C. 2.)—Courts, 


(B. 4.—C. 2.— E. 1.—P. 16.) — ere, (B. 4, 


5.)—Tuftices, (I. 1, &c.) 


Judge and party, Vide Franchiſes, (D. 9.) — 7, 


tices, (1. 3) 


Judgment, 


ide Abatement, (I. 14, 15. 36 — Accompt, (E. 
15.) —Amenament. (N.) — Annty, (8.)— 


Appeal, (S. ij 0 — e, (B.- G.) — Atracb- 


ment, (G.)—ttaint, (C. 6.) —Judita Que 
rela, (E. 7.)—Bail, (R. 10.)—Chancery, 

3 W.)—Courts, (P. 13.)—Dert, (A 2.)— 

rost, (C. 6.) —Frror, (C.) —Fiae, (H. 7.) 
—aidment, (N. )— information, (D. 7 9— 
Irelaud, (F.) — Jill ices, (X. 25 2, 3.)—; 2 
tices of Peace, (B. 106 —D. 15.) —Pariiament, 
(L. 5. 40, &c.)— Patent, F. 8) - Pleader, (E. 
42,—-M. 1, &c.—8. 44 —Y. 1, &c.—z 6.— 
2. D. 15, 16.—2 E. 5 —2 S. 13.—2 V. 7. 
—2 W. 12, 13. 15. 36, &c. 51.—2 X. 12. 
—2 V. 19.—2 Z. 4.—2 A. 7.—3 B. 7. 20. 
—3 D. —3 F 4.—3 I. 11.—3 K. 29.—3 L. 
3, Kc. 18.—3 N. 5.—3 O. 22,)—irero- 
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Reference Reference 
by Letter by 
and Figure, Page, 
 gative, (D. 77. 5 Quo — +* (C. 5 6.) 
—Receitt, (B. seu, (G.) 


Judicature. 
Vide Courts, Parliament, (L. 1, &c.) 


Judicial Pꝛoceſs. 
Vide Proceſs, (D. 9.—E. 4. &,) 


Jure Cozonae. 
Vide Franchiſes, (G. 1.)—Prerogative, (D. 63, 64,) 


WA Patronatus. 
Vide Egliſe, (K. 1, &c.) . 


Jurildiſtion. 


Vide Abatement, (D. 1, &c.)—Admiralty, (E 1, 
&c.— F. 1, &c.)— I e, (B. 24.) Chancery, 
(C. 1, 2.—I. 1—3 X.— 4 W. 27.)—Conve- 
cation, (D.) Copyhold, (R 13, Kc.) County, 
(C. 5, &c.) Courts, per totum —Franchiſes, 
D. 9g.—E. 2.)—Tuftices.—Fuſtices of Peace. 
—Leet, (L. 1, &c.)—London, (B.) — Officer, 
(G. 5.) Parliament, (L. 48) —Prærogative, 
* 9, &c. 28, &c.) - Probibition, (F. 11.—G. 

» &c.)—Sewers, (D.) —Viſcount, (C. 1, &c.) 
— Ui (N. 14, &c.) 


Juris Utrum. 
Vide Quare Impedit, (E.) 


Jury. 
Jide Amendment, (H. 1, &c.— Zz.) - Ancient De- 


meine, (F. 1.)—Attaint —Challenge, (A. 1, 
c.) — Damages, (E. &c.) — Enqueft per 


totum. Jufkgs of Peace, (D. 8.) — London, (L. 
2 —Pleader, G. 46, Seubert, (C. 5.6 — 
7 rial. | 


Juſtice⸗Seat. 
Vide Chat, (R. 1.9 


THE INDEX 


Juſtices. 
The fountain of juriſdiction. 6 
Juſtices cannot make a deputy. 
Juſtices, how created; — 
By writ, bf — - 


Vide Officer, (A. 1. 
By commiſſion. 
What commiſſions the king may grant, 
vide in Prerogative, (D. 29.) —Vide 
2 2 I, &c.) —7uſtices of Peat, 


Precedence of juſtices. 
As to jultices of B. R. C. B. * and ſeve- 
ral other courts, vide Couris. 
As = . Juſtices of aſſiſe, vide Mixe, (B. 21, 
&c 
As tojuilicesof peace, wide Juſtice 9 
Juſtices in re; - 
How conſtituted. - 
Their authority. - 
And court. - 
Juſtices in eyre of the foreſt. - 
Vide Chaſe, (Q_1.—R. 1.) 
Juſtices of oyer and termuner; . 
How appointed. - 
Who ſhall be. — 
In what caſes. - - 
Their authority. - 5 
Jnſtices of gaol- delivery. - 
The duty of judges : - 
'T hey ought to do juſtice according to law. 
Ougat to do it without delay. - 
Shall not be judge and party. 
High treaſon; what ſhall be; 
If one compaſs the death of the king, | queen, 
or their eldeſt ſon ; 
What ſhall be a compaſſing. 
Who ſhall be king, &c. - 
If he violate the king's companion, his eldeſt 
daughter unmarried, orthe wife of his eldeſt 


ſon. - - 
If he levy war. - - 
Or adhere to the enemy. - 
If he counterfeit the great, or privy ſeal. 
Or money - - 
If he kill the chancellor, treaſurer, or king's 
juſtices, doing their otfices. - 


To maintain the authority of the pope. 
Fe po, (V. 3.) 
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Petit treaſon, what; 
To kill a maſter. 
Huſband. 
Prelate. 


ide foft, (V. TY 


Felcny ; homicide; 


Murder; 


By u hom committed. 


Shodan fall be manter. 


Felo de Je. 


What manner of death. 


What ſhail be malice prepenſe : 
Expreis malice. 


Tho' it does not ad to the life, 
Tho? againſt a ſtranger.” 


Aiding one who has malice. 
Malice i imp lied; 


If a man kills without juſt provoca- 


tion. 


Unlawful act. 


Act apparently miſchievous. 


Killing an officer, 
Othcer exceeding his juriſdiction, 


Homicide upon the /. 1 Fac. 8. 


Fae poft. (V. 5. 
Manſlaugb er; 


If one kill upon a reaſonable provocation. 


) 


Upon a ſudden quarrel. 


Upon an unjuſtifiable act. 


Homicide ; 

Se defencdendo, 

By chance- medley. 

Juſtifiable. 
Miſpriſion; 

treaſon. 
Of felony. 
Other miſpriſions. 


» 


As to pramunire, vide title F ramun:re. 


Felony to goods. 
Robbery, » , what; 
A violent takin 


2. 


From the perſon. 


Any value. 


tha 4.4.4 *. 3, 


Larceny ; what; 


) 


V ho may commit it. 
Wha: is a felonious taking. 
What goods, 
What value. 
Viae %, (V. 9. 10.) 
Felony to the habitation; 
Arſon. 


-- 


Reference Reference 


by Letter by 
and Figure, Page, 
L. 447 
L. 1. 447 
L. 2. 448 
L. 3. 448 
M. 448 
M. 1. 448 
M. 2. 449 
M. 3. 450 
M. 4. 450 
M. 5. 450 
M. 0. 451 
. 
M. 8. 452 
M. 9. 452 
M. 10. 452 
M. 11. 453 
M. 12. 454 
M 13. 455 
M. 14. 455 
M. 15. 456 
M. 16. 458 
M. 17. 458 
M. 18. 459 
M. 19. 400 
M. 20. 460 
N. 461 
N. 1. 461 
N. 2. 462 
N. 3. 463 
O. 463 
„ 
„ 
O. 3. 465 
O. 4. 465 
O. 5. 463 
O. 6. 466 
O. 7. 408 
O. 8. 471 
F. 471 
P. . 471 
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Reference 
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and Figure. 


Vide peſt, (V. 6.) 


Burglary ; 

If one in the night, - . 
Breaks. - 8 
And enters. - 4. 
A manſion-houſe. - . 
With a felonigus intent. - PF. 6. 

Vide poſt, (V. 7.) - O 
Breaking of priſon. - - Q. 
ide Imprijonment, (M. 3.) — Ecate. 
Reſcue ot a pritoner, and eſcape. - - R. 

Vide e . —Fſcaje, (A. i, 2.) 

Felony by ſta: utes; - 8. 

Dureis. — - 1. 

Rape. - | - 8. 2. 


Vide poſt, CY, 12.) 
Forcible marriage of a woman contrary to 


3 H. 7. 2+ — 5 3 
Vide poſt, (V. 12.) 
Buggery; - > 34. 
ide pojt, CY. 13.) 
Poligamy. x - - 8. 3. 
Malicious mayhem. - . 
Felonious hunting, &c. * . 
Soldiers departing without licence. „. 
Egyptians, rogues, wanderiag ſoldiers, &c. - S. 9. 
Exportation oi theep, 1 > 10. 
Refuſing abjuration, Sc. „. 
Embezilment of ſtores. - S. 12. 
Witchcraft. - „1. 
Vide Juſlices of Peace, (B. 13) 

Felony by later ſtatutes. - 8. 14. 

Bankrupt. - 8. 15. 

Baſtard. - - „ 168. 

Letters. — - » 8. 17. 

Malicious miſchief. - . 

Mutiny. - - - S. 19. 

Perjury. — — =» S. 20. 

Quarantine, - — 8. 2. 

Smugglers. - - . 

Stolen goods. - - 8. 23. 

Riots. - - . 

Solemnizing marriage without licence, 8. 35. 

Acceſlory ; - - - I:. 
Before the fact, who ſhall be; 8. 
After che fact, who ſhall be; - „ . 
How arraigned and tried. — 3 

Vide poſt, (V. 4, &c.) 

Approver ; 2 - — » .V. 
Who ſhall be. — - . 
Who not. - - „ 
Proceeding upon an approvement. — 

Proceeding agaiuit the appellee. - - Vo 4. 
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Trial per Pares. 3 
As to 5 by battail, wide Battell, (A. 
1, &c 
As to trial by jury, wide Enquefl, (A. 1, 
Kc.) 
When there ſhall be a trial of a peer by his 
peers, vide Dignity, (F. 1, 2.) — Parliament, 
(L. 16, 17.) 
The manner of trial in a eriminal caſe; 
How the priſoner ſhall be arraigned. 
Vide Ind. ment, (M.) 
As to the indid ment and proceſs upon it, 
vide Indictmeut, (A. &c.— l.) 
How he ſhall plead. 
How the evidence ſhall be given. 
Judgment; - 
In high treaſon, 
Vide Forfeiture, (B. 4, 1 ) 
15 * _— in petit treaſon, wide ante, 
3 
Judgment if a man ſtand mute. 
Judgment. in felony. - 
Vide Forfeuure, * 3, Kc.) 
Clergy; — 
When allowed. - 
When not. ” 
In High treaſon, - 
In' petit treaſon. - 
In murder. - 
In arſon. - 
In burglary. — 
In robbery. _ - 
In larceny ; 
From the perſon. - 
5 Within an houſe. . 
In horſe- ſtealing. "ED 
In rape, and torcible EL 
In buggery. 
Where the party 1s indicted in a ng. 
county. N 
The effect of clergy bdeg allowed: 
At what time granted. — 
Seizute of a ſelon's goods. — 
Nene to the party robbed. - 
Juſtices of Peace. 
How conſlituted. | — 
By tenure, | - 
By etection. "> 
By ofjice, - 
By charter - 
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and Figure. Page, 
W. 1. Foz 
W. 2. 502 

= 

W. 3. 507 
W. 4. 508 
X. 511 
X. 1. 511 
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By commiſſion. — 
Who may be conſtituted. 2 
When their authority determines. 
The authority of juſtices of peace. 
In high treaſon, miſpriſion, Cc. 
Vide Juſtices, (K. 1, &c.—L. 1, &,—N. 
I.)—Pramunire. 
In felony. 1 
Vide Juſtices, (M. 1, &c.—O. 1, &c.—P. 
1, & c.—8. 1, &c.) 
When a felon is bailable, and how he ſhall 
be bailed, vide in Bail, (F. 1, &c.— G. 
1.—K. 1.) : 


For preſervation of the peace.—By reſtraint of 


thoſe who break it. - 
By ſurety of the peace and good behaviour. 
For what caules the ſurety of the peace ſhall 
be granted. - 
ide Forceable Entry, (D 18, &c.) 
Recogniſance for the peace; how dil- 
charged; 
By releaſe. 
By death. - 
How a recogniſance for the peace may be 
forfeited, or ſuperſeded, ve , Forceatle 
Eutry, (D 26. 28.) 
Recogniſance for good behaviour; how for- 
feited, tf, 
Vide Forceable Entry, (D. 27) 
Vide Farceable Eutry, (D. 16, Kc.) 
By ſuppreſſion of riots, c. . 
What is a riot, and how ſuppreſſed upen view. 
Vide in Forceatle Entry, (D. 8, &c. 14.) 
Upon inquiſition. - 
By puniſhment of treſpaſſes. - 
By ſeizure of arms, Cc. TX. 
For reſtraint of ottences againſ religion, — Witch- 
craft. - - 
Jide Juſtices, (S. 13.) 
Popery; 
Maſs. - - 
As. to contempt of the ſacrament. com- 


mon prayer, for any religious ſervice, 
wide Sa. ramentsg/(V.- F. —7 em., (B. 


3. 

Other ſuperſtition. - 
Conventicle, - 
| Recuſant conviR, - 

Proſecution tor recuſancy. - 
Recutant conformi'g. — 
Non conformiit, — 
(Quaker, - — 
Protanatlon. — 


Reference Ref>rerce 
by Le'ter 
and t igure. 


A. 


v5 


= = 
* 2 


* > 2 


MN 
0 . 


to de de be bt by Hv 


6. 


iS. 


by 
Page, 
324 
$25 
526 
$27 
538 


530 


765 


* 
c AC : 


766 THE INDEX, 


Reference Reference» 
by Letter by 
and Figure, Page, 
As to penalties and offences in the ne- 
glect, or profanation of the ſacraments, 
or divine ſervice, wide Sacraments, (E. — f 
As to offences by profanation of the ſabbath, 
vide Temps, (B. 2.) 


Curſing and ſwearing. - - B. 23 546 

For reſtraint of offences to the common annoy __ 
ance, © ,—Retuial of oaths, - - B. 24. 547 

Inns and alehouſes. - B. 26. © 548 
Oupht to have licences. - - — B. 26. 548 
Ought not to po. aper x B. 27. 552 
Drunkenneſs. — - 'B. 28. 653 

JE Parretry. - B. 29. 553 
5 Baſtardy. Jide Baſard, (0. 1, 2, 2 * | 

Bridge:. Vide Chinin, . 1, &c.) 

Deceit; 

In innholders, — . yo. 467 
In weights and meaſures; vide pet, (E. 90. 

91, 92, 93.) - B. 31. 554 
In victuallers; e (B. 87, 88, 89.) - ' V.: $3. $54 
Other fraud, 1 

Tiches neglected, Wh. - B. 34 554 
Vide D.jmes, (M, 4.) 

Ex tortion; wide title Eatertion, | . $58 
What fees are allowed; ⁊ ide Extortion, (D.) - B. 36. 555 
What not; wide Extortion, (E.) - 3 

Foreſtalling. - - . 38. 556 

Regrating. - | - - 8. 39- $5 

Ingroſing; 

What ſhall be. - B. 40. 557 
What not. — B. 41. 557 
Game; 
Unlawful ſports, 3 - B. 42. 558 
r N - - B. 43 502 
Lide Leet, (I (L. 160 ; 
Fiithing 5 - . B. 44. 565 
Fow'ing ; | by 
Hawks, - Ws 5:6 - B. 45. . 566 
Pheaſants, partridges, &c, - 80 
Iunting; 
: Deer: ſtealing. - - B. 47. . 569 
As to hunting ina foreſt, vide Chae, (H. 1, t 
&xc) 
Conies. - B. 48. $573 
_— Te. - - B. 49. 574 


Highway dae Chimin. 
1 — —_ cry. Vide Hundred, (C. 1, &c.)—Plea- 
aer, (2 S. 1, &c.) 
Labovrers ; | 
Wl.o are compel!:ble to work, B. 50. 577 
Vide Apprentices, poſt, (B. 53, &C. 8 


wants, fe, (B, 58. &c * 
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Reference References 


— + - by» * 
| and Figure. Page, i 
For what wages. A 171 2 
Miſdemeanor. v7 - ,B. 32. 377 
Apprentices. - 4 | 18 $785 t 
Vide Labourer:, 2 . 50, Kc.) -r. 4 A | F 
; wants, poſt, (B. 58, fcc.) . 4 
Who may take them. 4 5 54. 879 ; F 
Who may be 8 apprentices; | 
By the parent, . + as: = 8 
? When a man ial! not uſe a trade, unleſs OP bl 1 
he was apprer.tice for 7 years, vide in | 5 bo 
Trade, (D. 5. Kc.) | 
By the parith 5 = = 0; > j 
How puniſhed, or diſcharged, 4 1 . | 
Servants ; | 1 
Retainer. - „ , 8. 983 1 
Vide Labourers, ante, ( B. 50, A — fren- | 
tices, ate, (B. 53, &c.) | 
For hat time, 5 148 1 
For what wages. — „438 
Who compellable to ſerve, . 6. 5857 ; 
Miſdemeanor in ſervice. — » B. 62. 586 a 
Departure from ſervice. > - B. 63. 586 ' 
Poor; | | 7 
Overſeers of the poor ; | ; | U 
Who are. - - v6 $05 7 
Their authority. | 
In relief of the poor, = Z. 6s 589 
In charging the pariſh, — - B.-66. 593 
In charging the hundred or countv, ; , . 67 597 
In charging the relations, — - B. 68. 598 | 
Reliefof poor priſoners, maimed ſoldiers, and j 
mariners, &c. * | B. 69. 599 | 
Treaſurer of a county, 3 BB. 70. 601 
Settlement of poor; 
By the common law. - B. 7t. 602 
By ſtatute. - — B. 22. Goh j 
A ſettlement is gained. | 1 
By adminiſtration or executor. "I 605 ; 
Apprentice hip. - _ 6-0 | 
Birth, - - — 603 
Certificate man. - - 629 
Eitate, - . — 611 4 
Executing an cflice. ' +. - - 6 2 | i 
Habitauon. - : - 613 ; 
Hiring and ſfervi.e. ni - 613 ; 
Marriage. - - G17 g 
Parentage. — - 617 ! 
Renting. AA - FO Rho | 
Taxes. - - - | 6:0 P | 
A ſet.lement is not guned ly . 
Adminiltrator. - * 622 
A. prenticeſhip. - 622 
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Certificateman. 5 


Eitate. A hs 


Executing an office. - 
Habitauon. 5 
Hiring and ſervice. a 
Marriage. 1 
Pareuta ge. ® 
Renting. 5 _ 
5, Taxes, wh 8 
Order of removal. A 
Appeal. - 5 


Ochcer, or oy refuling. - 


Vagabonds, Sc 
Who are. - E 


Who not. 52 


Puniſhment of a rogue. ” 


Neglect to apprehend ; 
| E In a conſtable, G.. - 


In others. 2 


keward for apprehending. - 


Houle of correction; 
By whom erected. - 
Who may be cee to it. 


Cottages. 5 
Vide Lea, (L. * ) 

Inmates. 98 
Vide Leet, (L 14.) 

Wood-titealers, Sc. 5 
Victuallers. - © 
Corrupt victual. | FH 

Vide Leet, mo 10.) 
Price. FE 


Vide Leet, (L. * FO 
Weights and meaſures 
What weights areallowed ; 
Troy; 
LUercu/o1s, 


Vide Leet. (L. 6, TY 


What meaſures are allowed. w 
Meature of length, &c. - 
Manner of meaſuring. - 

Aſliſe and aſſay of ale. - 
Price. - 


Afile and aſſay of bread, 
Vide Leet, (.. S.) 
The duty of a baker. - 


Aſſiſe and aſſay of wine. — 


Frice. 3 4 
Wine licence. - 
efault of otticers. * , 

Perjury 3 what hall be, and what not ; 

=o the common law. ; 3 
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Reference Reference 
by Letter by | 
ö and Figure. Page. 
How it ſhall be ponlilbed "JS. 8 | | 
By indictment. - B. 104. 664 
As to action upon the ſtatute by the patty | 
gneved, wide ante, (B. 103. ) . - 
Indi&tment for ſubornation. = = Bo 105. 665 
What judgment for perjury. - - B. 106. 666 
Conſpiracy. - - B. 107. 666 
In what caſes juſtices of peace have no autho- | 
rity ; | 
Vide ante, (B. 1. 3.) (. 108. 66 
Conviction by juſtices of peace; - + © 657 . 
In what caſes neceſſary. — — C. 1 667 | 
In what manner; - | 
There muſt be a fm to the defen- 
dant. - C. 2. 617 
Remedy upon an undue convidtion. . 6 | 
Seſſions of jultices of peace. — - D. 1. 670 
At what time held. - - D. 2. 671 | 
How ſummoned. - D. 3. 671 | 
Who ought to attend j | | 
Cu/tos roturolum. 4 D. 4. 672 
Clerk of the e - - D: q 632 
Sheriff. - - D. o. 674 
Coroners, fiewards, conſtables, bailiffs - D. 7. 674 
Jurors. — - ® D. 8. 674 
Proceedings there, D. 9. 675 
Preſentment. Jide Indi ment, (B. ) - D. 10. 675 
information, Vide title Information. - D. 17. 670 
Indictment. - - D. 12. 676 
Vide title Iudidment. 
Traverſe. 3 D. 1. 676 
Vide Indidtment, (L. ) 
Arraignment. - D. 14. 
Vide Indid ment, (N. ) 
udgment, execution, Sc. - D. rs. 676 


Jide Indietnent, (N.) 


Juſticiary. 
Viae Sculand, (D. 11.) 


Juſtices. 955 5 
Vide Ceunty, (C. 5.)—Qued Permittat, D. 1.) 


Juſtiflable Homicide. 
Vide Juſbicet, (M. 20.) 
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Juſtification. - 


Vide Inpriſonment, (H. 8, 2 lader, (E. 15—, 
F. 19.) — . 4-—O. 6.—2 L. 3, &c.— 3 M. 
Fs Kc. 3 O. 11. Ke.) 


Lord 1258 Vide Chancery, (B. 1.) 
| pak 5 Rin. 
Fide 8 (I. 1 and Feme, (B. tao 
n 8 (C. 1, &c.) 


| King. 
Vide Rey. 


Kingdom. 


Key, III. 2, 2.) 


| Ring's-Bench. | 
Vide Come: (B. 1, ve. —Flaader, (C. 3. &e.— | 
3 B. z.) 
Knight. 


ide Dignity, (B. 7. — Homage, (G. 4 .)—Parlias 
ment, (D. 5.) | 


Knight's Service. 
Tia Chiral: . - Cardian, (A4.— H. 1, &c. 3 
(G. 1, &c.) 
Nb 
Pide Chinin, (C. 2, 3.)—Tuftices Ara (B, 5%, 
Ec.) 
Laches. 
Tide Baron and Fame, (L. M.) — Eat, (D. 
4. BY 
Lancaſter, 


Tide French; es, D. 3.) 
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Lands. 


By what words they paſs. Viae Deviſe, (N. 2, 3.) 
Fait, (E. 4.) — Grant, (E. 1, &c.) 

Concealed lands. Vide Prærogati ve, (D. 65.) 

Derelict lands. Vide Prærogatiwe, (D. 61, 62.) 

Treſpaſs to lands. Vide Treſpaſs, (A. 2.) 

Truſt of land. Jide Chancery, (4 W. 1, &c.) 


Lapſe. 
Lapſe of a church, Vide Eggli, (H. 11, 
dec.) 


8. 
Lapſe of a legacy. Vide Chancery, (3 V. 13, 
14.) 
Larcenp. 
Vide Juſtices, (O. 4, &c.—Y. 9, 10.} 
Latin, 
Vide falſe Latin, 


Law, 
Vide Ley. 
Leaſe. 


Vide Baron and Feme, (G. 3.)—Ceop;hol, (K. __ 
3.)—Enfant, (B. 3.)—Eftates, (B. 32.—G. 
1, &c.)—Pleader, (3 O. 14.)—Poiar, (B. 


1, &c.) 
Lect. 

Leet; ſheriff's tourn. — - A, 679. 

Leet derived from the tourn. © „ 680 

At what time it ſhall be held. — . 681 

At what place. - D. 681 . 

Who ought to do ſuit there. . „ 8 

Vide Copybeld, (K. 13, &c.) 

Inqueſt in a leet. - — - F. 682 
Preſentment in the leet. 8 » 0 682 
When traverſable, or not. - „ 

Common fine. - | — * 683 

The profits of the lord. ; — 1 683 

Inftruments of correction. — * 683 


Vide Tumbrel. 
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Reference Reference 
The juriſdidion of the leet ; : _— 
In felony. - - L. 1. 684 
In caſes of miſdemeanor ; | 
As eſcape, Sc. - - L. 2. 684 
Perſons of bad fame. 0 - L 3. 685 
Adultery. - IL. 4. 685 
Breach of the peace. - L. 5. 686 
Deceit. In weight, or meaſure ; +; 3h 
What weights ſhall be uſed throughout 
the reaim ; 
Troy. - L. 6. 686 
22 Juſtices of Peace, B. 90.) 
Averdupois, I. 7. 686 
Vide Juſtices of Peace, (B. 90.) | 2 
What meaſures ; wide Tuftices of Peace, 
(B. 91, 92, 93.) 
Wine licence; vide Juſtices of Peace, (B, 
100. 
= of wine; vide Juſtices of Peace, (B. 
Ae panis et cerviſie. — - L. 8. 687 
Vide Fuftices of Peace, (B. 94. gb. ) | | 
Deceit. In prices. — L. 9. 687 
Vide Juſtices of Peace, (B. 59. 95.99.) | 
In quality. - L. 10. 688 
A., to Vifluallers, wide Juſtices of Peace, 
B. 88.) 
In office. - » TL. 11. 688 
Common nuſance ; | 
What al} be. - - L. 12. 688 
What not. - L. 13, 689 
Vide Action upon the Caſe for a 8 
Juriſdiction by ſeveral ſtatutes. - » L. 14. 689 
Viae Juſtices of Peace, (B, 42, 43, 443, 46. 
49. 84. 85. 89. 100. ) 
Officers 1 by aleet; - - M 6592 
Wo - M. 1. 692 
- Cepybold, (C. 5 —R. 3. 5. Ke.) 
- M. 2. 693 
— 3 K 3. 693 
Ale-conner. . - M. 4. 693 
Conſtable; 
Chief conſtable. - + KM. 5. os 
Petit conſtable ; how choſen. . I Wk. * 
Who ſhall be a conſtable. - M. 7. 095 
0 He hg make a Deputy, vide Offer, (D. | | 
The duty of a conſtable; 
Jo take an oath. - - M. 8. 696 
To keep the peace. - - M.g. 695 
To execute proceſs.—Purſue with 
\ out-cry.- Preſent aftrays, &c. 


Penalty 2. for neglect. 
Fine in a leet; 
When a fine may be impoſed, - 
Proclamation upon pain. = 
For what cauſe. © 
In what manner; ; 
Muſt be aſſeſſed ſeverally. — 
Muſt be reaſonable. 
How a fine ſhall be collected * anſwered to 
2 vide in Prærogati ve, (D. 51, 
&c 
1 Amezrciament ; ; 
When it may be impoſed. ia a leet. 
How affeered. 
When upon a town, county, We, 
In actions; 
When a plaintiff or demandant, defen- 
dant or tenant, Gf. ſhall not be 
amerced. 


When a plaintiff or demandant ſhall be 


amerced. 
When a tenant a — 
When there ſhall be a capiatur ; 

Againſt the plaintiff. - 

Againſt the defendant. - 

When, ſeveral amerciaments are allowed. 
Remedy for an amerciament; 

By diſtreſs. 

When and how it fhall be affeered, vide ante, 

* 2.) Jide Diftreſs, (A. 1. 3.— 


By 4 4 — 


Legacy. 

Fide Adminiſtration, (C. 3. 5, &c.)—Chancery, 
(3 A. 3. &c. —3 G. 3» &c.—3 V. 1, &C. — 
Probibitien, (G. 17. 9 
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Legate. 
Vide Popery, (A. 2.) 
Legatee. 
Vide Chancery, (3 G. 3, &c. 7. 3 V. 18, 199) 
Lepzoſy. 
Leproſy. - - 


How reſtrained. 2 — 
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M. 10 

M. 11. Fr 
N. 699 
N. 1. 699 
N. 2. 699 
N. 3. 700 
N. 4. 700 
N. 5. 70 
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Letters. 


Letter . attorney. Fide Attorney, (C. 1, Kc. 
55 &c. . 2 

Letters patent. Yide Patent. 

Letter to a peer. Vide Chancery, (D. 2.) 


5 Lebari facias. 
Fide County, (C. 10. 13.) — Execution, (C. 
4 Mae (E. 4.) = Statute-Staple, (D. 


3- 
Level. 


Vide Servers. 


f Levitical Degrecs. 
Vide Baron and Feme, (B. 4.) 


oY 


— Levying Gar. 
Vid Juſbices, (K. 4. 


 Lep. 


What laws are allowed in England. - s- wo 
As to the law in writing or ſtatute law, and the 
laws and ufages of parliament, wide Parli- 
ement, (G. 1, &c.—H. 1, Kc.) | 
As to the canon and civil law, allowed in 
the eccleſiaſtical courts, in the admiralty, 
and the court of Chilralry, wide Admiralty, 
—Canons,—Courts, (E. 1, &c.) 
As to the crown law, wide Tuftices, and Juſtices 
Peace. — Action, (D. 1.) 
As to the prerogative law, vide Prærogative, 
As to lex fore, vide Chaſe. 
As to lex mercatoria, wide Merchant, (D.) 
As to the laws of Ireland, wide Ireland. 
As to the laws of Scotland, wide Scotland. 
As to the laws of Ter/ey, Guernſey, Man, Oc. 
wide Navigation, (F. 2, 3, 4, 5+) | | 
As to the laws of the plantations, vide Natu- 
gation, (G. 1, &c.) ä 4 
As to the laws in Wales, wide Wales. 
The original and grounds of the common law. . 10 
What realms are governed by the laws of 


England. - . > To 711 
Profeſſors of the law; - » Bb 711 
Apprentices. - - D. 4. 712 


Serjeants of the law; | How 
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How created. - . 929 
What privileges belong to them. - 1 %. 9718 


AQt of law. Vide Condition, (L. 13.) 

Authority of law. Vid Impriſoument, (H. 4, 
&c.) 

Rnacting of laws. Yide Parliament, (G. 10, &c.) 
-R. 3, &c.)—Prearegative, (D. 1.) 


Ler- Mager. 
Jide Wager of Law, 
Libel. 
Libel; what ſhall be. - - A. 713 
In defamation of the government. - - A. 1. 714 | 
Of a magiſtrate, - 7 | | 
Of a private perſon. - - A. . 716 
Publication - - - 3 715 
What ſhall be. - 787 
What not. — - B. 3 716 
Libeller; - — - C. 717 
Who is not. - „. 9787 
If done in a courſe of juſtice. - C. 2. 717 
How puniſhed ; 
By the common law. - - © 3% 918 
Ey ſtatute; | 
Who are within the Sz. V. 1. and 2 R. 
2. 5 2 ö 1 18 Go 4 719 
Vide Scandalum Magnatum in Action 
pon the Caſe for Defamation, (B. 1, 
Kc.) 
What remedy is provided. « C0 720 
Liberate. 
Vide Statute-Staple, (D. 6.) | 
Liberate pzobanda. | 


Viae Villmaze, (C. 3.) | 
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